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COMPTROLLER GENERAL OF THE UNITED STATES
VIASHINGTON,D.C, 22548

§7

B-177879 ;ééolg, 1973

The Ylonorable Robert €, Searsus, Jr,
The Secretary of the Air Force

Dear Mr, Secretary:

Reference ie made to letter LGMY, dated February 23, 1973, with
enclosures, from the Deputy Chief, Centract Management Division,
Dirccrorate of Procwrement Policy, Deputy Chief of Staff, Systems
end Lopistices, which reported on the protest of R & R Contractors,
Incs (R & R), apainst awvards to vny othev bidders under invitazione
for bids (I¥B's) F09607-73-8B-0022, -0025, and ~0040, issued at Hoody
Air Force Baec, Georgia,

IFB -0022 vas issued October 16, 1972, for aircraft yefueling/
defueling and service station operation servises; IF3 ~0025 was issued
Kovember 15, 1972, and called for photographic services; and IFB -0040
wvas issued Hovember 17, 1972, calling for vehicle operations and vehicle
maintcnance services, In each IFB, paragraph 26 of section 'C," "Solici-
taticn Instructlons and Conditions," provided:

BIDS~ACCEPTANCE PERIOD (1960 APR,)

BIDS OFFLRLIG LESS THAN 90 DAYE TOR ACCEPTALNCE 3Y THE
GOVERNKENT YROM THE DATE SET FUR OPENING OF BIDS VILL
BE CONSIDERLD RONRESPONSIVE ARD WILL BE REJLCTED,

This 90-day bid escceptance period requirement was statead in bold type
and by ite terns did not appear to require further action on the part

of the bidder to bind himself, Illowever, cach ITB also invluded standard
form (5F) 33 (liavember 19¢9 cdition), cntitlcd "Solicitation, Offer, and
Award," vhich atated in small print:

¢ & % the undareigned offers and agrees, 1f this offer s
sccepted uithin calendar days (60 calendayr dayan
unlens a different period 4s inserted by the eofierer) fron
the date for recelpt of offers cpecified above, to furnich
any oxr all items upon vhich prices are offered, at the price
vet opposite each ‘ltem, delivered at the designated point(s),
wvithin the time specificd in the Schedule,

¢n Novenmber 30, 1972, five bLids received 4n renponse to 1V3 -0022
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Ret Price
C.T., Fone, Inc, $102,771.88
R&R : 109,480,67
Janea & Janesy Coupany (J&J) 112,268,80
Technical Service Enterprises, Inc, 113,619,12
W, H, Stevens Corp, 1,037,400.00

All bids, except J&)'s, were found to be nonresponsive for fallure
to comply with the 90-day bid acceptance period specified in the IIB,

The two bids received on IFB -0025 were opened December 20, 19723

Yat Price
R&R $21,712,70
Dwain PletCher Co. 29.1"2000

Both bidas were found to be nonresponsive—R & R for failure to riomply
wvith the 90-day bid &cceptance period, and Duain Tletcher for failure
to sign 1its bid bond,

Six pids received in response to 1B -0040 were opened Jenuary 4,
19731

Yet Price
Jets Servicep $401,551,50
R&R 476,308,78
Yotor Scrvice Co, £38,994,12
J&J - 463,090,12
Southecastern Sexvices 473,952.13
Technical Service Enterprises 569,698,22

All bids, except J&J's were fourd to be norvesponsive for failure to
compiy \ ‘th the H0-day bid acceptance perio’ rrquired by the IFB,

In short, of a total of 13 hids esubmitted in response to these
three solicitations, 10 vere found to be nonresponrive for failure to
coaply with the 90-day bid acceptance requiremert, On all 10 of these
bidr, the space provided on SF 33 for indicating a bid acceptance tine
of other than G0 calendar days was loft blank,

Based upon a deternination that Moody Air Yorce Base was unable
to extend the current contract for vehicle operations and vehicle
maintenance services at the sawe price and that delay beyond March 1,
1973, in awvarding a new contract fur thege services would have a serious
impact on mission purformance, the procuring agency accepted tie bid

of James & Jawmes Conpany under IIB ~N040 sad averded contract No. FOS607-

73-C~00027 to that concern on February 28, 1973, Jamirds under IFD's
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~0022 and -0025 are being withheld pending the deciaion of our Office
on the iastant protest.,

R & R hos protested the rejection of 4tw bide ewvsentially on
the bases that paragraph 28, Scetion "C," providing for s pinfwun
90-dry bid acceptence period, and the acceptarnca pericd provision of
SF 33 constitute a dual roquivement and that the Air Force should have
taken sction to elininate this inconsistency before issuing the IFN'a,
The adminisirative report of February 28, 1973, recommends denial of
the protists in view of our decision veported at 47 Comp, Gen, 769 (1968),
In that doeision, we ceusidered the question whether a bid could be
accepted under almoat the exact circumsvances presented here; that s,
vhere tha invitation required a 90-day bid acceptance period, the SFP 33
in the invitation Indicated that a 60-day bid acceptances perfod would
result unless a different period was inserted by the hidder, and the low
bidder loft blank the spsce on the bid with regard to tha bid acceptance
period, The lov bidder pointed out that it left the bid acceptance perind
blank since it alwvays accepred whatever number of diuys was specified
in the schedule., Nine out of 11 bidders failed to £4i1 4in the bhid
acceptance blank. Our Office found that the fallure to subunit any
bid acceptance period, thus automatically resulting in a 60-day bid
acceptance perind, resulted in a nonresponsiva bid which could not be
considered for award in tha circumstances,

For the remsons which follou, we suatain R & R's protest because
the IFB bid rceeptance period provisions misled bidders and rendered
the solicitetions fundamentally defective,

Neither the bid acceptance provisions of SF 33 nov thoge of
paragraph 20 advived bidders of the affirmative action required to
submit a respursive bid Insofar as bid acceptance time is concernad,
The bid acceptace provisions of SF 33 stending alone, ave self-
executing nnd requive no action by a bidder vho is nratisfied with
the 60 cilendar day period, Likewise, paragvaph 28 does not speni~
fically requive tlie bidder to take any actioncon his owmn initiatives
it {nforma hin that he nrust nffer 90 days for acceptance in order to
be responsive,

Significanly, the solicitations were not cross-referenced to
alert biddern that SF 33 and parsgraph 28 had to be considered together
and affirmntive action taken with respect thercto, Our Office has
previouvly recommended that where an invitation contains languoge
epecifying a 'bid acceptance perifod and another stparate provision
located elmewhere in the invitarion sets forth a wininun bid acceptance
period, the tws provisions chould be cross~referanced in such nanrer
.ns to speeifi=tlly direcct Liddern' nttention to tho fact that incevtion
of a chorter jeriod vill caune the bid to be rcjected. Sce letter
D-154793, Scptember 21, 1964, copy herewith, Sue, algo, our decicions
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B~164851, October 17, 1968, and B-160252, Hovember 18, 1966, copies
enclosed, While we hove recoguized that such actlon would be desirable
since it *jould ussist bidders fv subnitting veaponnive bids, in 47 Conp,
Gen.,, supra,, at 772 we stated:

* % % Ye have recognized in previous dacjsions that the
terns of niniam Lid aceeptance provisions may vary, and
it 1s the bidder's responaibility to consider such terms
in the preparation of its bid and respond accordingly,

See D-160224, January 25, 1967, B-161628, ,iluly 20, 1967.

Adniteedly, nnw questions of responsiveness arising out
of the instaont invilation could have been avoided if the
procurins, activity had struck out the parenthetical "GO
ralendar days" in thy YOffer" portion of standard form 43
and inscrted in lieu thercof the "90" day minicuw scceptance
reriod specified in paragraph 34, or othier appropriante action,
Further, vhen a cinicim acceptence period 1s aspecified, we
ncknowledge that it 14 unlihely thav A bidder will inten-
tionally offer leas than full compliance therewith, * ® &
While the procuring activity's inaction has perpetuated a
situation which places a premfum on attentiveness, such
circumstance {s not in our opinion a proper basis for finding

n "inconsistcney" vo alter thereby the operative effect of
a failure to insert “90" calendar days in the bhid acceptance
Bpece.

Thet decision, vhick vonsidezed an IFB that contained idenivical
bid acceptaace provicion as involved here, recopnized that the IF:
was & pitfa)l for the unwary bidder in that "it places a premium
oo attentiveness,."

Though we acknowledfie that bidders are expected to scrutinize
carcfully the entire solicitation packape and to request assistanca
timely 1f iuterpretation problems avise, we believe that the Govern-
nent haa tha initi2l responaibility of stating what is required in
rassonahly clcar fachion. Cosmunication of the uininum hid aceeptance
period under the inctant solicitations end the one considered in 47
Cozp. Gen, 769, oupra,, vas clearly inadequate, as excmplied by the
overvholning nunber of bidders who obviously cither failed to appre-
ciate the 90-day requircmeuwt or failed to take proper steps to
establich responsivenecss to that requirement,

Ve have obuerved that a sense of fairness and inpartielity should
imbue thuo Federal procurement cf{fort. These solicivntions reanonably
wust be vicwed 8s having contained a trap to ensnare the averape bidder
into a sctote of nonruspongivencess as to the bid acceptance periad irposed,
. e munt acsume that only a groasuly wnisleeding invitetion would bhave
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csused nlwost all bidders--who expended considevah)e time ard money
to compete for the Government's business-——to fail to hold their bids
open as required,

In view of the nisleading nature of these solicitations, we
recomnend that IFB )ios, ~0022 and 0025 be canceled and the procure~
nent resolicited In bid acceptasce terms which clearly state the
Government's desire in that regard, As for contract Yo, F09607-73-
C-0027, in view of the fact that the procuring activity, in ite use
and interpretation of the bld ucceptance period provisions, wes
acting in accordance with the previous decisions of our Office, and
also tha fact that avard vac made scveral months ago, we do not feel
that cancellatiun of the contract would be in the best interests of
the Government,

The February 28, 1973, xeport, advises that the Air Training
Comrand (ATC) has instructed its procurement activities to croas-
reference the "Offer" portion of SF 33 with any sepavate provision
specifying a ninimum bid acceptance period, The ATC directive, daved
January 15, 1973, statest

® & % Uhen it 48 considored necissary to apecify a mininum

bid acceptance period, the following entries shall be made

in the solicitation in addition to complying with ASPR 2-201(A)
Seec C (XVIII): A. In offer portion of Standard Form 33 enter

an asterisk adjacent to space provided for bidder to enter bid
acceptance period and include followsug notes "Sce paragraph
(identify number) of Scetion C," N, Iiomediately following
"Bids ~ Acceptance Period (1960 Apr)" provision in Section C
include a statement veading: "To be respousive a bidder wust
insert in the offer portion of Standard Form 33 a bid acceptance
period of (opecify number ) calendar deys or wore, 1t is
cautioned that 1f the bidder mskes no eatry a bid aerneptance
reriod of 60 calendnr days will automacrically be applied and
should 60 days be less than the specified mininum the bid will
be rendered ronresponsive," The number.of doys entered by the
Contracting Officer in first centence of above ptatenment shall
coincide with nininun bLid acceptance period specified in accordance
with ASPR 2-201(A) Sce C (XVIII),

We belfeve that the implementation should go far te correct the
situation discussed abova,

As this docision contains a recormendation for corrective action
to be taken, it is beinpg trancmitted bty letters of todey to the con-
graseional cormitteecs nated in Section 232 of the Lepislative Reorgani-

_ration Act of 1970, Public Law 91-510, Ycaur attention is directed to
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Section 236 of the act which rvequires that yocu submit written statements
of the action to bhe tuken with respect to the recommendations, The
statecents are to be sent to the House and Senate Cormittees ¢n Government
Operatione not later then 60 days after the date of this letter and to

the Committees on Appropriations in connection with the first recuest

for appropriations made by your agency more than 60 days after the

date of this letter,

He would appreciate being adviged on whatever action is taken
on our recormendations,

Sincerely yours,
Paul G, Dezbling

For the Comptroller General
of the United States





