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Hr, R, G, Bordlay

Chief, Accounting and Filnance Diviadon
0ffica of the Comptrollar

Defenre Supply Agency

Dear Mr, Bordley:

In letter of July 24, 1973 (DSAN~CFF), you requested an advance
decision as to whather the amount of $98,920,15 deternined to be the
extent of Walsh-lHealey Act, 41 U,8.C, 35 et seq., vane underpaynents
under fiva praviously aettled countracys with the Airport MNachining
Corporation, Hartin, Temuensce, may he vecovered by set-off against
current contracts with the contractor containing Valsh-llealey provisions
in view of the "no set-off" provision of the Asasignmient of Clains Act,
41 v,8,C, 15 and 31 U,S,C, 203, in the current contracts,

Ordinarily, the anount due the United 8tates for a Walsh-llealey
violation under one comntract faay be withheld from the amount dua tha
contractor under anothar Waloh-llealey contract, 4l U.§5,C. 35 ond
Ready-}ix Concreta Coznany v, United fitates, 130 P, Supp., 290 (1955).
llowever, where the contract against which the withholding v proposad to
be wade has been assigned end contains a "mo sat~off™ provision the
result is different,

The 'no set-off" provision of the Assipnavnt of Clains Act states!?

"Any contract of the Departmen: of Defeuse ® # ¥
nay, in iime of war or national enesgency proclaimed
by the Presidont % # & provide * % + that paymants
to be nade to the assipnea of any wmoneys due or to
becouwe due under such contract shall not be asubject
to reduction or set-off, and 1f euch proviaion or
one to tha ssna goneral effect has bLoen at any tine
hexotofore or is horecafter included or inserked in
any such contract, paymemts to bae cede thereaftor
to an assignee of any moneys dus or to beioria due
under such contract, whether during ox afier such
wax or crergoncy, shall not be subject to‘;cduction
or set-off for any liability of any nature of tho
assignur to the United States or uny departneut ow
agency thercof which ariees indepnudently of such
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" Osotion 2 of tht Nalahuuaalty Act, 41 U,5.C, 36, pravideas

W

"Any breach ox violation of any of tha reprepentations
snd ntipulations in any contracy for thy purposes sct
forth in section 35 of this titla shall vendor the party
vosponAlble thevcfor liable to tha Uuited States of
Acerica for % % & a4 qun equal ‘o tha erount of any deduc~
tions, rebates, refunds, or underpayment oV wages dua to
;nz :maloyea engaged in tha performance of nuch contract

8inca wage underpoymant violations of tho Waleh-Nealey Act repdox
tha contracter "lisblo to tho United Staten of Anerica’ and the 'no
set~off" provision of the Assiguuant of Claims Act speuificslly provides
that poyments due undor a coatract 'shall not be subject to reduction or
pet-off for oany liasbility of any nature of the aspignor {contrector] to
the United Statea % & % yhich arises indepondently of wuch contract,"
the "no sot-off" pzovisions of tha curraont contracta asro wpplicabla in
thio {ustance against any recovery by sat-off for violations undor the
previcusly settled contracta,

In view of tha foregoing, thera should bo no sot-off 4n the current
situation,

Si{nceroly yours,

Paul 0, Ueabline

For the Comptroller General
of the United States
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