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COMPTROLLER GENERAL OF THE UNITEWY STATES

WASHINGTON, D.C, 30848 P"QB(-Q
3|7

Beptember 24, 1973

Bryan, Jones, Johnson, Wunter &

- Greene

302 Edgerton Street, West -
Post Office Box 387

Dunn, North Carolina 28334

Attention; James M, Johnson, Esquire
Gentlemens

- We refer to your lettey dated June 30, 1973, on behalf of
Geminl Food Services, Incorporated, protesting the avard of a
contract to 8pear Services, Incorporated, under invitation for
bids (IFB) Ko, DABCOL-73-B-0160, issued April 5, 1973, by the
Srocuremant Divislon, Fort Rucker, Alabaua,

The procurement, & total small business set-aside,is for
the furnishing of equipnent, supplies and personnel to perform
refueling and defueling of aireraft for a period beginning July 1,
1973 through June 30, 1974. Tuo bids vere received and opencd on
May 15, 1973, and Gemini submitted the low eveluatcd bid, However,
Gemini vas determined nonresponsible pursuant vo Arued Services
Procurement Regulation 1-Q03, vwhich preseribes the pminimum standardo
for responsible prospective contractors, Therefcre, avard vas mede
on June 26, 1973, to the next low bidder, Spear Snrvices, Incore
porated, '

It i your contention tbat CGemini ia fully capable and com=
patent to perform this contract. In addition, you state that the
contracting officer failed to comply with ASPR 1-705,k vwhich pro-
vides that whon a requast foxr a certificate of compatency is nade
by a bidder, the coniracting officex shall refexr the malter to the Smal.
Business Adminioctration unless an emergency situation pravents him from
doing so, Pinally, you say that by awarding the contract to 8pears the
contracting officer discriminated against Gemini, which ie & "so-called
8-A minority grovp corporation,"

The administrative report showa that the contracting officer's
determination that Gemind was not a responaible hidder on this procure=-
went was pade pursuant to ASPR 1-903,2(ii), which provides that &' pro-
spoctive contractor muast have the necessary equipment and facilitiaa,
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or the abilify to obtain them, Thie determination vas based upon
& negative preavard survey conducted by the Imllas, Texa?, and
Atlanta, Georgla, of fices of the Defense Contract Adminiatmtion
Bervice (DGAS). 'DCAS waa requested to make the survey shoxtly
after bid opening and yeport as goon as ponsible au avard vas cone
templated by Jana 15, 1973, in order that perlormance could begin
on July 1, 1973, Althoumi the Dallas office foud Gemini's equip-
ment in that arca satistactory, the Atlanta office found the equip-
ment in its region wsatisfactory Jn many particulars, ineluding
the need for extuonaive xvpairs, modifications, part replacemants,
runt removal, and painting, Since Gunmini otated that these
deficicnoies would be remedied by June 22, a resurvey was conducted
on Jung 2%, and it was fourd that all of the defliciencies had not
yet been corrected, After recelving this information and a nepativa
award recommendntion from the Preaward Review Board, tha contraoeting
ofricer determined that an irmediate avard to Spear was yequired in
ordexr that there would be no break in ecrvices upon expiration of
the then current contract on June 30, 1973. Therefore, award was
mvde to Bpear on June 26, 1973,

Thercafter, you attempteod to enjoin performance by Spear by
bringing an action for o preliminary injunction in the United Statea
District Court for the liidd)ae Distrlet of Alabarw, Southern Pivieion
(Mo, 1299-8), After a hearing on your motion for a prelimintry
injunction, the Court deniecd the notion becawse the plaintiff fail:d.
to demonstrate o likelihood of success on the merits and speeificaily
found that there was no tbune of dincretion by the contracting officer,
in hio detorndnation of nonreaponniblility,

It has long been the position of -this Office with resyact to
determinmations of responsinility that we will nnt subatitute our
Juigment for that of the contracting officer unless it is rhown by
convineing ovidence that his determination was arbitrary. kU5 Comp,
Gon, %'(1965). Based upon our review of tho recoxd in the instant
case, it is our opinion thut the contracting officer's determimtion
of nonresponnibility weo rearomabla,

Althcugh ASPR 1-705.l(c) normally requires referral of such
deterninations involving small business concerns to the Small Busincos
Adniniactration for consideratinn of the iesuance of a certificata of
soupetoncy, such refexral is nct required whoexre the contracting
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officor certifies that ths avard must be mde without (eluy, Bee
ASPR 1-T05,4(c)(iv)s Vhile you dispute the necessity for an urgent
avard in the instant case, we bell¢ve the record xupports such
action, As noted above, it was contemplated that avard would bn
made by June 15, L073, in order to provida the coniractor the
nacesnaxry lead tino o begin pexformance on July 1, 1973. lHowever,
since the survey by the Atlunta DCAS office completed on June 6 wes
nypative and Gomind indicated that it could corrxecet the deficienniea
by June 22, tha contermplated award was not wade to afford CGemind
additional tima to qualiry., When the resurvey of June 25 was alsa
negntive and the survey teawm expresscd doubt as to Geminl's ability
V0 b9 ready to perform in less than a weck, We belicve it wac
reaocnablae for the contxacting officer to proceed with the avard to

the naxt lovw bvidder,

Wo sce no basis foxr youy charge of diserimination. Although
this procurenent vas o omull, business ret~aside, it was not set
enidc for the exolusive participation of "“sc-called 8-A minoriiy"
firmg, Hucthermore, it appenrs that Gexdnd was piven auple opportunity
to qualify, Finally, vie note that on July 27, 1973, the &mell Dusincse
Adninistration, Repgion VI, Iullas, Texes, determined that as of the
date of bid opening Gemini wvas not & small business concern for this

procurenant,

In “he ciraunmstances, there is no basis upon vhich oux Office
mey properly disturb the awaxd to Bpean Services, Incoxrporated,

Bincerely yowxsn,

faul @, Docbling

For: the Comptroller General
of the United 8totes
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