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The Xonorsble Goorge Y, Shults
The Sccretiyy of the Treasury

Dony )iy Sreraturyd

o refor to letuey of Decesbher 22, 1872, fyowm ¥y, Varcon P, DBrecht,

your, esictunt Boveetary for Adridniveration, reguesting ouy deter-

vinsdden 5 (0 whnther your Departucat noy proporly reselrd a rosipnation
aukidueed on Auvdd 9, 1251, Ly Mr, Feyoond dcobisuakd, an ewployee of the
Internel Nevenve Service, md restore hiw to thi xolls in & leavaswithout-

pLy

statuz for a porivd of tive that he wes recalvipg nedlepl treationt

in 1951 end 1952, lr, Zeubriuski hes quentioned the levaldty of tho
recuirercnt for hie resignation in 1951 and hnuw requested reinstatenent
to the rolle for approximataly 10 wonths between April 9, 19531, and
February 4, 1952,

It appeexs that in 1951 Mr. Zembrzuaki, a Tax Account Clerk dn the

Office of the Collector of Interaal Revenue, Detroit, Michizan, and a
dleubled veteren, requested that hie he placed in o leavu-vithout-pay
ptutus tor a perdod of (-12 montha eo that he could receive redical
treatuent for Uis servica comnected disability, lle was refused permiesion

for

tha extended Joave without pay ond was fwntend requeasted to resign,

o was sthesceently piven an iudefinite appointnent to the sane positiun
at the saue lucation on February &, 1952,

The adrinfatvative disallovance of Mr, Zenhrrushi's request appenrs

to ba contrary to the instructions contained in Fxecutive Ovder 5396,
July 17, 1930, That Order 46 worded &s follcwai

SPECLAL LEAVES OF AWSLMCE T DL GIWNY
DISAVLED VCTCRANG MiF VILED OF MIDICAT,
TILATIINT

With reapect to medical treatment of disablid veternns

wvho are exployed dun thae executive civil ecxvice of the United
States, it is herchy ordered, that upon the presentation of

an official evatoropt from duly constituted medical zuthority
that mediecal treatwmont is vequired, svch snnual or sick leava
an way be poraftted by lav and such leave without pay oo may
be necessary shall be granted by the proper supervieory officer
5> a disabled vateren in order thut the veteran may reccedve
such treetnmont, all without ponalty in his efficiency rnt%qg.
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The grenkiny of such leave {e contiugent upon the
veterna' piving prior notice of definite daye opd hours
of «!oence reqvived for madical treatiant in ovder that
rrrantenents mey be nade for carrying on the worl during
hig aleenes,

{0
A recont cdniniceretive dnveatipation has clicited the follouing
facts ceunccening bv, Zenbrauvshkitp cased

{1} The lrst pavanraph of the original Stendard Forn 57
cosplates by M, Aesbyrushi on Fobeueyy 2, 1950,
clearly cheva in dte i nusber 33 and 34 that he is
in fact a disebled vetceren,

(2) Stendaxd Yorm 52 an wideh ¥Mre Zenbrzuaki reguented
resionation on 4pril 9, 1951, pives thae following
ravracn for the resipnucicns YI an forced to resipn
caure it hao heen refused to grent mo an abounce
without lcave for a period of 6 months to A/ year due

( . to & service connccted disabilicy illness,'

(3) A stetement dated Maveh z, 1972, fron the Chief,
Vedlcal Adninistration Divieion, Vaterans fulnin-
lvtrreden Loupital, Allen Yarlk, Ulcligun, shuiring
hoapltal recovds indicete that lir, denbrzuzsikl wace
hoapitalized 3-1-51 to 10-4-51 for a scrvice con~
nected condition,

(4 Hr. 7cbrzuski's nenorandum dated Jonuary 31, 1972 to
Chief, Versonnel bivioion, iudicares that he enteved
the Dearborn Veterans Hospital, Dearborn, liichigan 4n
early 1951 for a service connected digability, lle
used &1 bis accunulated siclk and annual leave up to
4=9-51, the date his leave expired, and at that tive
applied feor oxntended leoave witheut pay. - His request
for lanve uwithout pay vas denled and at the request
of the pcreonnel officer he subaitted his xesignation
on Standard Form 52,

My, Brecht furthor notes that althoupgh it conuvot be definitely ewtablishad

at this ¢ine that HMr, Zembrzugki conplied with the contingencies of
Pxocutive Ordexr 5306, it appears that enple prior notice was given, In
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~addition, bLeenuue of tha long period of tin2 that has elapsed, it can be
welther yeleted nor svbstenticted whethor or wot an officisl etaterent
fron & dely coxotituted wediend authoxity vas sulvitted etating the
wedicsl treataept vas reguived, Ut in poted, hovever, thet the fact
that he vaz nospdtolined prjor to the £l he requested estended leave
vithout puy de Indicative of the auarenens of hin need for nedical
treatuente It is edgziplstrativily recowzcanded thet corveetive action boe
taker to ghva Ye, Zeshreuvelki the additionnl 10 nonvhs ecvvice Lecause of
the aqppavent edaipintrative crror nade in 1951,

Tho wrzulatiers governirs the granting of leave witheut puy in effect
in 1951, then fownd 4n ohaptey L1 of the Federal Persenmel Uanual (ERH),
otated, "An c¢oployes cannot denand that he be granted lesva without pay
as a natter of ripht, except in the cane of disahled vekerans who aro en~
titled to leave vithout pay 4f neceesary for nedical treatncot uader
Executive Ordey 5226 % & w," Sineo 4t appeare that lr, Zecbrzusti vas
entitled to e placed in &' leuve-without-pny statuc for the perdods in
1951 and early 1952 that he wac off tho rollo after being required to
reeden and Sn line with the adoindotrative recomendation thereto, we
vould intevpese no objection to Lsvrmecting Wis records st thias time to
ghov lir, Zexbr2uali as being in a lecve-vithout-pay status for the perfod
frou April 9, 1951, to Februury 4, 1952, Jlowever, the reguletions of
the Givil Bervice Comalssion should Le consulted as to vhat portlon of
that period is crediteble towards onrvice feo votircuent purposes, The
question of vhither or voft tizg in a particular pny status {n ¢reditable
for civil eervica rativement plrposcs 18 a matter primorily within the
Juriesddiction of the Civil Service Connisslon rather than our Office. Ve
iunvite your attention, though, to subchapter 83 of FIH Supplenent 831-1
regerding service creditable fop reticevent 2\ rposes., perticularly
paragraph 53-4 theoreof concerning employees in a leave-without-poy status
for moxe than 6 months in a ealondar yeav,

Aty 20 tha affect of sush cérrective action on My. Zenbhrzuski's leave
and salery status, this Office 4s borred froa considering any claine not
vecelved in this Offica within 10 wnars after tha date they first accrued,
fiea 3 U.0,C, 71a, 237, MHowaver, becaune of tha continuing noture of
clainsy puch ns those involving accrual of Yoave urd within-grade atop
dncreases, where cach tine an employece does not yeceive & salayy otep
increane or leave vhich he would hava been entitled to had it not been
for an gdwinfstrative c¢sror a now claim arises, we have hald that only
such claing as avose prior to the bepginning of the 10-year period are
barred {xom conoideration. In that ragard, ¥r, Zenbrzusti's clain was
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recelvad in this Office on Jonuary 4, 1973, end thercfore ony pay cloima
for peeleds prior to Junuvary 4, 1963, would bo aubject to the statute of
1initationo,

Pud Ve, Zewbrewskl been carried in a leave-vithoutrpry status during
the pardesd fn quertden, tha perled of cuch tine &s vould hove been credit-
hla for vativecert pwrposes wowdd have heen equally arcditable for leave
accrunl purperces and Le would have bocora eligihile to vecrue lerve at the
6 and 8-licur rates pt correspondingly eprlier dntes, ‘Therefore, follovinn
a doterripation of tha geovat of guveh tive eraditrble for ratire oot pur-
posas, N, Zenbroualid's leave account ahouldd be resorntrected end the
naxivum Linitetions appliad to deterrine vhethier he 15 entitled to ad-
ditional leava as tho yesult of wot being 2dvonced to e hifhor lenve
acerual category wica ha should have heon, '

Concerning step inercases in pay, the lew and repulations in effect
at the tina hove duvelved provided that a nonpay atntus not to exceed
6 workwecks in the agpropate {s creditable as service towerd a step
increasa, Therefove it ray ba that any ntep increasces to videh
Yir, Zeobezuutd vos entitled barinndng in 1952 should heva boep granted
hin 6 wezts carlier (essuning he has not hod othex noruay etetus perdods
of servlce) than he otherwice wag grented, Accordivyrly, his payroll
rvecords fron Februsry 4, 1952, to the prerent should be recorstructed as
if he had Leen properly cerrdied on the relse durding the period in question
and e, Zeabrrushki 1 entitled to roainburrauvant for any perdeds giluce
Januery 4, 19¢3, thust ho wen underpaid s a result of recelving step
increases at a Lirve later than he should hiave received then,

Sincerely yours,

Paul G, Dembling
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