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COMPTROLLER GENERAL OF THE UNITED GTATES

WASHINGTON, D.C. 20348 ’b l l \ /2
)
B-lvoaoAkkf

June 26, 1973

Sadur, Pelland, Braude & Caplan
Attorneys at Law

2000 L Street, W, W,
Washington, D, C, 20036

Attentiont Herman M, Braude, Esq,
Gentlement

Refarence is made to your letter of January 19, 1973, and prlay
correspondence, protasting on bohalf of Stauffer Construction CaumpAty,
Inc,, against the rejection of lts bid urder invitation for bids Wa,
DACA31=-72-B-0108, tha second atep of a two-step procurcaent,

The Unfted Statay Atmy Engineer District, Baltimore, Marylpnd,
as the first step of the procurcuent, issued on Novcmber 23, 1§71,
Request for Technical Proposals (RFTP), Serial No, DACA31-72-R-000),
for the deaign and construction of Bachelor Officers' Quarters AEOQ)
at Abordeca Proving Qround, Maryland, Fort Belvolir, and Fort Les,
Virginia, Separate tochnical proposals were invited for cnch oi the
three projacto and thove bidders who had submitted acceptable technicsl
pvoposals for any or all of the three projects would be cutitled ta
subnit a bi price under the second-step invitation for bids,
Frocpectivi bidders were sdvised on page TP=-6 of the RFTP as followy

8. CO3T LIMLTATIONS: '

a. The avafladle amount for coustruction of
thesc projects is as followst

(1) Fort Lee 300 Men 'BOQ 83,634,078
(2) Fort Balvoir 300 Man BOQ $3,337,758

(3) Abverdsan Proving Orxound 150 Man $1,894,822
£0Q
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The t=ount avallahle for construction includes cost of

}O0Q structures, all utility and site work but exclusive

of the contractor's design, Thers is a statutory limjation
of %10,890 per man at Abecrdeen Proving Ground and $11,000
par man at Fort Leec and Fort Belvoir inside the 5-foot }ine,
exclusive of design coats, speclal foundation conditionmg,
ete, This limitution does not apply to utllitles or jite
votK beyond the 5-foot line,

b, Stup 2 of this procurement entitled, "Invitatdon
For Bids" will contain a price schedule similar to the
fol lowings W W W

(2) Schedule B - ,ort Belvolrs Three Hundred (300)

POQ Units
LTRH ' DESCRIPTION AYOUYT
| | BOQ structure to 5 feet beyond buflding §__
line
2 Pesipgn Coat, Utilities and all site e

work not fincluded in Item 1 above
TOTAL

$-—-—-In
Acceptable tachnical proposals for the Fort Belvolr BOQ were
recelve] Jcom elght offerors, including Stauffer, On April) 27, 1972,
invitaticn for bids Ho, DACA3L-72-B-0074 was lssued to Lidderso who
had subnftted accaptable technical proposals under the first step of
the procurenent, Didders weve to gubmit bid prices for Schedule A «
Fort Les, Schaedule B - Fort Belvoir, and Schedule C - Abexdecen Provimg
Oround, fasl- of the threo schedules called for separate prices fpr
Item 1, ''EO¢ Structure with Utilities 5 feet beyond building lime,"
Item 2, ''Design Cost, Outside Utilities and all site work nmot Imcluded
in Item L above," and & total price for both Ltems,

Bilm under IFB ~ 0074 were opened on May 24, 1972, However, it
was necossary to cancel the Schedule B (Fort Belvoir DOQ) portion of
the invitation ard all bidders wore so notified. On June 5, 1972,
the 300 Ian 0Q at Fort Belvoir was readvartised undar invitation
for bids o, DACA31-72-B-0108 and copies oi the invitation wers .

mailed to alk bidders who had submittod acceptable technical provpossls,

’
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The only bid received in response to IFB - 0108 was submitted by
Stauffer with a tota) price of §$3,719,910, Stauffer's bid price
for Item 1, BOQ structure and utilities to a line five feet beyond
the building, was $3,300,009, or equal to the §1}1,000 per man
statutory limitation, 7The price for Item 2, design costs, outside
utilities and all site work not included in Item 1 was §419,910,

In his initial report, the contracting officer atates that since
the §11,000 cost limitation must covar not only the contract price but
also the cost of certain Government-furnighed equipment (about $11 per
unit), 5 percent aupervision and inspection costs, and 2 percent
allowance for contingencies, it became clear that Stauffer's bid price
of §11,000 per man would actually result in a unit cost of $791,80
abova the §11,000 per man statutory cost limitation e¢stahlished for the
project in accordance with section 706 of the Military Construction
Authorization Act of 1972, Public Law 92-145, October 27, 1971, 85 Stat,
394 (1971), 1t was the opinion of the contracting officer that Stauffer's
bid could not, therefore, he considered for awnrd unless pnd until a
waiver of the astatutory limit could be obtalned from the Secretary of
Defense or his desiznee, Oa June 27, 1972, the Baltimore District
Office requested a walver of the statutory limit, By 2nd indovsement
dated July 12, 1972, the Office of the Chief of Engineers inforued
the Baltimore District Office that the request for authority to excead
the statutory limit by $792 per man could not be justified and that
the project should be redesigned and obtained by conventional formal
advertising, Dy letter dated July 28, 1972, Stauffer was advised
that its bid had bean rejected since .t oxceedad the atatutory unit
cost limitation and its protast to our Office followed,

You question the legal correctness of the Army's interpretation
of the statutory unit (man) cost limitation, You contend that the
Government costs for contingencies, aupervision and inspection, and
Government-furnished equipment are legally not includable within
the statutory cust limitation of $11,000 per man and that, therefore,
no walver by the Secretary or his desipgnee is required, It is your
position that these costs are to be considered in detormining
compliance with the statutory authorization for the project which, in
this case, is the §10,750,000 authorization for Fort Belvolr apecified
in soction 101 of the Military Comstruction Authorization Act of 1972,
In this cennection; it is notad that House Armed Services Cormittes
Report No, 92-13, 92nd Coagress - lst session, on the Hilitary
Construction Authorization Fiscal Yeur 1972, indicates on page 52060
tharecof that the $10,750,000 appropriation authorization was to
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cover three projects at Fort Belvoir, namely, a new topogrephic research
and development laboratory, yuarters.for 3OO Bacheloyr Officors, and
modification and rehabilitation of the electrical distributich systenm,

The Corps of Engincers, on the other hand, maintains that it has
been the long-established administrative practice to view the statutory
pev man price limitation as a limitation on the cost of a complete
facility to 5 feat beyond the building, including the value of collateral
equipment purchased from construction .funds, an allowance for
contingencies and the cost of supervision, inspection, and adainistration,
See paragraph 5a of Covps of Engineers Regulation No, 415-345-10, April 1,
1972, Attention {s also drawn to Aruy Regulation No, 415-17, entitled,
"Empirical Cost Eatimates for Military Construction and Cost Adjustment
Factors,'" Paragraph 3b thareof indicates that cost estimates reflected
in the regulation include allowances of 5 percent for contingencies and
3,8 percent for aupervision and administration, Table 2, theveof,
"Empirical Cost Estimates - Hilitary Construction,"~-1ists a congressional
limitation of $11,000 per man for Bachelor Officer Quarters (BOQ).

There is no question that the Corps' position reflects a long-
standing administrative interpretation of the statutory unit price
limfitation, See 46 COU!P. Gen, 298 (1966)§ € By 3‘15'3613' Hay 6. 1964,
And, as such, it is entitled to great weight in interpreting the
statutory unit price limitation, Horeover, we have reviewed the
leglslative history of the cost limitation and we have found nothing
that would indicate a congreasionel intent at variance with the Corps’
administrative practice, Indeed, the evliience availeble supports the
Corps' position, X

In the absence of a walver, section 706 of the Military Construction
Authorization Act of 1972 limits the unit c¢ost to $11,000 per man where,
as here, the arca construction index is 1G) It is significant, and
we believe decisive, that the area construction cost index referred
to in section 706 {s promulpated Ly the Office of the Deputy Aysistant
Secretary of Defense (Installations and liousing) and that the index
includes factors for normal construction coutingencics and for overhoad,
supervision and inspection costs, For example, Lxplanatory Hote l on
page 11 of the '"Flscal Year 1972 Military Construction Cost Review
Guide" stotes that the unit costz for the repetitive-type permanent
facilities identified - n zection 1 are estinates based on an area
price adjustment factor of 1,00 and are applicable to the structure
to the 5~foot line only. Secction 1, Item 4, veficets the §11,000
per man limitation for BOQ's and the unit cost column contains the
followlng introductory statement indicative of the elements of the -
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estimate; "Contract Cost Plus 5% Contingency and 6% SIOH / Supcrvision,
Inspection, and Overhead/," The asame appreach is veflected in the fiscal
1973 and 74 Guides, Accordiagly, we £ .nd no basis to adopt Staufier's
interpretation of the Military Construction Authorization Act, We do
agree that bidders should have been given apecific advice concerning the
application of the statutory unit price limitation and we are by letter
of tcday (copy enclosed) drawing this matter to tha attention of thae
Secretary of the Army for appropriate corrective action,

Whether or not the statutory unit price limitation should hava
heen waived in this case 15 a matter within the discretion of the
contracting agency, In the absence of a waiver, rejection of Stauffar's
bid was required, 48 Comp. Gen, 34, 38 (1968),

For the foregning reasons, the piotest is deniled, .

.~  Blncerecly yours,

Paul G, Dexbling

Acting Comptroller General
of the United States

Encloaure
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