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COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON D.C. 20548

B-199238

The Honorable William V. Roth, Jr., Chairman
The Honorable Sam Nunn, Ranking Minority Member
Permanent Subcommittee on Investigations
Committee on Governmental Affairs

United States Senate

In response to your June 13, 1978, request and later dis-
cussions with your offices, we have reviewed the Government's
investigation of the Teamsters' Central States, Southeast and

Southwest Areas Pension Fund.

In August and September 1980 and October 1981, we testified
before the Permanent Subcommittee on our findings and conclu-
sions. This report summarizes the results of our review and
contains recommendations to the Secretary of Labor, the Commis-
gsioner of Internal Revenue, and the Attorney General on (1)
improvements needed in the current 1nvest1gatlon at the Fund,

(2) actions needed to remove the trustees' control and influence
over the Fund's assets and moneys, and (3) actions needed to
assure lasting reforms to the Fund's operations and financial
soundness. The report also describes the actions taken or to

be taken by the Departments of Labor and Justice and the Internal
Revenue Service in consonance with our views and recommendations.

As arranged with your offices, unless you publicly announce
its contents earlier, we will make no further distribution of this
report for 30 days. At that time, we will send copies to the Secre-~
tary of Labor; the Commissioner of Internal Revenue; the Attorney
General; the Executive Director, Teamsters' Central States, South-
east and Southwest Areas Pension Fund; and other interested parties
and make copies available to others upon request.

Acting Comptroller neral
of the United States






COMPTROLLER GENERAL'S REPORT INVESTIGATION TQO REFORM

TQ THE PERMANENT SUBCOMMITTEE TEAMSTERS ' CENTRAL STATES

ON INVESTIGATIONS, SENATE PENSION FUND FOUND INADEQUATE
COMMITTEE ON GOVERNMENTAL AFFAIRS

Despite some apparent benefits of the Federal Government's
investigation of the Teamsters' Central States, Southeast
and Southwest Areas Pension Fund, GAO believes that the
investigation and subsequent dealings by the Department

of Labor and the Internal Revenue Service (IRS) with the
Fund's trustees had shortcomings and deficiencies and left
numerous problems unresolved. Consequently, the agencies
had to initiate a second investigation of the Fund.

The Fund is one of the largest private pension funds in

the Nation and, as of December 31, 1980, it had about $3.1
billion in assets and about 505,400 participants. For many
years, the Fund's trustees have been a subject of contro-
versy and allegations of misusing and abusing the Fund's
assets and making questionable loans to people linked to
organized crime,

Therefore, in mid~1975 Labor initiated an investigation

of the Fund under the Employee Retirement Income Security
Act (ERISA). The Senate Permanent Subcommittee deferred

its own investigation in 1975 to avoid duplicating Labor's
work. However, the Subcommittee was not satisfied with
Labor's progress. GAO's report responds to the Subcom-
mittee’'s request for a comprehensive review of the adequacy
and effectiveness of Labor's investigation and its coordina-

tion with IRS and the Department of Justice. (See pp. 1
to 9.)

LABOR'S INVESTIGATION WAS INCOMPLETE AND
HAMPERED BY POOR MANAGEMENT, INEFFECTIVE
COORDINATION, AND STAFFING PROBLEMS

Labor's objective of having a Government-wide coordinated
investigation did not succeed because IRS declined to par-
ticipate in a joint investigation. IRS' "go-it-alone"
attitude and unwillingness to join the investigation did

not adversely affect Labor's investigation until IRS decided
in June 1976, without prior notice to the Fund or Labor, to
revoke the Fund's tax-exempt status. IRS' action disrupted
Labor's investigation and, according to Labor officials,
created a "chaotic situation." (See pp. 15 to 16.)

Labor's investigation disclosed many alleged significant
problems in the former trustees' management of the Fund's
operations. However, Labor narrowly focused on the Fund's
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real estate mortgage and collateral loans because of the
significant dollar amounts involved and Labor's primary
goal of protecting the Fund's assets. Labor ignored other
areas of alleged abuse and mismanagement of the Fund's
operations by the former trustees and left unresolved
questions of potential civil and criminal violations and
alleged mismanagement raised by its own investigators.

The investigation was also incomplete in that the records
had not been obtained or planned third-party investigations
completed on all of the 82 loans targeted for investigation
even though apparent significant fiduciary violations and
imprudent practices were found. (See pp. 22 to 30.)

GAO's review as well as an internal Labor management report
of May 1979--the so-called Kotch-Crino report--disclosed
that the Special Investigations Staff (S1S), which was re-
sponsible for the investigation, had significant staffing,
management, and coordination problems which adversely af-
fected SIS' ability to conduct an effective investigation.
The Kotch-Crino report concluded that "future SIS effective-
ness is doubtful."” As a result, SIS was abolished in May
1980. (See pp. 31 to 41.)

GAO also found that, despite interagency agreements, prob-
lems in coordination arose periodically between Labor and
Justice--which restricted the flow of investigative informa-
tion from Labor to Justice at times. Also, an impetus for
the investigation was allegations linking the trustees to
organized crime. Labor believed the new enforcement tools
under ERISA gave it the opportunity to detect and seek re-
moval of anyone who might be improperly influencing the

Fund and its trustees. Labor's strateqy was to have dual
objectives to detect civil and criminal violations. Despite
Labor's high hopes and goals, the investigation's objective
to detect information for criminal investigation and pro-
secution was not entirely successful, and the results fell
short of Labor's and Justice's expectations. In 5 years of
investigative activity, Labor made only 11 formal referrals
of loan information to Justice which had potential for
criminal investigation. Also, Labor's and Justice's ef-

forts resulted in only one c¢riminal conviction. (See pp.
42 to 55.)

LABOR AND IRS DID NOT REQUIRE A WRITTEN
AGREEMENT IN RESTORING THE FUND'S TAX-
EXEMPT STATUS AND DID NOT INSURE THE FUND'S
NEW TRUSTEES MET STATED QUALIFICATIONS

IRS, after coordinating with Labor, restored the Fund's
tax-exempt status in April 1977. However, rather than have
the trustees enter into a written agreement with Labor,
such as a court-enforced consent decree, IRS--with Labor's
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approval--based the requalification on the trustees' agree-
ment to operate the Fund in accordance with ERISA and to
comply with eight specific conditions prescribed by Labor
and IRS. GAO believes that without a court enforceable
consent decree Labor and IRS did not have an effective means
to require the trustees to adhere to the conditions that
they might otherwise have had.

Furthermore, as a condition for requalification the Fund
agreed to Labor's and IRS' demand that the four holdover
trustees resign. Labor and IRS also developed qualifica-
tions the new trustees should meet. However, Labor and
IRS did not play an active role in insuring that the new
trustees had met the gqualifications they had developed
allegedly mismanaged the Fund--were members of the Teams-
ters' union organizations that selected some of the new
trustees. (See pp. 56 to 67.)

TRUSTEES TRY TO REASSERT CONTROL
OVER FUND'S ASSETS AND INVESTMENTS

As another condition for requalification, in June 1977,

the trustees appointed independent investment managers--the
Equitable Life Assurance Society of the United States and
Victor Palmieri and Company, Incorporated--to handle most
of the Fund's assets. Both Equitable and Palmieri appear
to be successfully managing the assets and investments.

Despite Equitable's and Palmieri's performances, the trustees
have repeatedly sought to undermine the independence of
Equitable and Palmieri and reassert control over the Fund's
assets. For example, the trustees have (1) impeded Palm-
ieri's attempts to sell certain Fund real estate in Las

Vegas, (2) attempted to terminate Palmieri as an investment
manager, and {(3) had the Fund hire its own internal staff

of real estate analysts--which, according to Labor, duplicated
much of the investment managers' work. (See pp. 68 to 74.)

BENEFITS AND ADMINISTRATION ACCOUNT
NOT ADEQUATELY MONITORED

Although the Fund transferred substantial funds to Equitable
for investments, the Fund's trustees retained a significant
amount of the Fund's income in the Benefits and Administra-
tion account (B&A account). For example, the account had
$142 million at December 31, 1979. The trustees were sup-
posed to use the B&A account to record the employers' contri-
butions, pay the employees' benefits and the Fund's adminis-
trative expenses, and maintain an appropriate reserve for the
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Fund. The remaining moneys were to be given to the independ-
ent managers for investments. Labor and IRS were responsible
for monitoring the B&A account to assure the funds were pru-
dently managed. Despite Labor officials' assurances to a con-
gressional subcommittee, GAO found that Labor, as well as

IRS, has not adequately monitored the trustees' control over
the B&A account. As a result, in one case, the trustees ap-
parently imprudently attempted to use the moneys tc make a

$91 million questionable loan to settle a court suit. (See
pp- 75 to 88.)

LABOR AND IRS DID NOT INVESTIGATE
UNRESCLVED PROBLEM AREAS OF
ALLEGED MISMANAGEMENT

During its original onsite work at Fund headquarters, Labor's
investigators identified patterns of apparent abuse of the
Fund by former trustees which went uninvestigated. Also,

IRS was not able to adequately investigate the Fund's compli-
ance with the eight conditions of the April 1977 requalifica-
tion letter. As a result, in April 1980 Labor renewed its
investigation at the Fund, and IRS, after securing a court
order, renewed its investigation in July 1980. GAO noted,
however, that the investigations will not cover all of

the potential areas of alleged abuse and mismanagement by

the former trustees. (See pp. 89 to 106.)

PENSION PLAN IS STILL THINLY FUNDED

The Fund's last actuary's valuation report (issued in April
1981) stated that the current funding should satisfy ERISA's
minimum funding standards. GAO's review of the report showed
that the Fund's financial soundness improved, but it still
has an unfunded liability, for current and future pension
benefits, of $6.05 billion at January 1, 1980. GAO also be-
lieves that the plan is thinly funded and that continued
annual improvements--based on gains in investment income--
cannot be expected to the extent indicated by the valuation.
Because the plan is apparently already liberal and the po-
tential effect of things beyond the trustees' control,

such as the deregulation of the trucking industry, the ac-
tuary recommends a conservative posture regarding any
liberalizing of benefits. (See pp. 107 to 123.)

RECOMMENDATIONS

This report contains recommendations to the Secretary of
Labor, the Commissioner of Internal Revenue, and the Attorney
General. Principal recommendations of the report follow.

GAO is recommending that the Secretary and the Commissioner
direct their respective investigation staffs to more closely
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cooperate to prevent coordination problems and duplication

between the investigations. GAO is also recommending certain

actions that the Secretary and the Attorney General should
take to help maintain effective coordination between Labor’'s
and Justice's investigation groups. (See pp. 51, 55, 103,
and 105.)

To assure that the Fund is managed prudently, GAO is also
recommending that Labor, in consultation with IRS, among
other things, (1) obtain an enforceable commitment (e.g.,
consent decree) from the trustees to consider a reorganiza-
tion of the way the Fund handles and controls the employers'
contributions and other income to remove the trustees' con-
trol over any of these funds and (2) retain veto power over
selection of future trustees to assure they meet the Govern-
ment's selection criteria and qualifications. (See pp. 67,
83, and 84.)

AGENCY AND FUND COMMENTS
AND GAO'S EVALUATION

Labor and IRS generally agreed with the thrust of GAO's
report and recommendations and described actions taken
and being taken since early in calendar year 1981 which
are in general consonance with GAO's views and recom-
mendations on what needs to be done. Justice and Labor
also generally agreed with GAO's recommendation on improv-
ing coordination between the two agencies. (See pp. 51,
67, 84, and 103.)

Labor pointed out, however, that the investigation and
matters covered in the report essentially deal principally
with events of the mid-1970s and were essentially concluded
by mid-1980. Labor alsoc pointed out therefore--and GAO
agrees--that the report does not purport to fully describe
or evaluate the recent or current undertakings by the
current administration. However, because of Labor's and
IRS' ongoing investigations GAO is precluded from determin-

ing whether the current administration efforts are fully
effective.

Also, GAC obtained comments from the Fund, and the Fund
stated that it is attempting to carry out GAO's recom-
mendation on continuing the use of an independent invest-
ment manager. It said that the Fund's trustees have stated
an uhequivocal intent to enter into a consent decree which
would require an independent investment manager for at
least a 10-year period. GAO has considered the Fund's com~
ments in the final report, but has not included a copy of
the comments (see app. XVII).
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CHAPTER 1

INTRODUCTION

The Teamsters' 1/ Central States, Southeast and Southwest
Areas Pension Fund (hereafter referred to as the Fund) is one of
the largest private pension funds in the Nation. As of Decem-
ber 31, 1980, the Fund had about 505,400 participants and had about
$3.1 billion in assets. In 1980, employer contributions to the
Fund totaled about $652 million, and pension payments totaled about
$362 million. The most recent actuarial report shows that the Fund
had an accrued unfunded liability (for current and future plan
benefits) of $6.05 billion as of January 1, 1980.

Since the Fund's inception in 1955, its trustees have been
the subject of much adverse notoriety, controversy, and allega-
tions of misuse and abuse of its assets. 1In 1965, for example,
Mr. James Hoffa, a former president of the International Brother-
hood of Teamsters, Chauffeurs, Warehousemen, and Helpers of
America (IBT) union and a Fund trustee, was convicted and served
a prison sentence for fraudulent abuse of the Fund's assets.
Allegations have also been made that individuals linked to organ-
ized crime had connections with, or actually controlled, the Fund's
trustees and that questionable loans had been made by the trustees
to people linked to organized crime. 2/

Over the past 14 years, various Federal agencies have investi-
gated the Fund and the alleged misconduct by the trustees. The
most recent--and probably one of the most significant and
controversial--of the Government's investigations is the Department
of Labor's investigation initiated in 1975. This was the first
major Federal Government investigation under the Employee Retire-
ment Income Security Act of 1974 (ERISA), as amended (29 U.S.C.

1001). ERISA was the first comprehensive legislation regulating
private pension plans.

In addition to establishing standards of conduct for private
pension plans and plan administrators, ERISA provides the Federal

1/In its December 2, 1981, comments, the Fund pointed out that
the official name of the Fund is "Central States, Southeast
and Southwest Areas Pension Fund." We recognize that is the of-
ficial name; but we added "Teamsters'" since this is the name
commonly used to identify the Fund.

g/The allegations of corruption and influence, or actual control,
of the Fund by organized crime are described in the "Oversight
of Labor Department's Investigation of Teamsters Central States
Pension Fund" hearings, Permanent Subcommittee on Investiga-
tions, Senate Committee on Governmental Affairs, 96th Cong.,
2nd sess. (Aug. 25 and 26, and Sept. 29 and 30, 1980).



Government--particularly Labor--with the tools to requlate,
investigate, and review plan operations and management. ERISA
provided Labor both civil and criminal enforcement authority and
authority to initiate litigation in a Federal district court to
seek broad-ranging ‘civil remedies to protect the private pension
plans and their participants. Thus, with ERISA, the Federal
Government—--particularly Labor--had an opportunity to detect and
seek removal of anyone who might be improperly controlling and
influencing the Fund's operations and its trustees.

At the same time Labor initiated its investigation, the Per-
manent Subcommittee on Investigations, Senate Committee on Govern-
mental Affairs, was considering its own investigation of the Fund,
but deferred it because of Labor's investigation. Subsequently,
the Subcommittee became concerned about the progress of Labor's
investigation. The Subcommittee, therefore, requested us to com-
prehensively review the adequacy and effectiveness of Labor's
investigation and the adequacy of its coordination with the Inter-
nal Revenue Service (IRS) and the Department of Justice.

This report details the results of our review. It points
out that despite apparent benefits from the Government's investi-
gation efforts, 1/ the investigation and subsequent dealings by
Labor and IRS with the Fund's trustees had significant shortcom-
ings and deficiencies, left numerous problems unresolved, and
failed to gain lasting reforms and improvement in the Fund's
operation. As a consequence, both Labor and IRS had to initiate
a second onsite investigation at the Fund.

The report also discusses actions taken or to be taken by
Labor, IRS, and Justice in consonance with our recommendations.

THE EMPLOYEE RETIREMENT
INCOME SECURITY ACT

To protect employees' interests, ERISA established a compre-
hensive framework of minimum standards, including standards of
conduct, responsibilities, and obligations for administrators,
trustees, and fiduciaries of private pension plans. Labor and
IRS share the responsibilities for enforcing ERISA. Labor is
primarily responsible for enforcing the reporting, disclosure,
and fiduciary provisions. IRS enforces the act's participation,
vesting, and funding provisions.

One of the most important and significant features of ERISA,
designed to prevent abuse and misuse of private pension funds,

1/See appendix I for a chronology of key events in the Government's
investigation and appendix II for a list of principal officials
involved in the investigation.



is the stringent requirements placed on persons acting as
fiduciaries--persons who exercise control or authority over plan
management and assets. ERISA requires a fiduciary to discharge
his or her duties solely in the interest of the participants and
beneficiaries for exclusively providing them with benefits and de-
fraying the reasonable expenses of administering the plan. Fidu-
claries are subject to the "prudent man rule." That is, they must
exercise the care, skill, prudence, and diligence under the pre-
vailing circumstances that a prudent person acting in a like ca-
pacity and familiar with such matters would use in conducting a
similar enterprise.

ERISA provides that fiduciaries who breach their responsi-
bilities, obligations, or duties shall be (1) personally liable

{2} gubiect
{42} subpject
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to removal, and (3) subject to civil and criminal prosecution.

Another significant feature of ERISA is that pension plan
sponsors and participants can qualify for favorable tax treatment
if their plans meet ERISA and related Internal Revenue Code re-
gquirements. Qualifying for favorable tax treatment means that
business contributions to pension plans are generally tax deduct-
ible, earnings on the business contributions held by a pension
plan are not taxed, and employees do not pay taxes on their bene-
fits until they receive them.

ERISA and the Internal Revenue Code establish certain criteria
and rules a pension plan must meet to qualify for favorable tax
treatment. IRS examines a pension plan and makes a determination
whether the plan meets the criteria, and if so, IRS issues a letter
of qualification. 1IRS can revoke a plan's qualification--or tax-
exempt status—--if a later examination reveals that the plan does
not fully comply with ERISA and the Code.

ERISA enforcement

Within Labor, the Pension and Welfare Benefit Programs office,
in the Labor-Management Services Administration (LMSA), enforces
ERISA. LMSA is under the Assistant Secretary of Labor-Management
Relations, and it enforces ERISA through a staff at the headquar-
ters and in 6 regional and 24 area offices nationwide. LMSA is
assisted by the Division of Plan Benefits Security in Labor's Of-
fice of the Soclicitor.

LMSA also had a Special Investigations Staff (SIS), which
handled the investigation of the Fund from January 1976 until
Labor abclished SIS in May 1980. At that time, Labor transferred



most SIS personnel to a Special Litigation Staff 1/ in the Office
of the Solicitor.

Within IRS headquarters, the Employees Plans Division under
the Assistant Commissioner, Employee Plans and Exempt Organiza-
tions, is responsible for enforcing ERISA. The Division enforces
ERISA through staff at IRS headquarters and at 7 regional and 19
key district offices 2/ nationwide. 1In the regions, the Assistant
Regional Commissioner (Examination), under the jurisdiction of the
Regional Commissioner, enforces ERISA,

THE FUND

The Fund was organized in February 1955, as a multiemployer
plan under the Labor Management Relations Act of 1947, as amended
(29 U.S.C. 186(c) (5)--the Taft-Hartley Act). This act provides
that such trust funds be {1) based on payments or contributions
from employers, (2) managed for the sole benefit of eligible em-
ployees and their beneficiaries, (3) governed by a written agree-
ment specifying the employer payments/contributions and employee
benefits, and (4) administered by an equal number of representa-
tives from the employees' and employers' organizations,

The Fund, from its inception, has been governed by a Board
of Trustees established under a trust agreement entered into in
March 1955 between the IBT union and seven trucking associations,
Since October 1976, the number of trustees has varied from 16 to
10 and finally to the current 8. Since October 1976, half of the
Fund's trustees have been selected by IBT's Central and Southern
Conferences and the other half by variocus trucking associations
contributing to the Fund. 3/

Under the trust agreement, the Board of Trustees is responsi-
ble for managing and protecting the Fund. Also, under ERISA, the
Board acts as "fiduciary" of the Fund's assets and is subject to
the fiduciary requirements of the act. Before June 30, 1977, the
Board established all policies for the Fund's operations including
benefit payment levels and made all management and investment

1/0n October 1, 1981, the Special Litigation Staff's name was
changed to the Special Litigation Task Force.

2/Although IRS has 58 district offices, employees' plans activi-
ties are primarily carried out by 19 offices which are referred
to as "key" district offices.

3/See appendixes III, IV, and V for lists of trustees from
October 26, 1976, to December 1, 1981, and appendixes VI, VII,
and VIII for the union and employer organizations that selected
the trustees.



decisions relating to the Fund's assets. In July 1977, under an
agreement with Labor and IRS, the Board entered into a series of
contracts under which the Equitable Life Assurance Society of the
United States was appointed as overall or managing "fiduciary" of
the Fund and investment manager for the Fund's real estate east of
the Mississippi. Also, the Victor Palmieri and Company Incorpor-
ated was appointed investment manager for Fund real estate assets
west of the Mississippi. Under their contracts, Equitable and
Palmieri assumed control of most of the Fund's assets on Octo-

ber 3, 1977, and the contracts expire on October 2, 1982,

As of December 31, 1980, the Fund had akout 391,280 active
participants who belong to about 300 local unions of the IBT union.
The locals are located throughout the Central, Southeastern, and
Southwestern areas of the United States. The Fund also had 89,888
retirees receiving pension benefits under a defined benefit pension
plan 1/ as of December 31, 1980.

With about $3.1 billion in assets, the Fund ranks 41lst among
private pension funds in the country and is the second largest
Taft-Hartley trust. The schedule below lists the Fund's total

assets as shown on its annual reports (Form 5500) 2/ for calendar
years 1976-80.

Calendar year Total assets
(millions)
1976 $1,508
1977 1,706
1978 2,022
1979 2,492
1980 3/3,097

1/A defined benefit pension plan provides (1) definitely determin-
able benefits based on such factors as years of employment and
compensation received and (2) the employers' contributions to fund
the benefits be determined actuarially.

2/ERISA requires most pension plans to file annual reports
containing basic plan financial and operational information.
The Fund files "Form 5500, Annual Return/Report of Employee
Benefit Plan (with 100 or more participants)."

3/In December 1981, Fund officials told us that the Fund's assets
had increased to $3.4 billion at October 31, 1981.



An Equitable report at the end of calendar year 1980 showed that
Equitable and Palmieri had under their control $2.9 billion of the

Fund's assets. 1/

The Fund is financed by employer contributions made under
collective-bargaining agreements entered into by various local
unions and employers and by returns on the Fund's investments. 1In
1977, about 16,300 employers, belonging to seven employer associa-
tions, made contributions, depending upon a scale of such variables
as job description, collective-bargaining agreements, and grade
of workers,

Over the past several years, the employers' contributions as
well as the number of retirees receiving pension benefit payments
have increased. This is illustrated in the following schedule,
based on the Fund's annual reports for calendar years 1976-80.

Number of retirees
or separated par-

Calendar Employers' Benefit ticipants receiving
year contributions payments benefits (note a)

(millions)

1976 $321.8 $224.5 69,295
1977 418.7 275.5 73,066
1978 497.1 303.1 79,290
1979 606.6 349.5 83,477
1980 651.9 361.5 89,888

a/These exclude (1) retired or separated participants entitled
to future benefits and (2) deceased participants whose bene-
ficiaries are receiving or are entitled to receive benefits,
The Fund's annual report for 1980, for example, showed 19, 787
participants under category (1) and 4,434 participants under
category (2).

BACKGROQUND ON LABOR'S
INVESTIGATION OF THE FUND

The impetus for Labor's investigation was the numerous charges
and allegations, over the years, concerning the trustees' mismanage-
ment and those linking the Fund to organized crime. It was also
speculated that the mysterious disappearance of James Hoffa, the
former president of the IBT union, during the summer of 1975 was
related to his knowledge about the Fund's operations.

1l/8ee appendixes IX and X for tables showing Fund assets controlled
by Equitable, Palmieri, and other investment managers hired by
Equitable.



Consequently, in mid-1975 Labor initiated its investigation
under the broad new enforcement, investigative, and litigative
powers in ERISA. Under section 504 of ERISA, Labor, for the first
time, had the authority to make a comprehensive review and inves-
tigation of the Fund by including the authority to inspect books
and records at the Fund; subpoena the Fund's records and books;
and take testimony under oath or by affadavit from trustees, plan
employees, or interested parties.

In addition, Labor has authority to initiate litigation in
Federal district court to seek (1) broad-ranging civil remedies
against the Fund's fiduciaries to require them to make good any
loss suffered by the plan because of breach of fiduciary duty or
to restore any profits gained through violation of fiduciary ob-

ERISA also provides criminal enforcement authority for will-
ful viclations of reporting and disclosure provisions; interfer-
ing with the rights of a participant or a beneficiary of an em-
ployee benefit plan through the use of fraud, violence, or coer-
cion; and prohibiting persons who have been convicted of violating
certain criminal laws from holding office in the plan. ERISA re-
quires that, if during an investigation Labor detects potential
criminal violations, such as embezzlement or kickbacks, this
information is to be referred to Justice for consideration for
investigation or prosecution under title 18 of the United States
Code.

Labor maintained that prior efforts of the Government to deal
with the Fund by using Federal tax, as well as criminal, laws were
inadequate and did not produce any discernible change in the
trustees' policies or practices, Labor believed that ERISA now
provided a basis for a new approach and gave the Government an op-
portunity and the tools to make a comprehensive investigation and
review of the the Fund's operations and management. Labor's over-
all objectives for the investigation were to determine whether the
trustees were administering the Fund in a manner consistent with
the fiduciary standards of ERISA and for the exclusive interests
of the participants and beneficiaries.

Labor also established SIS at LMSA's headquarters to specifi-
cally conduct the investigation.

Senate Subcommittee decides not to
duplicate Labor's investigation

The Permanent Subcommittee on Investigations, Senate Committee
on Governmental Affairs, was also concerned by the many allegations
of mismanagement of the Fund and, in 1975, was seriously consider-
ing making its own investigation of the Fund's management and



operations. According to the the Subcommittee's Chairman: 1/ 5

"There have been charges of conflicts of interest

on the part of individual fund trustees involv-

ing borrowers seeking financial backing from

the fund. It is alleged that millions of dol-

lars have been invested in enterprises con-

trolled by organized crime, and that large

loans have been freely given to associates of ;
known organized crime figures. :

"Rightly or wrongly, one can come away from all ,
of the charges and allegations that have been
made wondering whether the Central States Fund .
has been playing a banker's role for organized 5
crime interests over the years.,"

However, before the Subcommittee undertook its investigation, {
the former administrator of Labor's Pension and Welfare Benefit
Programs Office presented a detailed briefing to the Subcommittee's
members and staff on the scope, concept, and basis of its investiga-
tion. The Subcommittee Chairman, in describing Labor's briefing
and the Subcommittee'’s understanding of the parameters and scope
of Labor's investigation, commented: 1/

*In short, as it was described to the subcommittee, i
the Central States Fund task force envisaged a ,
broad-based, carefully planned, and well~coordi- ;
nated executive branch inquiry into the affairs E
of the Central States Fund, using the combined '
resources and expertise of the Labor and Justice ;
Departments and the IRS."

The Chairman also stated that, during the briefing, a good
deal of attention was devoted to the question of whether the Sub-
committee should also investigate the Fund. He said it was recog-
nized, however, that a simultaneous congressional investigation of
the Fund might impede the work of the task force, result in a com-
petition for witnesses and documents, and be counterproductive.
Therefore, the Subcommittee Chairman concluded:

"To obviate such a situation, and in view of the
executive branch's major commitment to the task,

1l/See hearings on the “Teamsters' Central States Pension Fund"”
before the Permanent Subcommittee on Investigations, Senate
Committee on Governmental Affairs, 95th Congress, lst sess.,
pages 1 to 4 (July 18 and 19, 1977).



the subcommittee decided to defer any investiga-
tion of the fund to avoid duplicating and possibly
complicating the work of the task force."

Labor officials continued with their investigation, but agreed
to keep the Subcommittee apprised of the investigation. Also, the
Subcommittee continued to exercise oversight jurisdiction over
Labor's investigation during congressional hearings. 1/ However,
as the investigation proceeded the Subcommittee was not satisfied
with the information Labor provided or the progress of the inves-
tigation.

OBJECTIVES, SCOPE, AND METHODOLOGY

On June 13, 1978, the Chairman and Ranking Minority Member of
the Senate Permanent Subcommittee on Investigations requested us
to undertake a comprehensive review of the adequacy and effective-
ness of Labor's investigation. As agreed with the Subcommittee,
our review focused on determining whether Labor

--effectively planned, managed, and carried out the investiga-
tions

--committed adequate staff and resources to the investigation;:
and

--adequately coordinated and cooperated with Justice and IRS.

We also reviewed the adequacy and effectiveness of Labor's
and IRS'

--negotiations with the trustees to reform the Fund's opera-
tions and requalify the Fund as tax exempt after IRS
revoked its tax-exempt status on June 25, 1976, and

--monitoring of the trustees' compliance with the Govern-
ment's conditions of April 26, 1977, which requalified
the Fund's tax-exempt status.

We made the review at (1) Labor headquarters in Washington,
D.C., and its field site in Chicago, Illincis, located near the
Fund's offices and (2) Justice headquarters in Washington, D.C.,
and U.S. attorneys' offices in Chicago, Illinois, and Philadelphia,
Pennsylvania. Our review was performed in accordance with our
"Standards for Audit of Governmental Organizations, Programs,
Activities, and Functions."

1/Since 1976, the Subcommittee and several other Senate and House
Subcommittees have held hearings on the Government's investiga-
tion of the Fund (see app. XII).



Review at Labor

At Labor's headquarters, we reviewed the pertinent provisions
of the Labor Management Relations Act of 1947 (the Taft-Hartley
Act) and ERISA and its amendments of 1980, 1/ particularly those
relating to Labor's enforcement authorities and responsibilities,
In addition, we identified and evaluated Labor regulations, poli-
cies, procedures, and strategies for enforcing ERISA and for mak-
ing investigations of pension plans, such as the Fund.

To determine the adequacy of Labor's staffing and resources
provided for the investigation, we reviewed and evaluated the
organization, staffing budgets, and other pertinent personnel
records for offices involved in the investigation. These were SIS
in LMSA and the Division of Plan Benefits Security and the Special
Litigation Staff 2/ in the Office of the Solicitor. We also re-
viewed the personnel and other records of 16 selected SIS members
to determine and evaluate their education, background, work experi-
ence, and training.

We also interviewed key Labor officials 3/ involved in the
investigation. In addition, at the request of the Subcommittee,
we interviewed former key Labor officials who were involved in the
investigation including the former administrator of the Pension

and Welfare Benefit Programs Office, the former director of SIS, the

former deputy director (counsel) of SIS, a former Associate Solici-
tor, and the former consultant to the Secretary of Labor appointed
to oversee the investigation from February to June 1977.

To determine the effectiveness of Labor's coordination efforts
with other Government agencies, we reviewed and evaluated the (1)
various agreements Labor and Justice entered into during 1975 and
1978 and (2) memorandum of understanding Labor and IRS signed in.
1978. These memorandums and agreements set out the formal proce-
dures, coordination, and enforcement responsibilities for Labor,
IRS, and Justice. Our evaluation included determining whether the
three agencies followed the procedures and carried out their
responsibilities and effectively coordinated their investigation
efforts.

Our review to determine the adequacy and effectiveness of
Labor's investigation of the Fund and its dealings with the Fund's
trustees was based, for the most part, on a review of various in-
ternal Labor reports on the investigation and an extensive review

1l/See footnote 1, page 13.
2/5ee footnote 1, page 4.

3/See appendix 1I for a list of the key Labor and other agency
officials,
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and evaluation of the voluminous records and documents compiled

by SIS since beginning its investigation in 1975. SIS essentially
maintained two filing systems, one system entitled “The Executive
Files" contained records and documents on Labor's management of

the investigation. We reviewed and evaluated all of the documents
in this system.

The other system entitled "SIS Formal File System" contained
records and documents from, and relating to the Fund, reports,
memorandums, and records prepared by SIS during the investigation.
We reviewed and evaluated the files containing the significant

records, reports, and documents on SIS' investigations at the Fund
and its dealings with Fund officials.

SIS also had several hundred case and bulk files containing
records and documents which SIS developed during its review of par-
ticular Fund loans, loan groupings, or transactions. These files
involved a good deal of the "evidentiary" material supporting
Labor's civil suit filed against the former Fund trustees and of-
ficials in February 1978. 1/ Since our office's policy is not to
review issues in litigation, we did not make a detailed review of
the material in the case and bulk files. We did, however, review
and evaluate documents and records in the case and bulk files
pertinent and relevant to Labor's management of the investigation,
its coordination efforts, and its dealing with Fund officials.

In addition to SIS' records, the Division of Plan Benefits
Security in the Cffice of the Solicitor maintained a chronological
file on the investigation. We made a detailed review and evalua-

tion of the records and documents in these files from 1976 through
mid-1980.

During the course of our review, high-level Labor officials

had the following three internal reports prepared on the investi-
gation,

1. A May 11, 1979, report entitled "Special Investigations
Staff Review"--the so-called Kotch~Crino Report~-prepared

for the Deputy Assistant Secretary of LMSA by two LMSA
field office staff.

2. A November 19, 1979, report entitled "Central States
Southeast and Southwest Areas Pension and Health and
Welfare Funds" prepared for the Deputy Assistant

Secretary of LMSA by an LMSA Atlanta Deputy Assistant
Regional Administrator.

1l/Donovan v. Fitzsimmons, et al., C.A. 78C-342 USDC, N-D-I1l.
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3. A February 1, 1980, report summarizing the performance of
the current Fund trustees, and it was prepared by the
Solicitor and submitted to the Secretary of Labor.

The findings in the above reports disclosed many of the
problems and shortcomings we found in Labor's investigation of
the Fund. Therefore, we have included pertinent references in

our report.

We also made a brief visit to Labor's Chicago field office
and test checked some of the duplicate investigative files for
completeness against those at Labor headquarters. Also, we inter-
viewed three LMSA Chicago officials who had participated in the
investigation,

Review at Justice

At Justice headquarters and the U.S. attorneys' offices in
Chicago and Philadelphia, we interviewed officials of the Criminal
Division, its Organized Crime and Racketeering Section, and the
Civil Division. Our interviews were designed to obtain information
on the officials' evaluation of the cooperation and coordination
with Labor during the investigation and in handling its civil suit
against former Fund officials filed in February 1978.

We also reviewed and evaluated Justice's documents and records
pertinent to the investigation and the coordination between Labor
and Justice, particularly on the referral of potential criminal
violations from Labor to Justice. We had complete access to Jus-
tice's records except those relating to its open investigations,
However, this restriction did not affect our ability to evaluate
the coordination,

Review at IRS

Our review of the effectiveness of Labor's coordination with
IRS was based on a review of Labor's records, transcripts of hear-
ings held by the various congressional subcommittees on the inves-
tigation, interviews with current and former Labor and Justice of-
ficials, and material supplied by the Senate Permanent Subcommittee
on Investigations. We did not review IRS records or interview IRS
officials involved in the investigation in light of the restric-
tions imposed by section 6103 of the Internal Revenue Code, on the
disclosure of any information concerning its investigation of a
single taxpayer. An IRS headquarters' official told us that IRS
considers the Fund an individual taxpayer. Therefore, IRS con-
sidered that it was prohibited from giving us any information on
its investigation of the Fund--"if such an investigation by IRS
was made."

12



Other limitations

We did not:

--Review the records of the Fund, the trustees, the Fund of-
ficials, or its investment managers because ERISA, at the

time of our review, did not give GAO access to the records
of private pension trusts. 1/

--Interview officials of the Fund and its investment managers
or the trustees. 2/

~-Review Labor's and IRS' renewed investigation of the Fund.

--Review Labor's and IRS' investigation of the Teamsters'

Central States, Southeast and Southwest Areas Health and
Welfare Fund.

We did, however, review the Fund's and investment managers'

records and the Fund's actuarial reports Labor had or the Subcom-
mittee or the Fund provided us.

Also, consistent with our office policy of not addressing
issues in litigation, we did not review the merits of Labor's civil

lawsuit filed on February 1, 1978, against the former Fund trustees
and officials.

We also had a restriction placed on us by Labor as to our
access to the May 11, 1979, Kotch-Crino report. We were not aware
of this report until the day of our testimony before the Senate
Permanent Subcommittee on Investigations on August 25, 1980. 1In
fact, a Labor official had told us that the report did not exist.
Therefore, we made no reference to it in our prepared testimony on
August 25. By not having the Kotch-Crino report, we were not aware

1l/0n September 26, 1980, ERISA was amended by the Multiemployer
Pension Plan Amendments Act of 1980 (Public Law 96-364). This
act reguires GAO to conduct a study of the effects of the
amendments, and to do this, GAO shall have access to any
books, documents, papers, records, or other information within

the possession or control of the administrator or sponsor of a
multiemployer plan.

2/0n October 22, 1981, we furnished the Fund a copy of our draft
report. At the Fund's request, on December 2, 1981, we met with
the Fund's Executive Director and an attorney representing the
Fund and were presented the Fund's comments on the draft report.
We have considered the Fund's comments in our final report, but
we have not included a copy of the comments (see app. XVII),
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of its findings and therefore duplicated some of the areas covered
by it. Normally, we would have done less work in areas of already
identified management problems. Also, we could have used it to
confirm and amplify our testimony. We have included references to
the Kotch-Crino report's findings in this report.

- — — -

There were certain limitations and restrictions to our review
work. Nevertheless, we were able to make a detailed review of an
extensive amount of records and documents on the Government's in-
vestigation of the Fund and its negotiations with the Fund's
trustees. We also obtained a significant amount of information
and insights into the Government's actions during the investiga-
tion from our detailed interviews with numercous former and current
Government officials responsible for the investigation.

Moreover, we reviewed additional data and documents given to
us by the Subcommittee and the hearings records, which contained
detailed periodic summaries of the status of the Government's in-
vestigation. 1In addition, we used the expertise of (1) our princi-
pal actuaries to help in our review and analysis work on the Fund's
financial soundness and (2) a senior attorney to help in reviewing
the legal matters pertaining to the investigation.

We believe that, in the aggregate, our review work was suf-
ficient for us to (1) achieve our objectives, i.e., to determine
the adequacy and effectiveness of the Government's investigation
and negotiations with the trustees to reform the Fund and (2) draw
valid conclusions and make relevant recommendations on the im-
provements needed in the new investigation and additional reforms
needed to assure the Fund is prudently and soundly managed.
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CHAPTER 2

UNSUCCESSFUL ATTEMPT TO HAVE A GOVERNMENT-WIDE

COORDINATED INVESTIGATION

The objective of having a Government-wide investigation did
not succeed because IRS declined to participate in a joint in-
vestigation. IRS' "go-it-alone" attitude and unwillingness to join
the investigation did not adversely affect Labor's investigation
until IRS decided on June 25, 1976, without prior notice to the
Fund or Labor, to revoke the Fund's tax-exempt status.

IRS' action

EAE AN w4 L o a [P S = S L 23 i ALl d iy

Labor officials, created a "chaotic situation." 1IRS' action also
adversely affected the Fund's cooperation with Government in-
vestigators. Labor officials said they had to spend more time
trying to resolve their coordination and cooperation problems
with IRS and the Fund, than on the investigation.

disrupted Labor's investigation and, according to

IRS DECLINES TO JOIN LABOR AND
JUSTICE IN A JOINT INVESTIGATION

Labor's investigation started in the summer of 1975. It was
headed by the former Administrator of LMSA's Pension and Welfare

Benefit Programs Office. To be successful, the former administrator

considered that the investigation would require unique levels of
coordination among Labor, IRS, and Justice. In addition, ERISA
requires that Labor coordinate its investigative efforts with
Justice and IRS. Labor, therefore, attempted to develop a coordin-
ated Government-wide approach by inviting Justice and IRS to join
in the investigation. Justice agreed to Jjoin the investigation,
and on December 1, 1975, Labor and Justice entered into a memo-
randum of understanding.

Labor and Justice agreed that the primary thrust of the
investigation would be to develop civil remedies available to
Labor that would enable the Government to reform the Fund. Also,
it was agreed that Labor would lead the investigation, and its
investigation would focus primarily on asset management and de-
termining whether the Fund was complying with ERISA's fiduciary
provisions. However, Labor was to pass potential criminal viola-
tions on to Justice.

Justice was to center its efforts on possible criminal viola-
tions of Federal laws including ERISA, but it was to give Labor
the benefit of its knowledge gained through past criminal in-
vestigations and prosecutions.
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At the time Labor began its investigation, IRS also had an
investigation in process at the Fund's headquarters in Chicago.
IRS had been investigating the Fund since about 1968. On Aug-
ust 22, 1975, the former administrator wrote to the Commissioner
of Internal Revenue advising him of Labor's investigation and
inviting IRS to participate in a joint investigation. He said
that a jointly planned and executed investigation should reduce
duplication of effort by the agencies.

IRS, however, declined to participate and advised Labor that
it wished to continue its separate investigation of the Fund.
IRS declined to join Labor's investigation although IRS was re-
viewing basically the same areas as Labor, such as prudence of
loans and whether fiduciary standards of ERISA were followed. 1IRS
did agree to Labor's request in the fall of 1975 to provide Labor
tax information on the Fund's transactions under investigation for
the years 1969 and after.

Fund officials expressed concern about the overlapping and
duplicate investigations by Labor and IRS. Before Labor's onsite
investigation began at the Fund's headquarters, the Fund officials
initiated a meeting in November 1975 with IRS and Labor in an at-
tempt to get the Federal agencies to coordinate the investigation.
At the meeting, Fund officials stated that the then Administrator,
Pension and Welfare Benefit Programs Office, said the Government
had an obligation to "get its act together" to avoid duplication of
reproduction and staff costs. 1IRS officials at the meeting, how-
ever, were opposed to Labor's entrance into the general area of
their investigation, and they told Fund officials that Labor would
not be a part of IRS' audit.

Labor's joint task force concept was designed to ensure that
the broad civil remedies made available for the first time to the
Government by ERISA were effectively used. The former administra-
tor, who handled Labor's early discussions with IRS, told us that
his intention at the earlier meetings with IRS and Justice was to
attempt to establish a one-government-team approach on the in-
vestigation. Thus, the investigation would be viewed as an overall
Government effort and not the individual efforts of the various
agencies, In the former administrator's opinion, this combined
Government approach never got started because of IRS' refusal to
participate in the investigation.

IRS' REVOCATION QF THE FUND'S
TAX-EXEMPT STATUS ADVERSELY
AFFECTED LABOR'S INVESTIGATION

IRS' "go-it-alone"” attitude and unwillingness to join the
investigation did not burden or adversely affect Labor's investi-
gation until June 25, 1976, when IRS decided (without prior notice
to the Fund or Labor) to revoke the Fund's tax-exempt status.
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In a letter to the trustees, IRS' Chicago district director

stated that the qualification was revoked because the Fund was

not operating for the exclusive benefit of plan beneficiaries in

that:

"Payment of benefits were not made in accordance
with the terms of the plan,

"Accrued benefits of participants were forfeited
after retirement.

"Records of participants service were not sufficient
to determine participant benefits under the plan.

"Contributions owing to the Fund by participating

employers were forgiven to the detriment of plan
participants,

"The trust failed to establish [sic] policies and
procedures in Fund operations that would provide
for timely and proper payment of benefits to
qualifying participants,

“The trust computed participant benefits incon-
sistent with plan provisions."

The district director's letter alsc stated that the Fund's

investment policies and practices were imprudent as exemplified
by the following:

"Terms of the loans designed to protect the in-

terest of the beneficiaries in the Fund were not
enforced.

"Trust funds were disbursed without adequate
security.

"Trust funds were invested for a return not com-
mensurate with the prevailing rates.

"Trust funds were invested without requiring rea-
sonable repayment terms.,

“Trust funds were invested against the advice of
professional advisors retained by the trust,

"Trust funds disbursed to individuals known to be
unworthy of trust."

The revocation was effective immediately and retroactive to
February 1965.
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IRS' revocation surprised not only Labor and Justice, but also
Fund officials. According to the Fund's former executive director,
IRS' action had an immediate and devastating effect on the Fund's
financial operations because some of the 16,000 employers withheld
their contributions, others threatened to place the money in escrow
accounts, and those who were constantly delinquent in the their
payments merely had another excuse.

He also said that the six banks which were then handling
several hundred millions of dollars of the Fund's assets raised
serious questions about their own rights to engage in legal invest-
ment activities. This, he said, resulted in a drop in return on
the Fund's investments.

IRS recognized that its revocation had the potential for a
substantial adverse effect on the Fund's estimated 500,000 par-
ticipants and beneficiaries, IRS testified at congressional hear-
ings in August 1980 1/ that, if the provisions of the revocation
had been fully implemented, each of the employees and/or bene-
ficiaries would have been taxed retroactively, on their individual
tax returns, for some of the benefits received.

Neither Labor nor Justice had advance knowledge or warning of
IRS' intention to revoke the Fund's tax qualification. In fact,
in January 1976 IRS told Labor "there is no way the Fund will be
disqualified."” And, again on June 20, 1976, 5 days before IRS'
letter revoking the Fund's tax-exempt status, the Chicago district
director told the former SIS director that a decision on revocation
of the Fund's tax status would not be made until the autumn of 1976.

According to Labor officials, IRS' action created a "chaotic
situation." For example, the officials stated that onsite work
at the Fund's headquarters stopped because Fund officials believed
that "the Federal Government's act wasg not in order," and the Fund
was not dealing with the Government as a whole, but as an assort-
ment of departments. As a result, Fund officials became less
cooperative. Labor officials said that they had to spend more
time trying to resolve their coordination and cooperation problems
with IRS and the Fund, than on the investigation.

Recognizing the severe consequences of its revocation, IRS,
beginning on July 2, 1976, granted the Fund a series of reliefs
from the retroactive effect of the revocation. IRS, however, con-
tinued to meet with Fund officials and tentatively agreed to a
series of actions the trustees had taken, or planned to take, in
managing the Fund's assets and benefit payments.

1/5ee footnote 2, page l.
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Labor officials strongly objected to IRS' approach because
they believed that IRS' acceptance of preliminary or partial re-
forms could bind the entire Government and jeopardize the joint
Labor/Justice investigation and Labor's negotiations with Fund
officials. The former administrator, Pension and Welfare Benefit
Programs Office, in an August 17, 1976, letter to IRS, said that
IRS' proposed action to accept the Fund's commitment to take cer-
tain actions may seriously impede the ultimate success of the joint
Labor/Justice investigation. He also stated that IRS' action could
compromise Labor's ability to obtain more pervasive equitable re-
lief against the Fund and its fiduciaries available to Labor under

ERISA. 1In August 1976, IRS officials agreed to coordinate their
efforts with Labor.

In an August 1980 congressional hearing, 1/ the Assistant Com-
mission for Employee Plans and Exempt Organizations, IRS, testified
that Labor and IRS, in IRS' opinion, cooperated on their investiga-
tions beginning at an early date {September 1975) and that both
agenclies regularly consulted about the progress of their respec-
tive examinations. 1IRS' former Chicago district director admitted
in testimony, however, that a joint audit was discussed, but he
said it was mutually agreed that each agency would make independent
audits because IRS' thrust was toward plan benefits and adminis-
tration and Labor's was toward fiduciary standards compliance. He
also said that IRS' examination concentrated on pre-~-ERISA years
(i.e., 1966 through 1975), while Labor's examination emphasized
post-ERISA years (i.e., beginning with 1975).

Although IRS officials believed Labor and IRS coordinated their
investigations, the former Chicago district director testified that
he did not believe that revoking the Fund's tax-exempt status would
have had any effect on Labor's investigation and dealings with the
Fund. 1In fact, he said until GAO's testimony in August 1980, he

was not aware that his action had caused chaotic conditions in
Labor's investigation.

The former Chicago district director was also asked by Sub-
committee members why he did not tell Labor about the June 25,
1976, revocation. He said that in early 1976 IRS suggested that
Labor amend its 1975 request for tax information so that IRS could
give Labor information on the Fund's activities for plan years
before 1969. Labor agreed, however, it did not request amendment
of the disclosure agreement until after June 1976.

The former Chicago district director stated that the revoca-
tion covered primarily pre~ERISA years (from 1965 through Jan. 31,
1976 ) and Labor's right to IRS' data on the Fund only covered 1969

1/See footnote 2, page 1.
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and subsequent years. Therefore, it was his judgment that he was
precluded from telling Labor of the revocation because of the
restrictions imposed by section 6103 of the Internal Revenue Code
which prohibits IRS from disclosing any information concerning its
investigation of a single taxpayer.

CONCLUSIONS

We believe that IRS' decision not to join the Labor/Justice
investigation destroyed Labor's attempt to have a Government-wide
investigation and set back Labor's investigation. IRS' explanation
that it was pursuing a different course than Labor is not borne
out by the facts. For example, the former Chicago district
director's letter disqualifying the Fund was based, in part, on
alleged imprudent practices by the trustees or fiduciary viola-
tions, the very same area Labor was investigating.

In our view, the former Chicago district director's decision,
although on legally supportable grounds, was taken from a technical
standpoint. The former district director admitted during the
testimony--and as documented by our review--that IRS had discussed
the revocation with Labor and had provided Labor with information
IRS had developed on the Fund's activities before 1969. 1IRS also
stated that Labor had agreed to submit a request for access to
information before 1969. Yet, because of a technicality (the lack
of a formal request) the former district director did not tell
Labor about his intent to revoke the Fund's tax-exempt status.

AGENCY COMMENTS

By letter dated November 24, 1981, IRS commented on our draft
report. {(See app. XV.)

IRS stated that, as its officials indicated in testimony be-
fore the Senate Permanent Subcommittee on Investigations on Novem-
ber 2, 1981, 1/ IRS' examination of the Fund was the first major
examination of a multiemployer plan after the enactment of ERISA,
IRS said that ERISA is a law of great complexity, and at the time
of the revocation of the exempt status of the Fund, the dual jur-
isdiction provisions of titles I and II of the act presented sub-
stantial coordination problems. Further, IRS said there was
limited experience under ERISA when functional responsibility for
the examination of the Fund was taken over by the Employees Plans
and Exempt Organizations Division of the Chicago district office
in 1975.

l/Hearings on the "Government's Ability to Combat Labor Racketeer-
ing," Permanent Subcommittee on Investigations, Senate Committee
on Governmental Affairs, 97th Cong., lst sess., Oct. 28, 29, and
Nov. 2, 1981.
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IRS stated, however, that these problems have been addressed
by Reorganization Plan No. 4 of 1978 and administrative actions
taken by IRS and Labor. Accordingly, IRS concluded that some
actions taken by them at that time, such as disgualifying the Fund

without prior notice to Labor, would not be repeated now or in the
future.

We agree with IRS' comments that its coordination problems
with Labor would probably not be repeated provided Reorganization
Plan No. 4 is properly implemented by both agencies. As discussed
in chapter 8, IRS' and Labor's coordination efforts in the secongd
investigation of the Fund have apparently improved.
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CHAPTER 3

LABCR'S INVESTIGATION NARROWLY FOCUSED

ON REAL ESTATE LOANS AND IGNORED OTHER

AREAS OF ALLEGED ABUSES

Labor's investigation disclosed many alleged significant
problems in the former trustees' management of the Fund's opera-
tions. However, Labor narrowly focused on the Fund's real estate
mortgages and collateral loans because of the significant dollar
amounts involved and Labor's primary goal of protecting and pre-
serving the Fund's assets. Labor's approach ignored other areas
of alleged abuse and mismanagement of the Fund's operations by the
former trustees and left unresolved questions of potential civil
and criminal violations and alleged mismanagement raised by its
investigators.

Labor's limited investigation was also incomplete. Labor
targeted 82 of the Fund's 500 mortgage and collateral loans for
investigation. Labor's investigators found apparent significant
fiduciary vioclations and imprudent practices by the former trustees
on many of the 82 loans. Labor terminated its investigation of the
asset management procedures at the Fund even though its investiga-
tors had not obtained the records or completed investigations on
all of the 82 targeted locans. This may have precluded Labor from
obtaining valuable information for its investigation on potential
civil or criminal violations.

LABOR USED VOLUNTARY APPROACH
RATHER THAN SUBPOENA POWERS

In January 1976, Labor began its investigation at the Fund's
headquarters in Chicago. Rather than using the administrative
subpoena powers under ERISA, Labor officials accepted the trustees'
offer to voluntarily cooperate by making the Fund's records and
books available for review and its personnel available for inter-
views. Labor agreed to this approach, because, according to the
former administrator, the Pension and Welfare Benefit Programs
Office, the investigation could be conducted more efficiently and
expeditiously and it gave Labor immediate access to the Fund's
records.

Under this approach, however, the Fund's records were not
authenticated or obtained under oath, and as indicated below,
despite the offer of voluntary cooperation, the Fund did not give
Labor all of the records it requested. Labor later had to issue
a subpoena to authenticate and update the information.
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LABOR'S INVESTIGATION DISCLOSED
MANY PROBLEM AREAS

Labor's initial analysis of the Fund's books and records dis-
closed many problem areas and patterns of apparent abuse by the
trustees. These included numerous indications of apparent loan and
investment practices that constituted fiduciary breaches under
ERISA, such as locans made to companies on the verge of bankruptcy,
additional loans made to borrowers who had histories of delinquency,
loans to borrowers to pay interest on cutstanding loans that the

Fund recorded as interest income, and lack of controls over rental
income.

Labor's initial analysis also disclosed other problem areas
or patterns of apparent abuse, including {1) failure to properly
manage real estate and non-real-estate-related investments, (2)
guestions on the Fund's liquidity position, (3} questions on the
reasonableness of administrative expenses, (4) failure to properly
manage fees the Fund charged borrowers for loans, (5) questions on
the propriety of payments made to the former trustees for allow-
ances and expense claims--some of which could involve potential
criminal violations, (6) questions on the reasonableness of pay-
ments to firms providing services to the Fund, and (7) allegations

of improprieties regarding payments of pension benefits and deter-
minations of eligibility.

In a September 1976 report, SIS' chief auditor indicated that,
based on the patterns of alleged abuse disclosed by the preliminary
analysis, full-scale audits were justified in most of the above-
mentioned areas. Labor officials, however, focused their investiga-
tive efforts on the Fund's asset management, specifically on the
portfolic of real estate mortgages and collateral loans. Labor
made no significant analysis, nor 4id it complete its review of,
or pursue, other potential areas of abuse.

LABOR FQUND MANY APPARENT IMPRUDENT PRACTICES

At the beginning of Labor's onsite investigation in 1976,
the Fund's assets totaled about $1.4 billion. Of this amount,
about $902 million was in real estate mortgages and collateral
loans, as shown in the schedule on the next page.
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{millions)
Current assets:
Cash $144
Other current assets 118
Total (current assets) $ 262

Investments:

Stocks and bonds 145
Real estate mortgages and
collateral loans 902
Real estate investments 165
Other investments 13
Total {investments) 1,225

Less: provision for re-
evaluation of

invested assets _ 118
Net investments 1,107
Fixed assets 2
Total assets $1,371

SOURCE: Department of Labor records.

Labor's analysis showed that the $902 million in real estate
mortgages and collateral lcans consisted of 500 loans made to
300 borrowers. Labor targeted 82 of the loans valued at $518 mil-
lion for review. 1ts analysis showed that, of these 82 loans,
amounts totaling $425 million were made to seven entities or per-
sons as follows:

Individual or entity Amount of loans
(millions)
Mr. Allen Glick $146
Mr. Alvin I. and
Mrs. Deborah Malnik 33
Mr. Morris Shenker 26
Aladdin Hotel Corporation 38
Penasquitos, Inc. 89
La Costa Land Company 43
Hyatt Group 50
$425

SOURCE: Department of Labor records.
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Labor's review identified many apparent imprudent practices
in the former trustees' management in many of the 82 targeted
loans, including the loans to the above-mentioned entities or
persons as well as apparent violations of ERISA's fiduciary re-
quirements. Labor found that, on a number of the loans, the for-
mer trustees had failed to follow virtually any of the basic pro-
cedures that would be followed by a prudent lender.

According to Labor, the former trustees failed to obtain
adequate financial or other pertinent information when granting
loans or restructuring or modifying them and failed to obtain
adequate collateral. Once loans were granted, the former trustees
failed to monitor them and take appropriate action to assert or
exercise rights—--legal, contractual, or equitable--available to
the Fund under the terms of the loans.

One case, for example, involved a $2.2 million loan made in
January 1975 to Alvin and Deborah Malnik which was secured by real
property in Philadelphia, Pennsylvania. According to Labor, at
the time the loan was made, the Fund trustees had failed to obtain
(1) an independent and reliable appraisal of the value of the se-
curity and (2) sufficient reliable information regarding the fi-
nancial condition of the borrowers, and prospective guarantors of
the loan, to enable them to reach a prudent decision regarding the
making of the loan. After disbursing the loan, the trustees failed

to enforce the Fund's right to an assignment of rents from the prop-

erty, and they agreed to modify the borrowers' loan obligation by
deferring payment of delinquent interest.

LABOR DID NOT COMPLETE
INVESTIGATION OF TARGETED LOANS

Labor did not complete its investigation on the 82 targeted
loans. As a result, it lost an opportunity to obtain valuable

information for its investigation on potential civil or criminal
violations.

In late 1976--after Labor had been onsite at the Fund for
almost a year and obtained records showing many apparent imprudent
practices and apparent fiduciary violations on many of the 82
loans—--the former SIS director formulated a plan for extensive
investigation of third parties connected with the targeted loans
(i.e., parties who were not principals to loan transactions).

The former director planned to make investigations of about 75 to
100 third parties in early 1977. Third parties to be investigated
included the borrowers' affiliates and/or associates and lenders
that previously had refused to make lcans to these borrowers.
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The former director's plan involved issuing investigative
subpoenas to obtain documents from borrowers and related third
parties and taking investigative depositions of Fund trustees,
Fund employees, and key third parties related to the targeted
locans. The former director said the objective of the third-party
investigations was to "close the circle"” of the overall investi-
gation of loan transactions. That is, to find out as much as
possible about a loan transaction before any litigative action
and to determine whether the former trustees tried to f£ind out
if borrowers used loans for the purpose intended.

In addition, the Secretary of Labor and other officials
emphasized the planned third-party investigations in July 1977
hearings before the Senate Permanent Subcommittee on Investiga-
tions. 1/ The Secretary and other officials stated that Labor's
investigation was shifting from a review of Fund records to a
search for evidence in the possession of third parties, including
obtaining depositions from third parties.

However, some of the third-party investigations planned by
the former SIS director for early 1977 were not made because, at
that time, Labor shifted to a civil litigative strategy--i.e.,
analyzing documents and assembling evidence available to deter-
mine the potential for a civil suit.

We gathered the following information on subpoenas issued as
of mid-1979 from the records and files of SIS and the Office of
the Solicitor.

--The former SIS director prepared a list of about 80 third
parties to be deposed and subpoenaed to produce records on
19 of the targeted loans.

~--83IS' and the Office of the Solicitor's records showed that
only 14 of these third parties were actually deposed and
subpoenaed (many in September and October 1977). 1In addi-

tion, a few third parties on the former director's list had

voluntarily agreed to be interviewed in 1979, after Labor
filed its civil suit.

The records also showed that Labor issued a total of 80 sub-
poenas--including the 14 above--for testimony or records. Most
subpoenas were issued in the last half of 1977 and most related
to only two loans (a $3.15 million loan to the Alsa Land Develop-
ment Corporation and a $18 million loan to the Morefield Enter-
prises Limited Partnership).

1l/5ee footnote 1, page 8.
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Some of the 19 loans on which the former SIS director in-
tended to make third-party investigations eventually became part
of Labor's civil suit in February 1978. The former SIS acting
director told us that Labor had not requested any subpoenas on
these loans since the suit was filed. Labor's records also show
that about 119 third parties had voluntarily agreed to interviews
by Labor officials and that most of these third-party interviews
related to five loans on the former director's April 1977 list.

_ Former SIS officials, including the former director and deputy

director, testified in August and September 1980 congressional hear-
ings 1/ that third-party investigations were the core of SIS' in-
vestigation and that Labor's failure to pursue the 1nvestlgat10ns
gutted SIS' efforts. They stated that this had the effect of in-
sulating borrowers from an examination of both civil and criminal
implications of their conduct., It removed, they testified, SIS’
ability to detect and eliminate organized crime influence on the
operations of the Fund and its assets.

One former SIS official also stated that, most importantly,
the effect of SIS' not making the third-party investigations was
that it lost the broad scope of an administrative investigation
of the Fund's loan transactions. He said that an administrative
investigation has the broad scope similar to a grand jury probe,
whereas discovery in a lawsuit is limited to the allegations of
the complaint. According to the former SIS director, the third-
party investigations were postponed by officials in the Office
of the Solicitor and the Pension and Welfare Benefit Programs
Office.

Labor's Solicitor, in the same congressional hearings, ac-
knowledged that the third-party investigations requested by the
former SIS director were not made and that these investigations
were pursued through the civil discovery process rather than the
investigative or administrative route. The Solicitor explained
that the third-party situation was a fundamental policy disagree-
ment between SIS and the Office of the Solicitor. SIS did not
want Labor to proceed with immediate plans for litigation, but
wanted to be given 2 or 3 years to complete a broad-scale inves-
tigation and to complete the third-party investigations. It was
the Solicitor's--and Secretary of Labor's--decision that Labor did
not have that much time available for the investigation.

LABOR DID NOT OBTAIN ALL
FUND RECORDS NEEDED

After Labor shifted to a litigative strategy in early 1977,
it terminated that portion of its onsite investigation focusing

1/See footnote 2, page 1.
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on the Fund's management of real estate assets and reviews of the
Pund's records and documents. This termination was publicly
announced by the Secretary of Labor in March 1977. Labor's in-
vestigators left the Fund's headquarters in May 1977. At that
time, however, Labor had not obtained from the Fund all of the
documents on 17 of the 82 targeted loans. Alsc, the trustees
refused to provide documents on 6 of the 17 loans.

After Labor's investigators left the site, Labor officials
regquested various documents on the Fund's loan transactions and
other activities. For example, in the autumn of 1977, Labor re-
quested records on 39 different loans. However, the trustees
refused to provide Labor with any more documents or records. They
cited as their reasons public statements by the Secretary of Labor
and other Labor officials that the investigation of records had
been terminated and that Labor supposedly was shifting to a search
for evidence from third parties. In March 1978, the trustees for-
mally notified Labor that they were terminating their voluntary
cooperation. As a result, Labor had to gain access tc documents
on some of the 82 targeted loans during the discovery phase of its
civil suit, 1/ which it filed on February 1, 1978, against former
trustees and Fund officials.

Labor's civil suit

During its investigation, Labor determined that 12 of the 82
targeted loans or groups of loans would support immediate litiga-
tion. On February 1, 1978, Labor filed the civil suit in the U.S.
district court for the Northern District of Illinois, Eastern
Division, against 17 former Fund trustees and 2 officials 2/ to
recover losses resulting from their alleged mismanagement and
breaches of their fiduciary duties. The suit involves 12 real
estate and collateral loans and 3 other financial transactions to
individuals. Labor said there were numerous delays during the
first 2 years of the litigation due to (1) discovery disputes
among Labor, the defendants, and the Fund, and (2) the fact that
the case was assigned and reassigned to four different judges.

1/See footnote 1, page 1ll.

g/The suit listed 17 former trustees: Frank E. Fitzsimmons,
Roy L. Williams, Robert Holmes, Donald Peters, Joseph W. Morgan,
Frank H. Ranney, Walter W. Teague, Jackie Presser, Albert D.
Matheson, Thomas J. Duffey, John F. Spickerman, Sr., Herman A.
Lueking, Jack A. Sheetz, William J. Kennedy, Bernard S. Goldfarb,
Andrew G. Massa, and William Presser. The two former officials
are Alvin Baron and Daniel Shannon; however, Mr. Shannon was
later dropped from the complaint. Also, Mr. Frank Fitzsimmons
died in May 1981, and Mr. William Presser died in July 1981.
Labor is considering substituting their estates in the lawsuit.
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Labor said the case has now been assigned permanently to

a U.S. district judge, and on April 21, 1981, Labor filed a mo-
tion to (1) amend the complaint to add 9 additional transactions

to the previous 15 examples of alleged imprudence by the defendants
and (2) allow Labor access to the Fund's records on the 9 addi-
tional transactions through discovery. The 24 transactions con-
sisted of 19 real estate mortgage and collateral loans, 1 loan
commitment, and 4 other financial transactions with individuals. 1/
Labor's amended suit cited loans made by the former trustees to

the seven persons or entities listed on page 24 as alleged im-
prudent transactions.

In addition to requesting to add nine more alleged imprudent
loan transactions to the original complaint, Labor's April 1981
motion would have (1) added the Fund as a defendant to the suit
and (2) clarified that the case seeks injunctive relief in the
form of modified investment procedures for the Fund, in addition
to monetary recovery from the defendants.

On October 7, 1981, the court issued an order granting and
denying, in part, the provisions of Labor's April 1981 motion. The
court (1) permitted Labor to specify the nine additional loan
transactions in the complaint and (2) authorized Labor's request
to specify the injunctive and equitable relief it sought. The

court, however, rejected Labor's proposal to include the Fund as
a defendant to the suit.

In addition, the court severed the nine additional trans-—
actions from the complaint and ordered a separate trial for these
transactions. It also stayed discovery on the nine transactions
pending completion of the trial on the 15 transactions in the
original complaint. Also, while approving Labor's access to the
Fund's microfilmed documents on the nine additional transactions
and certain other transactions, the court indicated Labor could
not introduce into evidence or otherwise rely upon these additional
documenting materials during the trial on the original complaint,

Labor, because it believes certain aspects of the court's
order are based upon misimpressions of fact, submitted a motion
on October 22, 1981, requesting the court to reconsider, clarify,

and amend its October 7 order. As of December 1, 1981, the court
had not ruled on Labor's motion.

CONCLUSIONS

Labor said it focused on the Fund's real estate loans because
of the significant dollar value of these assets and because its

1/See appendix XI for a detailed description of the alleged im-
prudent transactions cited in Labor's civil suit of February 1978,
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primary objective was to protect and preserve the Fund's assets.
In Labor's opinion, this single purpose may have been justified;
however, in our view, this approach ignored other alleged areas
of abuse and mismanagement of the Fund's operations by the trustees,
As a result, Labor left unresolved questions of potential civil
and criminal violations and alleged mismanagement raised by its

SIS investigators.

Also, in our view, the Office of the Solicitor's refusal to
allow SIS to complete the third-party investigations as planned
by the former SIS director resulted in an inadequate and incom-
plete investigation. The Solicitor claimed that, first, Labor had
to prepare for litigation to safequard the Fund's assets, if nego-
tiations stalemated, and secondly, the trustees, who had so flag-
rantly violated their fiduciary responsibilities, had to be held
accountable in a court of law. She acknowledged, however, that
SIS had to give up third-party investigations to prepare for the
litigation, and that in September 1977, when they resumed third-
party investigations, the decision was made to file suit which
closed off the administrative subpoena process,

We believe, therefore, that Labor lost an opportunity during
its investigation when it failed to complete the third-party
investigations. This may have precluded Labor from obtaining
valuable information for its investigation on potential civil or

criminal violations.

In cur opinion, the fact that Labor had to resume an onsite
investigation at the Fund's headquarters is persuasive evidence
of the inadequacies and shortcomings in Labor's original investi-
gation. Moreover, Labor appears again not to be investigating
all alleged abuses by the former trustees. (See ch. 8.)

30



CHAPTER 4

LABOR'S INVESTIGATICN HAMPERED BY

POOR MANAGEMENT, INEFFECTIVE INTERNAL

COORDINATION, AND STAFFING PROBLEMS

SIS was responsible for performing Labor's investigation of
the Fund since its beginning in January 1976 until May 1980. Labor
told the Office of Management and Budget and the Congress that for
SIS to conduct the investigation of the Fund's pension and health
and welfare funds in an adequate and timely manner, a staff of 45
professional and investigative support positions were required.

In August 1976, SIS was authorized the 45 positions requested.
Labor, however, reduced the SIS allocation for 1979 from 45 to 36
positions and then to 34 for 1980.

Moreover, SIS had problems in hiring professional staff, and
many positions were unfilled throughout the investigation. 1In
fact, SIS never filled all 45 authorized positions; its maximum
staff was 28.

SIS' professional staff, for the most part, appeared ex-
perienced, but Labor provided the staff little formal training
on areas pertinent to the investigation. Also, SIS had significant
problems in the management of the investigation, particularly in
its coordination with the Office of the Solicitor. These problems
were also highlighted in the Kotch-Crino report and, as a result,
Labor abolished SIS in May 1980.

THE CONGRESS APPROVED ALL STAFF POSITIONS
REQUESTED FOR SIS--BUT SIS NEVER FILLED
ALL POSITIONS

Labor established SIS in January 1976, to plan, develop, and
conduct highly complex and sensitive investigations of the opera-
tions of selected pension plans suspected of violating ERISA. Its
professional staff included auditors and investigators augmented
by attorneys assigned to the Office of the Solicitor. Labor's
original concept was to have the lawyers work directly with SIS
during the investigation and form an inteqgrated team which coculd
conduct the investigation while at the same time plan and be
responsible for handling any potential litigation.

The table on the next page shows, for fiscal years 1976-80,
the permanent staff requested by SIS, along with the levels ap-
proved by the Congress and allocated to SIS by Labor, and the
unfilled positions at the end of each fiscal year and on May 5,
1980, when SIS was abolished.
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SIS Number of

staff unfilled

Fiscal Requested  Approved Approved by Al located onboard positions

year by SIS by Labor the Congress by Labor at yearend at yearend
1976 20 20 20 20 13 7
July to

Sept..

1976

{note a) 20 20 20 20 20
1977 45 45 45 45 25 20
1978 45 45 45 45 22 23
1979 45 45 45 36 24 12
1980 35 35 35 34 20 b/14

SOURCE: Department of Labor.
a/Fiscal year transition quarter.

b/PRositions on May 5, 1980, when SIS was abolished,

As the table shows, Labor in 1977 requested that SIS be in-
creased to 45 positions. In February 1977, at the House hearings
on Labor's fiscal year 1977 supplemental appropriation request, 1/
Labor officials testified that SIS had been investigating the
Fund for over a year and that the 25 added staff positions were
needed to analyze the tremendous amount of data gathered during
the investigation. Labor officials stated that, if the Congress
gave SIS the 25 positions, Labor could complete the investigation
in 2 years; otherwise, it would take SIS twice as long (or 4 years)
to complete its investigation.

The Congress gave SIS the 25 additional staff positions.
However, 3 years later when SIS was abolished, Labor had neither
finished the investigation nor filled all of the positions.

For fiscal years 1978-79, the Congress approved the 45 posi-
tions Labor requested for SIS. Labor testified in February 1978,
at the House hearings for the fiscal year 1979 appropriations, 2/

1l/Hearing on Supplemental Appropriations for fiscal year 1977
before the Subcommittee on the Departments of Labor and Health,
Education, and Welfare, House Committee on Appropriations,
95th Cong., 1lst sess., page 640 (Feb. 18, 1977).

2/Hearings on Departments of Labor and Health, Education, and
Welfare Appropriations for 1979 before the Subcommittee on
the Departments of Labor and Health, Education, and Welfare,
House Committee on Appropriations, 95th Cong., 2nd sess.,
page 477 (Feb. 9, 1978).
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that SIS would remain at 45 positions. 1In fact, during the year,
Labor reduced SIS to 36 positions and reassigned the 9 positions
to another office.

At the fiscal year 1980 House appropriation hearings in
February 1979, 1/ a Labor official testified that:

"In numbers of positions that are assigned, there
are 36. We do not contemplate either decreasing
it or increasing it for the 1980 year."

However, in fiscal year 1980, Labor reduced SIS from 36 to 34
positions.

SIS also had problems in hiring professional staff, and many
positions were unfilled throughout the investigation. As the table
on page 32 shows, SIS, in fact, never filled all 45 authorized
positions, Its maximum permanent staff was 28 during the quarters
ending March and June 1977.

SIS officials, who were the selecting officials, said that
the positions were unfilled because (1) qualified people were dif-
ficult to find, (2) SIS set too high a standard, and (3) problems
inherent in the Civil Service Commission hiring system prevented
SIS from hiring people outside the system who wanted to join the
team. Also, they said that the former SIS director was too busy
to interview applicants. However, LMSA personnel and placement
officials said that the delays in recruiting and filling the
vacancies occurred because the SIS selection officials procras-
tinated and were unable to make decisions in selecting candidates.

PROBLEMS IN TRAINING SIS
PROFESSIONAL STAFF

The SIS staff whose personnel records we reviewed appeared ex-
perienced, Most were college graduates with degrees in such fields
as accounting and business administration. Many were previously
employed at other coffices within Labor, other Federal agencies, or

in private industry, and their work experience appeared appropriate
for their investigative responsibilities.

However, Labor provided little formal training to the SIS
personnel during the onsite investigation in 1976 and 1977. For
example, upon examining the personnel records of 16 selected SIS

1l/Hearings on Departments of Labor and Health, Education, and
Welfare Appropriations for 1980 before the Subcommittee on
the Departments of Labor and Health, Education, and Welfare,
House Committee on Appropriations, 96th Cong., lst sess.,
page 569 (Feb. 21, 1979).
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staff members, we found that none of the SIS personnel had been
given formal classroom training pertinent to the enforcement of
ERISA's provisions. More importantly, none of them had been
given training to obtain knowledge of, or how to detect and
identify, fiduciary violations of ERISA even though this was the
main thrust of Labor's investigation.

We had reported on a similar situation whereby Labor provided
little formal classroom training to its enforcement staffs in a
prior report on Labor's enforcement of ERISA. 1/ 1In response to
our report, the Secretary of Labor stated that during 1978, Labor
had implemented a comprehensive training program for staff and
since the greatest program emphasis was to obtain compliance with
ERISA's fiduciary provisions, the first set of courses concerned
basic fiduciary training which was provided to all professional
staff; this was followed by advanced fiduciary training to field
staff; and finally, a course for the field staff on investigation
skills which covers auditing, investigation planning, and other
investigative functions,

The Acting Director of SIS told us that the SIS personnel on
board in 1978 attended a l-week course of basic fiduciary train-
ing. He acknowledged, however, that SIS staff members had re-
ceived little training while on the staff. He said since the in-
vestigation was so important he believed that, by hiring experi-
enced persons, training could be delayed for awhile.

SOME SIS STAFF MEMBERS DISSATISFIED WITH
MANAGEMENT OF THE INVESTIGATION

In an effort to obtain a cross section of the SIS staff mem-
bers' views on how well Labor managed the investigation, we inter-
viewed nine professional staff members in SIS. The nine represented
about one-third of the staff at the time of our review and included
six permanent staff (three investigators, two auditors, and one
lawyer) and three other Labor employees detailed to work on the
initial phase of the investigation in early 1975 and 1976. The
permanent staff had been working on the investigation since 1976,
and all those interviewed had performed work at the Fund's head-
quarters in Chicago.

Some of the staff interviewed expressed dissatisfaction with
and criticism of SIS' and the Office of the Solicitor's handling
of the investigation. Some of the specific comments by the staff
interviewed on the areas ¢of dissatisfaction follow.

1/See "Laws Protecting Union Members and Their Pension and Welfare
Benefits Should Be Better Enforced” (HRD-78-154, Sept. 28, 1978).
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--Most staff members said that they had received no guide-
lines or audit programs, or only received a little guid-
ance, on how to conduct the investigation.

--Most staff members said that no training was provided or
the training provided was too little or insufficient.

--Four staff members stated that the supervision provided by
SIS officials was deficient.

--Some staff members had negative opinions on the communica-
tion between SIS and the Office of the Solicitor. Comments
included "there was a lack of communication and overall
knowledge within SIS"; "the Solicitor's Office left SIS in
the dark"”; and "coordination between SIS and the Solicitor's
Office was not smooth."

—--Two staff members said their SIS supervisors had placed
restrictions on their performance during the investigation.
For example, they could not talk to Fund employees, and if
they needed to, they had to obtain advance approval from
the SIS supervisors.

--0Only three staff members said that they had contact with
IRS or Justice, and two of the three said coordination was
satisfactory.

—--Three of the staff members had no contacts with the Fund.
However, of the four that did, only one stated he had no
problems. The three others said they encountered some
hostility from Fund employees. One believed that the Fund
had purged the files Labor was examining.

The overall picture drawn from the interviews indicated that
morale problems and dissension existed within SIS. For instance,
SIS members complained that auditors supervised investigators, and
an auditor was made chief investigator. They also stated that the
skills of auditors and investigators were different and their ef-
forts were not adequately coordinated, which resulted in duplica-
tion of effort.

In addition, the interviews indicated problems between SIS
and the Office of the Solicitor. Two SIS members complained that
the investigation of the Fund was actually managed by attorneys
in the Office of the Solicitor who did not know how to manage an
investigation. Another complained that the attorneys would not
approve an investigation into many of the Fund's questionable
transactions which SIS brought to the Office of the Solicitor’'s
attention.
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LABOR'S KOTCH-CRINO REPORT
CONFIRMS MANAGEMENT PROBLEMS

Similar coordination and management problems in Labor's in-
vestigation were noted in Labor's Kotch-Crino report of May 11,

1979.

This report entitled "Special Investigations Staff Review" was
prepared for the Deputy Assistant Secretary for LMSA by two LMSA
field office staff members., The Deputy Assistant Secretary had
been requested 1/ by the Under Secretary of Labor--who the Secretary
of Labor had designated to monitor Labor's investigation--to have
a management review made of SIS' handling of the investigation.

The review was made from February to April 1979 and covered the
following areas: (1) the status and future plans for the inves-
tigation; (2) SIS' cooperation with the Office of the Solicitor,
particularly SIS' responsiveness and work product gquality; (3) SIS'
coordination with Justice:; and (4) the status of SIS, in terms of
supervision, administration, morale, and overall effectiveness,

The Kotch-Crino report, supplemented by summaries of inter-
views the two LMSA staffers had with SIS' and the Office of the
Solicitor personnel and other documents, was highly critical of
Labor's investigation of the Fund. As described by the Subcom-
mittee's chief counsel in congressional testimony in September
1980, 2/ among the significant points and findings developed in
the report are the following.

--S1IS was directed to conduct an investigation of the Fund
and handle the litigation resulting from the investigation.
This objective was never totally achieved. SIS' mandate
was narrowed early in its history; it did not litigate any
cases, nor did it ever even apprcach the litigation stage.

-~As for investigations, Labor's Office of the Solicitor
preempted SIS' jurisdiction, taking away its independence
and making it a support operation of the Office of the
Solicitor.

--From the investigation's beginning, Labor's hierarchy
eroded and took away SIS' authority and responsibility.

~-~The Office of the Solicitor wanted SIS under its control,
and this objective was achieved early in the investigation.

1/At the time of the request, the Deputy Assistant Secretary for
LMSA was then Labor's Acting Inspector General.

2/8ee footnote 2, page 1.

36



However, once control was obtained, the Office of the
Solicitor took little or no interest in SIS.

--The Office of the Solicitor gave SIS no constructive
guidance or management. SIS was viewed as the Solicitor's
investigative support arm. Beyond that, SIS had very
little to do.

-~-What SIS did was very demeaning to SIS professional staff,
which complained, for example, of having to do substantial
clerical work, such as filing and photocopying.

-~-As a result, SIS' personnel morale declined, and disagree-
ments, suspicion, and hostility between SIS and the Office
of the Solicitor increased.

--Labor failed to devote needed resources to SIS' efforts.
Senior Labor officials were occupied with other matters and
failed to give sufficient attention to SIS and the in-
vestigation of the Fund.

--Early in the investigation, the scope of SIS' inquiry was
severely limited and many areas of abuse detected in 1976
were not pursued; no new areas, outside of Labor's litiga-
tion, were planned, initiated, or permitted. The Office
of the Solicitor dictated this investigative policy.

~~Labor failed to pursue culpable third parties in the in-
vestigation and because of the civil lawsuit it was
decided to forgo third-party investigations.

--Because persons associated with the Fund were not properly
investigated timely, the opportunities to investigate po-
tential civil and possibly criminal violations were ap-
parently lost.

--The Office of the Solicitor viewed itself as a lawyer in
a lawyer-client relationship with SIS. It did not wish to
get involved in a hard-fought investigation, litigation,
nor was it willing to have a cooperative relationship with
its investigator and client, i.e., SIS.

--The Office of the Solicitor did not devote enough time and
resources to Labor's investigation of the Fund.

The report concluded that:
"SIS is seriously hampered by a lack of leadership
and supervision, by mismanagement, and by poor

administration. Serious morale problems and per-
sonality conflicts exist, Although personnel are
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generally competent, notable staff weaknesses
and training deficiencies exist. There is no
evidence of a cohesive management team in terms
of cooperation, respect or operational ability.
Future SIS effectiveness is doubtful."

According to the report, SIS and the Office of the Solicitor
generally agreed that SIS' acting director from 1977 until the time
of the report was not doing a capable job, and virtually every SIS
employee interviewed by Kotch and Crino believed the acting direc-

tor was an ineffective, incompetent manager and administrator. Yet,

the report points out, Labor never replaced him or appcointed a per-
manent SIS director.,

The report recommended, among other actions, that SIS be
abolished and a new Special Litigation Staff be formed in the Of-
fice of the Solicitor to support Labor's litigation against the
former Fund trustees,

LABOR'S ACTION ON THE KOTCH-CRINO REPORT 1/

According to the Subcommittee General Counsel's testmony in
congressional hearings in September 1980, 2/ the Deputy Assistant
Secretary of LMSA, shortly after the report was completed, took
the original copy and attachments to the Under Secretary and dis-
cussed it with the Under Secretary, Labor's Solicitor, and another
LMSA official. Later, the Under Secretary discussed the report
with the Secretary of Labor.

Apparently the Deputy Assistant Secretary kept the original
copy and attachments until the autumn of 1979, then he gave them
to the Assistant Secretary for IMSA., In March 1980, the Assistant
Secretary returned the original and attachments to the Deputy
Assistant Secretary, and the Deputy Assistant Secretary destroyed
the original report and attachments because he believed the docu-
ments had served their usefulness.

About the same time in 1980, we asked the Deputy Assistant
Secretary about the Kotch-Crino report and were told that the re-
port did not exist. Later in 1980, the Senate Permanent Subcom-
mittee on Investigations' staff also requested a copy of the
report from Labor. The Deputy Assistant Secretary and other

1l/As indicated previously (see p. 13), we were not aware of the
Kotch~-Crino report until the day, August 25, 1980, we testified
before the Senate Permanent Subcommittee on Investigations.
Therefore, comments on Labor's action are, for the most part,
from the Subcommittee's hearings and records.

2/See footnote 2, page 1.
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Labor officials in SIS and the Office of the Solicitor also
stated to the Subcommittee that the report had been destroyed.

Finally, after the Subcommittee served a subpoena on an
attorney in the Office of the Solicitor, Labor produced a copy of
the report and attachments. Apparently, one of the LMSA area of-
ficials who prepared the report had kept a copy for his personal
files. The Subcommittee's investigation also indicated that the
Deputy Assistant Secretary had destroyed or disposed of the report
apparently per instructions of top-level Labor officials.

The Secretary of Labor and other officials, in September 1980
congressional hearings, 1/ disputed the Subcommittee's contention
that the report had been destroyed deliberately or that instruc-
tions were given to Labor employees to have it destroyed. Accord-
ing to the Secretary, the two LMSA field staff members were as-
signed to conduct a confidential management review of SIS ang
interview SIS and other employees to identify management problems
and recommend solutions. They did their job well and prepared a
thorough report, according to the Secretary, and the report con-
firmed many of the suspected problems at SIS. The Secretary said
he was briefed on the review and decided that the substance of the
recommendations on SIS should be adopted.

The Secretary said that the review included information
divulged by employees in confidence, including both frank comments
and petty and malicious allegations made by some employees about
others. He said labor officials believed that the allegations were
largely incredible or irrelevant, except as a reflection of the
personnel problems within SIS. The Secretary said that to minimize
the dissemination of this information within Labor, only a limited
number of copies of the report were made and after its purpose had
been served and recommendations had been carried out, the cofficial
coordinating the review discarded his copies. However, according
to the Secretary, there was no highly dramatic or willful destruc-
tion of documents.

During the September 1980 hearings, 1/ the Subcommittee men-
bers, however, disagreed with the Secretary's statements and be-
lieved the reports were in fact destroyed by Labor officials with-
out proper authority. The Subcommittee cited an opinion dated
September 12, 1980, by the Acting Archivist of the United States,
who stated that LMSA had no authority to destroy a report, such

as the Kotch-Crino report, nor had they or Labor submitted a request

for such authority.

The Subcommittee members also disagreed with Labor's charac-
terization of the report and believe the report and attachments
contain serious allegations of potential violations of law and

1/See footnote 2, page 1.
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employee misconduct. They include allegations of employees' sexual
misconduct and obstruction of justice and that some employees in-
volved in SIS' investigations associated with organized crime
figures. According to the Subcommittee, this information was never
referred to the appropriate agencies for further investigation.

The Subcommittee, therefore, referred the allegations to Justice

to determine whether they merit further investigation of any

civil or criminal misconduct. A Justice official told us that the
allegations merit further investigations and, as of December 1981,
its investigation was still in process.

SIS abolished

According to the Secretary of Labor, Labor adopted the sub-
stance of the Kotch-Crino report by disbanding SIS on May 5, 1980,
and transferring most of the personnel to the Special Litigation
Staff 1/ in the Office of the Solicitor. This staff was established
to litigate Labor's civil suits against the former trustees and
Fund officials. These former SIS personnel, except for two in-
dividuals, will not be performing any new investigative work at
the Fund. The remainder were transferred to other LMSA offices.
In April 1980, Labor established a special unit, at its Chicago
office, to perform future investigative work at the Fund. (See
ch. 8.)

SIS' data indicated its estimated costs, for the investigation
from 1976 to May 1980, at about $4.4 million., In addition, the
Special Litigation Staff, the LMSA Chicago office staff, and the
Office of the Sclicitor have incurred estimated costs of about
$3.4 million for total costs of about $8 million for the investiga-
tion as of December 31, 1981. 2/

CONCLUSIONS

The Congress approved all of the staff positions that Labor
stated SIS needed to perform the investigations of the Fund in
an adequate and timely manner. However, SIS failed to fill all
of the positions, and Labor later reduced SIS staff., Labor of-
ficials told us that SIS could not investigate the patterns of
alleged abuse and mismanagement its investigators found-~-other than

real estate mortgage and collateral loans~-because of staffing short-

gages, If SIS had filled the 45 authorized permanent positions,
we believe that it would have been able to review some of the un-
resolved areas and complete more third-party investigations,

1/0n October 1, 1981, the Special Litigation Staff's name was
changed to the Special Litigation Task Force.

2/These costs do not include IRS' and Justice's investigation
costs, which we could not obtain.
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Labor also failed to (1) adequately train SIS personnel in
areas related to the investigation, (2) maintain an effective work
environment which adversely affected the morale of SIS personnel,
and (3) ensure effective coordination between SIS and the Office
of the Solicitor. Consequently, we believe~-and the Kotch-Crino
report confirmed--that these shortcomings significantly weakened
and adversely affected SIS' investigation efforts. 1In our opinion,
they also contributed significantly to the (1) problems SIS ex-
perienced in managing the investigation and (2) ineffective coor-
dination and often extremely caustic relationship with the Office
of the Solicitor. As we point out in chapter 8, we believe Labor
needs to act to assure these mistakes are not repeated in its
second investigation of the Fund.
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CHAPTER 5

LABOR FAILED TO ADEQUATELY

COORDINATE WITH JUSTICE

In December 1975, Labor and Justice agreed to coordinate their
joint investigations of the Fund. We found, however, that problems
in coordination and cooperation arose periodically between Labor
and Justice despite the interagency agreements. As a result, the
flow of investigative information from Labor to Justice was re-

stricted at times.

Also, an impetus for Labor's investigation was the charges and
allegations concerning the trustees' alleged mismanagement and those
linking the Fund to organized crime figures. With its broad new
enforcement authority and tools under ERISA--including the right
to make an onsite inspection and review of Fund records and books--
Labor believed it had the opportunity to detect and seek removal
of anyone who might be improperly controlling and influencing the
Fund's operations and its trustees. Labor's strategy, therefore,
was to have a Government-wide coordinated investigation with dual
objectives of detecting both civil and criminal viclations.

Despite Labor's high hopes and its advantage of having access
to the Fund's records and books, one of the primary objectives of
the investigation--to develop information for criminal investiga-
tions and prosecution--was not entirely successful and the results
fell short of Labor's and Justice's expectations.

We found that Labor's and Justice's efforts failed to produce
a significant number of formal information referrals that Justice
could pursue through its criminal investigations. In fact, as of
June 23, 1981, Justice officials said that since Labor's investi-
gation started in 1975, only one case resulted in a criminal con-
viction, although several cases were still under investigation.
The other cases were closed primarily because of the Government's
inability to substantiate a criminal violation.

RESPONSIBILITIES OF
LABOR AND JUSTICE

As the chief law enforcement agency, Justice is responsible
for investigating possible violations of title 18 of the United
States Code and possible criminal violations under ERISA. Labor
is also responsible for detecting and investigating civil and
criminal violations of ERISA (29 U.S.C. 1134). However, when its
investigation discloses evidence of a possible criminal law viola-
tion, including the embezzlement by a fiduciary of a plan, Labor
must refer the case to Justice for consideration for investigation
and prosecution (29 U.S5.C. 1136).
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In accordance with these provisions and its intent of having
a joint investigation, Labor and Justice entered into the Decem-
ber 1, 1975, memorandum of understanding to establish a coordi-
nated effort in their investigation of the Fund. Under the agree-
ment, the two agencies established an interdepartmental policy
committee of high ranking Labor and Justice officials to oversee
the investigation.

COORDINATION BETWEEN LABOR
AND JUSTICE DETERIORATES

During the first year of the investigation (1976), the coor-
dination arrangements were informal and apparently worked well.
In 1977, Labor's management of the investigation changed from an
investigative to a litigative posture. This resulted in changes

in Labor's philosophies in handling the investigation, which were
not always fully attuned to Justice's needs.

For example, Labor postponed most of its planned investi-
gative work involving third parties until after the civil suit
was filed. According to an official from Justice's Criminal
Division, who was the liaison with Labor, this may have "dried
up a source" of information on potential criminal activity.,

The deteriorating coordination was expressed in a January
31, 1978, memorandum from the Deputy Assistant Attorney General,
Criminal Division, to the Assistant Attorney General, Criminal
Division., The memorandum stated that several distinct problems
had arisen which presented grave difficulties and also appeared
not to be resolvable at the operational level. These problems
included:

~-The inability of Justice's liaison tc obtain information
indicating potential crimes or criminal misconduct under
ERISA from Labor.

--A total shutdown of communications between Justice and
Labor's representatives on the investigation of the Fund.

The memorandum also stated that Labor had not kept Justice ap-
prised of its investigative efforts and that, in fact, Labor's
investigative staff had been instructed not to discuss the in-
vestigation with Justice.

As a result, significant problems surfaced. One problem
dealt with the contention by Justice's Criminal Division that
Labor, in late 1977 and early 1978, did not provide sufficient
advance notice to the Division, and the appropriate U.S. at-
torney's office, of Labor's intent to file the civil suit against
the former Fund trustees and officials. Justice officials said
that the lack of advance notice caused problems because their
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main witness in a criminal case against a former Fund official
was named as a defendant in Labor's civil suit. The witness then
became less cooperative and did not agree to testify until about
an hour before the trial began.

Another problem dealt with the flow of information from Labor
to Justice. Labor denied Justice officials copies of summaries
prepared by Labor's attorneys because Labor considered these docu-
ments internal drafts., 1In fact, this problem became so bad in
August 1978 that a Justice attorney threatened to subpoena Labor's
investigators so that Justice could interview them about records
on certain loans that Labor would not provide Justice.

This problem was particularly significant because Labor was
the focal point for the joint investigative effort and its onsite
access to Fund records. Justice relied on Labor's investigative
efforts to help detect potential criminal violations. Officials
in Justice's Criminal Division said that Labor's actions ran
counter to the "spirit of full cooperation” originally envisioned
in the agreement with Labor.

POLICY AND WORKING GROUP
COMMITTEES NOT EFFECTIVE

Under the December 1975 agreement, Labor and Justice estab-
lished an interdepartmental policy committee to assure that the
investigation would be effective and resolve disputes. This com-
mittee, however, seldom met once the investigation began. The
committee was nonexistent when the above problems surfaced.

It was replaced in mid-1977 by an informal interagency working
group composed of intermediate-level officials who were to coordin-
ate each department's ERISA responsibilities and the investigation
of the Fund. Finally, in December 1978, Labor and Justice entered
into another interagency agreement which formally set up the work-
ing group to meet biweekly. The agreement also provided for the
referral to appropriate higher officials--who were not defined--of
any litigative problems not resolved by the working group.

Despite the working group and interagency agreement, coordi-
nation problems still arose. For example, at working group meet-
ings, the Justice's Criminal Division liaison official with Labor
attempted to obtain Labor's plans about filing a lawsuit at least
3 months before the suit was filed. He was not told of Labor's
plans until the day before the civil suit was actually filed and
then he was told by officials from Justice's Civil Division.

Scme of these coordination problems may have been avoided if

the interdepartmental policy committee had played a more active
role and carried out its oversight function.
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LABOR MADE FEW FORMAL REFERRALS OF POTENTIAL
CRIMINAL VIOLATIONS TC JUSTICE

Over the years, allegations have been made that individuals
linked@ to organized crime had connections with, or actually con-
trolled, the Fund's trustees and that gquestionable loans had been
made by the trustees to people linked to organized crime. 1/ 1In
fact, the Senate Permanent Subcommittee on Investigations cited
allegations characterizing the Fund as playing a banker's role for
organized crime interests over the years. 2/ The Subcommittee
also cited evidence charging that a former trustee--who is now
president of the IBT--is controlled by a reputed organized crime
leader in Kansas City and exercises great influence with the
Fund for this organized crime figure. (See pp. 79 to 82.)

Thus, the impetus for Labor's investigation was such charges
and allegations concerning the trustees' alleged mismanagement and
those linking the Fund to organized crime. Labor's strategy was
to have a Government-wide coordinated investigation with dual
objectives of detecting both civil and c¢riminal violations.

Labor was to lead the investigation and focus on asset manage-
ment and to determine whether the Fund was complying with ERISA's
fiduciary provisions. However, Labor was to pass potential
criminal violations on to Justice which was to center its efforts
on investigating and prosecuting the potential criminal violations.

Morever, Labor, for the first time, had the authority, under
ERISA, to make a comprehensive review and investigation of the
Fund including the authority to inspect books and records onsite
at the Fund, subpoena the Fund's records and books, and take testi-
mony under oath or by affidavit from trustees, plan employees, or
third parties. Labor maintained that prior efforts of the Govern-
ment to deal with the Fund were inadequate and d4id not produce
any discernible change in the trustees' policies or practices.
With the broad new tools and authority under ERISA, Labor believed
that the Federal Government had an copportunity to detect and seek
removal of anyone--including those allegedly tied to organized
crime--who might be improperly contreolling and influencing the
Fund's operations and its trustees.

Despite Labor's high hopes and its advantage of having access
to the Fund's records and books, one of the primary objectives of
the investigation--to develop information for criminal investiga-
tions and prosecution--was not entirely successful, and the results
fell short of Labor's and Justice's expectations.

1/See footnote 2, page 1.

2/See footnote 1, page 8.
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We found that Labor, in the first 5 years of investigative
activity, provided Justice's Criminal Division 11 formal loan
information referrals in writing that had potential for criminal
investigation. Labor made five referrals in 1977, five in 1978,
and one in 1972. On August 18, 1980, Justice's Assistant Attorney
General, Criminal Division, told us in a memorandum that none of
the 11 referrals had resulted in any criminal indictments and that
4 of them had been closed because the investigation failed to sub-
stantiate criminal violations. He said seven referrals were still
under investigation. However, on June 23, 1981, the Assistant
Attorney General, Criminal Division, said that only one of the re-
maining seven referrals was still open, and the others were closed
because preliminary investigation failed to substantiate any crim-
inal violations or because of the statute of limitations.

The Assistant Attorney General said Justice investigated other
matters which, directly or indirectly, involve 15 other Fund loans.
Of these 15 cases, he said that only 1 resulted in a conviction.
For three others, criminal indictments were secured, but two re-
sulted in an acquittal or dismissal, and the other went to trial
in June 1981. Five of the remaining 11 were still under investi-
gation as of June 23, 1981. The Assistant Attorney General said
that two others were still open, but these were expected to be
closed soon. The remaining four investigations were closed without
any indictments because of the Government's inability to substan-
tiate a criminal violation.

Justice officials told us that, overall, most of the informa-
tion received from Labor had not been useful for their criminal
investigative efforts, including organized crime strike force pro-

gram activities.

Labor referral data inaccurate

Labor officials said that, in addition to formal referrals,
Labor officials at work groups or other meetings had informally
discussed or provided Justice's staff with other information. Our
review disclosed, however, that Labor has failed to keep accurate
records on formal and informal referrals and that it provided
inconsistent, inaccurate, and incomplete information to congres-
sional subcommittees on such referrals.

For example, in testimony in March 1980, before the House
Subcommittee on Oversight, the Secretary of Labor 1/ was asked

l/Hearings on "Review of Progress on Teamsters' Central States
Pension Fund Reform" before the Subcommittee on Oversight,
House Committee on Ways and Means, 96th Cong., 2nd sess.,
page 97 (Mar. 24, 1980).
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whether Justice had received any information from Labor. The
Secretary testified that:

"* * * Tn the last 3 years we have run into 25
situations that we thought warranted investiga-
tion by the Justice Department.”

* * * *x *

"We have referred information on 25 cases tc them
in the last 3 years. We assume they are looking
into things we have referred to them. * * **

However, on June 5, 1980, in response to the House Subcom-
mittee on Oversight's question for further details on how many re-
ferrals Labor made to Justice for possible criminal investigation
for each year since 1977, the Secretary said:

"* * * Tn 1977, the Department referred 12 possible
{criminal] leads to DOJ. Since that time, due

to the nature of the effective and harmonious
relationship between the two departments, we have
not needed to keep such records., * * *»

Labor gave 11 formal loan information referrals that had po-
tential for criminal investigation to Justice's Criminal Division.
Also, on August 18, 1980, Justice's Assistant Attorney General,
Criminal Division, confirmed that Justice had received the 11
formal referrals from lLabor.

The apparent confusion over the accuracy on the number of
items which Labor said it turned over to Justice with potential
for criminal investigation was also brought out in September 1980
congressional hearings. 1/ 1In his opening statement at the hear-
ings, the Secretary of Labor stated that, within the past 4 years,
Labor had provided Justice with information relating to more than
80 Fund transactions in addition to voluminous information relat-
ing to other aspects of the Fund's operation. An attorney in
Labor's Office of the Solicitor also testified that the 26 cases
cited by Justice in its August 18, 1980, memorandum to GAO is not
entirely accurate., He salid he personally knew of about 80 trans-
actions that Labor discussed with Justice or provided information
on to Justice,.

To clear up the confusion, the Chairman of the Subcommittee

requested that Labor supply an accurate figure on referrals. Labor

did supply the requested information, but rather than helping

1l/5ee footnote 2, page 1.
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resolve the situation, the information appears to have confused
the situation.

A detailed list provided by Labor shows a total of 112
referrals made as follows: O in 1975, 2 in 1976, 12 in 1977, 59
in 1978, 1 in 1979, and 38 in 1980. Labor stated that the list
contained referrals and included specific matters brought to
Justice's attention orally or in writing.

However, Labor did not specify referrals made in writing
from those made orally. Moreover, 45 of the transactions listed
by Labor were supplied at the request of Justice rather than
specifically referred by Labor. 1In addition, Labor admitted that
the list contains duplicate referrals, i.e., several of the trans-
actions listed for 1978 and 1980 had been included in previous
referrals.

KOTCH-CRINO REPORT CONFIRMS COORDINATION
PROBLEMS WITH JUSTICE

Further evidence on the lack of effective coordination between
Justice and Labor was noted in the May 1979 Kotch-Crino report.

The report cited coordination problems similar to those we
found, such as Labor restricting the flow of information to Justice
and Labor denying Justice officials summaries prepared by Labor's
attorneys. The report characterized the latter point as a signifi-
cant problem area and a "major” irritant to Justice.

The Kotch-~Crino report also acknowledged that a few formal
criminal referrals were made in writing to Justice, but most were
done informally without record at meetings or by telephone. It
also stated that any information of a criminal nature that was sent
to Justice was referred in a haphazard way, with little or no re-
gard for proper procedure. According to the report, an LMSA of-
ficial stated that a formalized referral system was not necessary
because Justice had complete access to SIS files and because the
SIS investigation has revealed no hard evidence of embezzlement
or kickbacks.

In addition, the Kotch-Crino report also noted other problems
affecting Labor's and Justice's coordination and development of
potential criminal violations. The report stated that:

-~S81IS was instructed in no uncertain terms that Labor's policy
was to develop civil cases, but not criminal cases and to
gather information indicating criminal behavior was de-—
emphasized.
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-=The acting director of SIS said that SIS has never conducted
any aspect of a criminal investigation and in his view "had
better not."

--The acting director of SIS acknowledged that the names of
organized crime personalities turned up in the Fund's loan
records, but specific referral to Justice was sometimes not
made since no ERISA violation was apparent.

-~-It is SIS' policy that its investigators will not pursue
any aspect of criminal investigations. The policy is based
on SIS' restrictions, civil jurisdiction, and a lack of
personnel.

The report mentioned that several of the more criminally
oriented SIS investigators expressed dissatisfaction with SIS' gen-
eral deemphasis of criminal matters. Although acknowledging and
accepting that SIS has a civil role, they thought that coordination
could be more effective. For example, SIS apparently hever re-
viewed available LMSA files or consulted LMSA in-house expertise.
Also, Justice never provided a target list of organized crime names
and activities during SIS' investigation of the Fund.

The repcrt recommended that Labor honor the memorandum of
understanding by (1) establishing a formal written system of re-
ferring potential criminal violations to Justice, (2) suggesting
a single Justice coordinator for all Fund activities, (3) estab-
lishing procedures wherein Justice periodically orients and briefs
the officials of the Office of the Solicitor, (4) suggesting one
designated receiver in Justice for all Fund records, and (5)
establishing a system wherein the Office of the Solicitor automati-
cally forwards to Justice pertinent additional records regarding
any matter previously referred.

According to the Secretary of Labor, Labor agreed with the
Kotch-Crino report and shortly thereafter acted to implement the
recommendation by disbanding SIS. However, Labor, in our view,
has not acted on the report's recommendations regarding Labor's
coordination problems with Justice. For example, Labor had not
established an adequate formal referral system.

The Deputy Assistant Attorney General, Criminal Division,
testified at the March 1980 l/ hearings that there may have been
some friction between the two departments in the past; however,
they are now cooperating smoothly, and the work group meetings
have successfully minimized and averted potential conflicts. At
the same hearings, the Secretary of Labor also testified that the

1/See footnote 1, page 46.
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work group was being used satisfactorily and he hoped that the
initial coordination problems were resolved. In the September
1980 congressional hearings, 1/ the Secretary also stated that in
relationships between any two organizations the size of Labor and
Justice, particularly where each has highly motivated people who
believe that their particular jobs are most important, it is in-
evitable that there will be problems of communications, assignment
of pricorities, and occasional misunderstandings.

CONCLUSIONS

In our opinion, despite Labor's extensive investigation ef-
forts at the Fund and its review of massive volumes of records,
one of the investigation's objectives--to detect information for
potential criminal investigation--has not been entirely successful.
As of June 23, 1981, only one criminal indictment had resulted from
Labor's referrals. Justice officials have stated that--overall--
Labor's information has not been useful in their criminal invest-
igation efforts, including the organized crime strike force
program.

Also, as indicated by our review--and the Kotch-Crino report--
Labor and Justice still experienced coordination and cooperation
problems despite several agreements and working group committees.
The latest coordination agreement provides for referring any lit-
igation strategy problems that the members of the working group
cannot resolve to appropriate higher officials. However, the ap-
propriate higher officials are not defined. In our view, Labor
and Justice officials should consider a forum, such as the inter-
departmental policy committee--but tailored to current needs--
originally established by the December 1975 coordination agreement.
The object of that committee, among other things, was to handle
guestions on which litigative strategy (civil or criminal) was
appropriate for obtaining information.

To ease another coordination problem and ensure free flow of
information to Justice, Labor needs to remind its Office of the
Solicitor attorneys that Justice should have access to all records
including their summaries on individual loan cases. Justice should
caution its attorneys that these analyses are internal, draft docu-
ments and are to be treated as such.

Over the years, much controversy has arisen on the number of
formal and informal referrals of potential criminal violations by
Labor to Justice. We believe that Labor should establish, as sug-
gested in the Kotch~-Crino report, a more effective system of re-
ferring potential c¢riminal violations to Justice. Labor should,

1/ See footnote 2, page 1.
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we believe, also consider adopting the other recommendations in
the Kotch-Crino report.

RECOMMENDATIONS TO THE SECRETARY
OF LABOR AND THE ATTORNEY GENERAL

To help maintain effective coordination between Labor and
Justice, we recommend that the Secretary and the Attorney General
take action to have their December 1978 coordination agreement
revised to define the "higher officials" who should or would re-
solve the litigation strategy problems the working group members
cannot resolve or consider reestablishing an Interdepartmental
Policy Committee similar to the one established in 1975.

In v w of the an v sy on the actual referrals

n view ng contro the tual referrals

+1 or

- 4 V\.—L-JI
Labor made to Justice, we mmen hat the Secretary direct the
Office of the Solicitor to establish a more effective system to
process referrals of potential criminal violations to Justice.

Finally, we recommend that the Secretary also direct the Of-
fice of the Solicitor to carry out the recommendations in the
Kotch-Crino report to honor the memorandum of understanding (agree-
ments) with Justice, by (1) establishing a more effective written
system of referring potential criminal violations to Justice, (2)
suggesting a single Justice coordinator for all Fund activities,
(3) establishing procedures wherein Justice periodically orients
and briefs officials of the Office of the Solicitor, (4) suggesting
one designated receiver in Justice for all Fund records, and (5)
establishing a system wherein the Office of the Solicitor automa-
tically forwards to Justice pertinent additional records regarding
any matter previously referred,

AGENCY COMMENTS AND OUR EVALUATION

We received comments on our draft report from Labor in an
October 26, 1981, letter, and from Justice in a November 17, 1981,
letter. (See app. XIII on p. 147 and app. XIV on p. 166.)

The agencies generally concurred with our recommendations and
indicated actions already taken or to be taken in agreement with
them.

Labor said, for example, it concurs with the goal of our recom-
mendation that Labor and Justice define the higher officials "who
should or would resclve the litigation strategy problems the work-
ing group members cannot resolve." Labor said that the establish-
ment of the high-level Task Force on March 4, 1981, responds to
this concern about lack of coordination.
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According to Labor, on March 4 the Secretary of Labor met
with the Attorney General and the Secretary of the Treasury to
discuss coordination efforts and each recognized that coordination
has been a problem in the past. As a result of the meeting, Labor
said a high-level Task Force--made up of the Secretaries of Labor
and the Treasury and the Attorney General and representatives from
all three departments--was created. The Task Force working group
is chaired by the Solicitor of Labor, and it includes representa-
tives of IRS, the civil and criminal divisions of Justice (includ-
ing the Organized Crime Strike Force), and the relevant program
agencies within Labor (including IMSA).

Labor said since March, the Task Force has met on more than
20 occasions, and through these meetings, they have been able to
maintain communication, assure interdepartmental cooperation, and
coordinate activities. Recently, Labor said the three depart-
mental heads met again and renewed their pledge of coordination.

Justice noted that the letter, which embodied the December
1978 coordination agreement, was signed by the former Assistant
Attorney General, Criminal Division, and the former Assistant
Secretary of Labor, Labor-Management Relations, and it assumed
that these officials would become involved in the resolution of
any major litigation strategy problems which the mid-level working
group members could not resolve.

Justice stated that, in fact, during the past year the As-
sistant Attorney General, Criminal Division, or his representa-
tives, which often included the Chief of the Organized Crime and
Racketeering Section, met personally on several occasions with
Labor's Solicitor in order that the Solicitor could advise them
directly concerning the present status of civil litigation being
currently pursued by Labor against the Fund and former trustees
of the Fund. Justice stated that the former Acting Assistant At-
torney General, Civil Division, and his representatives have also
attended these meetings, and that the Attorney General and As-
sociate Attorney General have been briefed personally by the
Secretary of Labor and the Solicitor concerning these matters.

Justice said (as the former Deputy Assistant Attorney General
testified in March 1980), 1/ although there may have been friction
in the past between Justice and Labor concerning the coordination
of parallel criminal and civil investigations of the Fund, the
parallel investigations appeared to be proceeding smoothly. Jus-
tice believes that coordination has been facilitated by dissem-
inating to field personnel written guidelines concerning cross-
notification between the two agencies before the initiation of

1/See footnote 1, page 46, and discussion on page 49.
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court action; use of subpoenas, depositions, etc. Justice con-
cluded that the higher level Justice officials, mentioned above,
have been and will continue to be available to resolve coordina-
tion problems which cannot be satisfactorily resolved at lower
levels.

Labor said that it does not concur with our recommendation
that the Office of the Solicitor establish a formal system to
document referrals of potential criminal violations to Justice be-
cause a formal system already exists and an effective informal
system is also being used. Labor said when an investigator dis-
covers possible criminal violations, a memorandum is prepared to
ILMSA's National Office of Enforcement through the Area Administra-
tor. The National Office then contacts the Justice representative,
and in a meeting or by telephone, they determine the appropriate
approach to follow. When cases involving criminal matters are de-
termined to be appropriate for referral to Justice, a formal re-
ferral memorandum is sent. Labor said, in addition, there is an
informal system of contacts between Justice and Labor in Washing-
ton, D.C., and in the variocus regions nationwide.

Justice stated that it favors any system which assists in the
accurate tracking of c¢riminal case referrals and is willing to
assist in the improvement of systems now in effect. It said the
Special Investigations Task Force which is currently in charge of
Labor's litigation involving the Fund has been careful to furnish
all such referrals in writing and it would expect that any such
referrals would continue to be directed to the Chief of the Oran-
ized Crime and Racketeering Section, Criminal Division. Justice
said it favors the format now used by the Pension and Welfare
Benefit Programs Office, namely, a summary report of investigation
which lists witnesses, documents and their location, and appro-
priate field personnel who can be contacted for further details.

We agree with Justice that there appears to be a need for im-
provements in the current referral system to assist in the accurate
tracking of criminal case referrals. We believe, therefore, that
Labor should work with Justice to develop a more effective re-
ferral system to be compatible with and agreeable to both agencies.

Labor concurred, in part, with our recommendation that the
Office of the Solicitor carry out the recommendations in the Kotch-
Crino report to honor the memorandums of understanding (agreements)
with Justice. Labor stated that that our recommendation contains
five parts, and as to part (1), it notes that there is a formal
written system for referring criminal violations to Justice, and,
in the context of the Central States Teamsters' investigations and
litigation, the need for cumbersome formal referrals has been ob-
viated by the close coordination that exists between the depart-
ments. Thus, Labor said materials which might be relevant to
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ongoing grand jury proceedings or other criminal investigations are
forwarded directly to the individuals at Justice who can put the
information to best use, and the transfer of information is re-
corded in an appropriate manner. Labor said it believes that
prudent management of its coordinate law enforcement responsibili-
ties is best served by this more direct transfer of information.

As to parts (2), (3), and (4), Labor noted that it is cer-
tainly willing to cooperate with any designated Justice officials.
Labor also noted that in Chicago, Justice has specified one rep-
resentative with whom the investigative supervisor in charge of
Labor's investigation at the Fund meets on a regular basis and Task
Force representatives have been designated by Justice. As to part
(5), Labor believes that the current system of cooperation satisfies
the concerns of the Kotch=Crino report.

In regard to the Kotch-Crino recommendation that there be a
single Justice coordinator "for all Fund activities,"” Justice
noted that the Chief, Organized Crime and Racketeering Section,
Criminal Division, is the responsible official who currently acts
as the coordinator for all criminal investigations relating to
the Fund. Also, Justice said that the Director, Federal Programs
Branch for General Litigation, Civil Division, is currently respon-
sible for the oversight of civil litigation involving the Fund
pursuant to the December 1, 1975, Memorandum of Understanding
between Justice and Labor. Justice said it believes that this
arrangement represents an appropriate division of responsibilities.

In regard to the Kotch-Crino recommendation that Justice estab-
lish procedures to periodically brief the officials of the Office
the Solicitor, Justice stated that as it testified in March 1980 1/
the Criminal Division advised that it was prepared to provide any
assistance requested by Labor to familiarize civil investigators
with the kind of activities which may constitute a potential crim-
inal violation., Later, Justice said its Criminal Division at-
torneys met in Washington, D.C., with personnel from Labor's Area
Offices to brief them on developments in the Federal criminal law
governing employee benefit plans. According to Justice, this pre-
sentation was similar to that provided to criminal investigators
in Labor's Office of the Inspector General and the Federal Bureau
of Investigation. Moreover, Justice said this kind of information
has routinely been furnished to representatives of the Office of
the Solicitor by the mid-level working group.

In regard to the Kotch-Crino recommendation on a single Jus-
tice receiver of all Fund records, Justice said, although it is
willing to assist Labor in tracking the transfer of Fund documents

l/See footnote 1, page 46.
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between the two agencies, it objects to the routine physical trans-
fer of all Fund records through a receiver at Justice in Washington,
D.C., or any other single location. It believes that such a proce-
dure, if required in all cases, would greatly impair the ability

of personnel at operational levels to expeditiously pursue their
investigations,

Justice said, however, that members of the mid-level working
group have implemented procedures whereby copies of documents are
rountinely made and retained at their source so that investigators
working parallel criminal and civil investigations do not confront
each other over simultaneous access to documents. It said proce-
dures of prior cross-notification are also in effect with respect
to Fund investigations concerning the use of subpoenas, deposi-
tions, etc,

In summary, Justice said it believes that the major problems
concerning the coordination of parallel criminal and civil investi-
gations of the Fund have been resolved and it looks forward to
further cooperative efforts.

Labor said 1t concurs with the proposed recommendation in our
draft report that the Office of the Solicitor provide Justice's
Criminal Division attorneys analyses on various Fund transactions
which indicate potential criminal violations. Labor said it rec-
ognizes its obligation to provide Justice with information which
may be found to warrant consideration for criminal prosecution and
its investigators are aware of ERISA criminal provisions and are
instructed to be alert to possible uses of information for criminal
investigations. Pursuant to that practice, Labor said it will con-
tinue to make all relevant information, including attorney analyses
of Fund transactions, available to Justice. 1In certain instances,
where attorney analyses are privileged and sensitive, or where
uncontrolled disclosure to, or by Justice, might jeopardize ongoing
litigation, Labor said it has, with the agreement of Justice, im-
pesed safegquards on such disclosures.

We agree with Justice's comments as well as Labor's that the
agencies have apparently taken significant actions to improve their
coordination efforts on their parallel investigations and that, if
the actions and procedures are properly implemented, they should
help resolve or alleviate the major coordination problems of the
past and answer the recommendations in our report and the Kotch-
Crino report. However, because of the ongoing investigation, we
are precluded from determining whether Labor's and Justice's ac-
tions are fully effective and improve their coordination efforts.
Therefore, we are retaining the recommendations in our report

until we can review the effectiveness of Labor's and Justice's
actions.
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CHAPTER ©

LABOR AND IRS DID NOT REQUIRE A WRITTEN AGREEMENT IN

RESTORING FUND'S TAX-EXEMPT STATUS AND DID NOT INSURE

THAT THE FUND'S NEW TRUSTEES MET STATED QUALIFICATIONS

IRS, on June 25, 1976, without prior notice to Labor, revoked
the Fund's tax-exempt status. However, IRS after reconsidering
the impact of its unilateral action on the Government's investi-
gative efforts finally agreed to fully coordinate with Labor in
August 1976. Labor and IRS then had extensive discussions and
considered many options--from a court-enforced "consent decree" 1/
to requiring the trustees to resign and appointing a neutral board
of trustees--in reforming the Fund and having IRS restore its tax-

exempt status.

IRS restored the Fund's tax-~exempt status on April 26, 1977.
But, rather than have the trustees enter into a written agreement
with Labor, such as a court-enforced consent decree, IRS--with
Labor's approval--based the requalification on the trustees' agree
ment to operate the Fund in accordance with ERISA and to comply
with eight specific conditions prescribed by Labor and IRS.

We believe that a consent decree would have been a more ef-
fective remedy because Labor could have proceeded directly against
the trustees in the event the decree's terms were not complied
with. A consent decree is enforceable through the issuance of
a court order directing compliance with the agreed-to-terms. The
failure to comply with the order may lead to the issuance of a
contempt-of-court citation.

Furthermore, as a condition for requalification, the Fund
agreed to Labor's and IRS' demand that the four holdover trustees
resign. However, Labor and IRS did not play an active role in
insuring the new trustees met qualifications they had developed
even though Labor knew that some of the former trustees--who al-
legedly mismanaged the Fund--were members of the union organiza-
tions that selected some of the new trustees.

1/A consent decree is an order of preliminary or permanent injunction
entered by a court of competent jurisdiction on the basis of the
Government's complaint, the consent of the defendant to the entry
of a decree embodying certain relief (usually without admitting
or denying the allegations of the complaint), and an agreed form

of judgment.
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LABOR CONSIDERED--BUT DROPPED-~
COURT-ENFORCED CONSENT DECREE
TO REFORM THE FUND

IRS and Labor officials continued to meet in 1976 and coordi-
nate on the conditions for IRS to restore the Fund's tax-exempt
status. As a result of these meetings, both IRS and Labor proposed
minimum standards to correct past practices and to govern the
Fund's future operations. For example, IRS proposed that the
trustees be required to transfer all of the Fund's assets and
receipts, except those needed for current benefit payments, admin-
istrative expenses, existing loan commitments, and operations, to
an independent, outside professional investment manager. Labor,
however, proposed that a "neutral" board of trustees, composed of
a majority of individuals not affiliated with the Fund, be estab-
lished to govern the Fund.

In addition, Labor officials and Fund representatives (from
July to Oct. 1976) had informal negotiations on changing the Fund's
operations, limiting the scope of the trustees' management, and
removing some trustees. Furthermore, Labor officials during the
negotiations said that they discussed the possibility of obtaining
a consent decree which would have been judicially enforceable in
a Federal district court. The proposed consent decree would have
prescribed, during the period of Labor's investigation, the manner
in which the trustees would manage the existing assets and make
investments.

Labor, however, dropped the consent decree reguirement and
accepted the Fund's counterproposal to restructure its board of
trustees from 16 to 10, and 11 of the 16 trustees agreed to resign
(1 had previously resigned) and 6 new trustees would be appointed.
According to the former SIS director, Labor dropped the consent
degree requirement and accepted the Fund's proposal because top-
level Office of the Solicitor and IMSA officials believed some
"dramatic action" was needed.

LABOR AND IRS PLAYED NO ACTIVE ROLE IN
INSURING SIX NEW TRUSTEES APPOINTED
IN OCTOBER 1976 WERE QUALIFIED AND INDEPENDENT

Until October 26, 1976, the Fund was managed by a board of
16 trustees—--8 of them were selected by the trucking associations
and 8 by the Teamsters' union councils and conferences. As a re-
sult of its agreement with Labor, the trustees amended the trust
agreement, effective October 26, 1976, with the consent of the
employer trucking associations, to reduce the board from 16 to 10
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members--5 union members and 5 employers were appointed. 1/ Also,
all but 4--2 union and 2 employer—-of the 16 trustees resigned.
Six new trustees--three union and three employer--were appointed
to bring the board to full strength. 2/

The new trustees were selected under article II of the re-
vised trust agreement. This article provides that the employer
associations shall designate the employer trustees and the Cen-
tral and Southern Conferences of the Teamsters' union shall jointly
designate the employee trustees. The trust agreement does not
provide for a particular person to be responsible for selecting
the trustees. Further, the agreement contains nothing on how the
employer associations and union conferences are to make the selec-
tions. Thus, they are free to adopt any selection method.

Despite Labor having developed qualifications new trustees
should meet, Labor and IRS officials did not review the six new
trustees' qualifications, experience, or assoclations with the o©ld
trustees. In fact, Labor did not know what methods were used or
who selected the union or the employer trustees. A SIS special
investigator proposed that Labor investigate the actual mechanics
of how names are offered for consideration by the employer and
union groups making the selection. He suggested, for example,
that Labor adopt a forthright approach to the Fund by requesting
a list of union conferences and agenda and a copy of the Fund's
October 11, 1976, resolution. This resolution approved the three
new union trustees in October 1976. However, Labor never made this
investigation.

Also, Labor officials (including those who negotiated with
Fund officials from July to Oct. 1976) considered suggesting that
the Fund appoint "independent" or professional trustees who were
not affiliated with the plan sponsors. They also considered sug-
gesting that the Fund be told as firmly as possible that the new
trustees had to be completely acceptable in terms of competence,
honesty, and background.

However, the officials concluded that the most Labor could
tell the Fund was which of the trustees were not acceptable, but
it could not be placed in the position of selecting the new
trustees by approving or rejecting nominees. Some Labor officials

1l/0n August 15, 1979, the trustees amended the trust agreement
to reduce the board from 10 to 8 members (4 union members and
and 4 employer members).

2/See appendixes III, IV, and V for lists of the trustees from
October 26, 1976, to December 1, 1981, and appendixes VI, VII,
and VIII for the union and employer associations that selected
the trustees,
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had reservations about the public perception of Labor excluding
union members from sexrving as trustees of a collectively bargained

plan.

THE FUND AGREES TO GOVERNMENT
DEMANDS FOR REFORMS

A new Secretary of Labor was appointed in late January 1977.
After reviewing Labor's investigation and assessing the evidence,
the Secretary stated that Labor had a strong case that could
stand up in court. The Secretary stated, however, that the chance
of protracted and bitter litigation was significant. The Secretary
decided that the Government's primary goal was to preserve the
Fund's assets. He also decided that Labor and IRS should explore,
with the Fund's representatives, the possibility of achieving the
relief believed necessary without litigation.

Labor and IRS continued to meet to develop a coordinated
effort in dealing with the Fund. Labor and IRS had also decided
that the four trustees who had served before October 26, 1976,
would have to resign with new trustees being selected. Labor
and IRS agreed on criteria for selecting the new trustees that
included the following:

--The board would be restructured so that a majority of the
trustees would be persons-—either individuals or entities,
such as banks or insurance companies--not affiliated with
and independent of the union or any employer contributing
to the Fund.

-~The neutral trustees would be highly qualified professionals
from a variety of disciplines with recognized ability.

--The trustees must be independent and free of ties with the
Fund and its plan sponsors (e.g., cited was Mr. Archibald
Cox, a former solicitor general of the United States).

-~-The Government would be involved in the selection and would
exercise veto power over any proposed candidate.

Labor had also coordinated with Justice on the use of a
majority of neutral trustees~--chcosen by the union and employers.
In fact, on January 18, 1977, the Secretary ocf Labor requested
an opinion from the Attorney General on whether the proposed neu-
tral board of trustees would comply with the Taft-Hartley Act.
Justice advised Labor on January 27, 1977, that such a proposed
board of trustees wculd comply with the requirements of the Taft-

Hartley Act.
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On February 16, 1977, Labor and IRS presented to Fund repre-
sentatives the Government's demands to restore the Fund's tax-
exempt status. Labor's and IRS' demands included the requirements
that the (1) four trustees who served before October 26, 1976,
resign and (2) board be restructured so that the new board con-
sisted of a majority of neutral professionals and a minority of
representatives of the union and contributing employers.

According to the Secretary of Labor's testimony, 1/ Labor and
IRS officials also told Fund officials that they were prepared to
go to court to (1) remove the four holdover trustees and require
new trustees to remove themselves from the day-to-day management
of the Fund's assets and (2) make certain changes in the pension
plan and procedures, outside the asset manhagement area, tc bring
the plan into compliance with ERISA's minimum standards and to
meet certain IRS gualification requirements.

In a February 23, 1977, meeting, Fund representatives pre-
sented a counteroffer under which, among octher things, the board
would remain, but deal only with noninvestment matters and dele-
gate investment authority over Fund assets to a committee of in-
dependent, neutral professionals. The Fund also agreed to amend
its plan to comply with ERISA cutside the asset management area.

Although Labor and IRS were not completely satisfied with
the Fund's progress, on February 26, 1977, IRS extended the re-
lief of the Fund's tax exemption to the end of April 1977. Later,
during the final negotlations, Labor and IRS gave the trustees '
a choice to (l) restructure the board to obtain a majority of
neutral trustees or (2) retain the present board structure, with
the remaining four original trustees to resign and turn over con-
trol of asset management to a professional, independent investment
manager. The trustees chose the second option, and the four hold-
over trustees resigned and four new trustees were appointed.

IRS and Labor imposed additional conditions on the trustees,
and on April 26, 1977, the final Government conditions were ex-
plained in a letter IRS issued restoring the Fund's tax-exempt
status. The letter said that the continued gqualification of the
Fund would depend on its effective operation, in accordance with
ERISA, and compliance with the following eight conditions.

1. The trustees amend the trust agreement to have the Fund
conform to ERISA and the Internal Revenue Code.

2. The Fund have in operation, not later than December 31,
1977, a data base management system that would be suf-
ficient to determine "credited service" in accordance

1/See footnote 2, page 1.
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3.

5.

with the pension plan's requirements for all partici-
pants from 1955 to April 26, 1977, inclusive.

The Fund review all benefit applications that were
originally rejected, but subsequently approved to insure
that the effective date and amount of benefit payments
were in accordance with the plan provisions in effect

at the appropriate governing dates.

The Fund complete by May 1, 1978, an examination of all
Fund loans and related financial transactions from
February 1, 1965, to April 30, 1977, to determine whether
the Fund has any enforceable causes of actions or other
recourse as a result of the transactions.

The trustees amend the trust to provide a statement of
investment policies and, annually, the trustees provide
written investment objectives to the investment manager
retained by the Fund.

The trustees amend the trust to establish a qualified
Internal Audit Staff to monitor Fund affairs.

The trustees amend the trust to publish annually, in at
least one newspaper of general circulation in each State,
the annual financial statements, certified by the Fund's
Certified Public Accountant.

The trustees place all Fund assets and receipts, including

moneys derived from liquidation of existing investments
(except funds reasonably retained by the Fund for payment
of plan benefits and administrative expenses), under
direct, continuing control of independent professional
investment managers as defined by section 3(38) of

ERISA. 1/

The IRS letter also required the (1) Fund to allow IRS, but
not Labor, access to Fund records, reports, etc., and (2) trustees
to submit monthly reports on the progress made in complying with
the eight conditions.

1/ERISA defines an investment manager as any fiduciary (other
than a trustee or fiduciary of the Fund) who (1) has the
power to manage, acquire, or dispose of plan assets; (2) is
a registered investment adviser under the Investment Advisers
Act of 1940, a bank, or a qualified insurance company under
the laws of more than one State; and (3) has acknowledged in
writing that he or she (it) is a fiduciary of the plan.

61



Labor, after the Fund agreed to meet the Government's condi-
tions, stated it would terminate that portion of its investiga-
tions focusing on the Fund's asset management procedures and re-
view of the Fund's records and documents. Labor terminated the
onsite phase of the investigation in May 1977 and shifted pri-
marily to a civil litigative strategy.

LABOR AND IRS DID NOT OBTAIN
A WRITTEN AGREEMENT

Although IRS' letter required the trustees to submit monthly
progress reports, neither IRS nor Labor required the Fund's trust-
ees to enter into a written agreement with Labor--such as a court-
enforced consent decree--requiring them to abide by the terms of
the requalification. 1In fact, IRS considered the press release
issued by IRS on March 14, 1977, announcing its agreement with the
Fund as the basic memorandum of an agreement.,

The fact that Labor's and IRS' agreement with the Fund's
trustees was oral and that the Government's conditions were not
in a written document was of early concern to the House Subcom-
mittee on Oversight. The following exchange during the Subcom-
mittee's hearings held in March 1977, 1/ between a Subcommittee
member and IRS' Assistant Commissioner for Employees Plans and
Exempt Organizations--who was one of the IRS officials that
negotiated the agreement with the Fund's trustees--demonstrates
the Subcommittee's concern.

Congressman: "Is it correct that the agreement reached
between the parties was a verbal agreement with nothing
in writing?"

Assistant Commissioner: "Well, the press release that has
been issued is in fact a part of the agreement and, of
course, is in writing."

Congressman: "Except for the press release, the rest of it
is just a gentlemen's agreement as to what each of the
parties will do?"

Assistant Commissioner: "I wouldn't characterize it as a
gentlemen's agreement. The press release contemplates cer-
tain actions being taken. The actions that are to be--the
responsive actions of the agencies are predicated on the Fund
taking the actions that are described in the press release.”"

1/See hearings on "Teamsters' Central States Pension Fund and
General ERISA Enforcement" before the Subcommittee on Oversight
of the House Committee on Ways and Means, 95th Cong., lst sess.,
page 594 (Mar. 14 and 15, 1977), part 1.
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Congressman: "The basis though for the agreement insofar as
written reference is concerned is then the press release?"

Assistant Commissioner: "The press release is the basic
memorandum of an agreement."

The Senate Permanent Subcommittee on Investigations, in its
August and September 1980 hearings, expressed similar concern that
Labor and IRS did not have an "enforceable" written agreement with
the trustees. 1/ 1IRS and Labor officials agreed that there was
no written agreement signed by IRS and the trustees. However, the
Assistant Commissioner for Employees Plan and Exempt Organizations
disagreed with the previous Assistant Commissioner's description
of a press release as an agreement or a contract.

The Assistant Commissioner said that IRS does not view the
press release as a written agreement at all. He said that issuing
a press release is a normal thing IRS does after it has made cer-
tain decisions and taken certain actions. He said, actually, the
requalification letter is conditioned upon the Fund's making every
effort in completing, to IRS' satisfaction, the eight conditions
in the requalification letter.

The Assistant Commissioner also said that the Internal Revenue
Code does not provide for a written agreement between the trustees
and the Government.

The Secretary of Labor also testified that the basic objection
to Labor entering into a written agreement with the trustees was
that it would make the Government liable for any possible viola-
tions of their fiduciary responsibilities. He said that Labor did
not want trustees to be Labor trustees and he did not want trustees
to subject the Government to that liability. The Secretary also
said that he believed the way Labor and IRS arranged the agreement
made it enforceable. He added that Labor's understanding with the
trustees was in writing; it simply did not have the form of a con-
tract between Labor and IRS and the trustees.

IRS needed a court order to resume onsite reviews at the
Fund's headquarters to determine whether, in fact, the trustees had
complied with all eight conditions of requalification. (See ch. 8.)

LABOR AND IRS PLAYED NO ACTIVE ROLE
IN INSURING FOUR TRUSTEES APPOINTED
IN APRIL 1977 MET STATED QUALIFICATIONS

Under their agreement with Labor and IRS, the four trustees
who served before October 26, 1976, resigned in April 1977, and

1/See footnote 2, page 1.
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four new trustees were appointed. Labor and IRS, however, played
no active role in insuring the four new trustees met the gualifica-
tions or characteristics they had established nor did they insist
on the Government's approval of the persons selected. (See page
59.)

The trustees were selected by the Teamsters' Central and
Southern Conferences and the trucking associations.

According to the Special Consultant to the Secretary who
headed the negotiations with the Fund in February and March 1977,
Labor's goal was to take the assets from the trustees, irrespec-
tive of who the new trustees were, so they would not have control
or impact on investment or asset management decisions. One of-
ficial said that Labor did not want to subject itself to possible
criticism for having approved trustees who could later be found
not to be upright or responsible.

The Associate Solicitor of Labor who also helped negotiate
with Fund officials said that, in his opinion, under ERISA a per-
son who chooses a fiduciary becomes a fiduciary. Thus, in the
Assoclate Solicitor's opinion, if Labor helped select the Fund's
trustees, Labor could place itself in the position of being a Fund
fiduciary and thus be responsible for managing the Fund. The
Secretary of Labor in September 1980 congressional hearings also
stated that Labor wanted to aveid the Government's approval and
liability for selecting people who may violate their fiduciary
responsibilities. 1/

IRS officials alsc testified in August 1980 congressional
hearings 1/ that the corrective actions formulated within it did
not provide for restructuring the Fund's board of trustees or a
veto over the selection of new trustees. IRS believed it d4id not
have the authority to impose these two requirements on the Fund.

Nevertheless, IRS stated that while a restructured board of trustees

was not a condition of requalification, it agreed to present a
unified Government position (with Labor) that the Fund restructure
the board so that a majority would be independent, professional
neutrals and the four original trustees should resign.

IRS said, however, Labor had decided not to get involved in
the selection of trustees. Instead, the majority of independent,
professional trustees would be selected jointly by the IBT union
and the contributing employer associations and by a reputable con-
sulting firm. IRS officials said that, based on their discussion
with Labor, IRS expected the independent trustees would come from
a variety of backgrounds and disciplines, including institutional
trustees, such as banks or insurance companies.

1/See footnote 2, page 1.
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However, this did not occur. There is evidence--as shown
below--that the same people who allegedly mismanaged the Fund
helped select the new trustees.

CONCERN THAT FORMER TRUSTEES CONTROLLED
SELECTION OF NEW TRUSTEES

Concern was expressed in congressional hearings that the
former trustees who resigned influenced the selection of the four
new trustees and were trying to reassert control over the Fund.

For example, an IBT union member, speaking on behalf of the
Teamsters for a bemocratic Union, testified in June 1978 1/ that
the former Fund trustees, who were forced to resign by Labor,
selected four of the new trustees representing the unions. He
testified that the four new trustees were named by the Central
Conference of Teamsters whose director was a former trustee who
was forced to resign. He said that the seven-person policy com-
mittee of the Central Conference ratified the director's choices
and the committee was made up of four former trustees.

Also, at the same hearing members of the Professional Drivers'
Council--a dissident group of IBT union members--expressed similar
displeasure that Labor had apparently agreed to permit "elected"
IBT union officials to continue to serve as trustees. The members
charged the trustees who were responsible for (allegedly) misman-
aging the Fund in the past would continue to direct, control, and
influence the current trustees.

Because of its concern over the testimony, the Subcommittee
requested comments from the Assistant Secretary for Labor-
Management Relations. In his August 1978 response, the Assistant
Secretary acknowledged that some of the former union trustees,
who were forced to resign from the Fund, held offices in the Cen-
tral and Southern Conference of the Teamsters' organizations.
These organizations appointed the new trustees, and the former
trustees participated in the selection of their successors., The
Assistant Secretary stated, however, that the selection did not
violate ERISA's provisions. Labor later became concerned about
the former trustees' role and influence and cited it as a reason
for making a second onsite investigation. (See chs. 7 and 8.)

CONCLUSIONS

Despite some apparent benefits from the Government's investi-
gation, in our view, Labor's and IRS' dealings and agreements

1l/See hearings on "Central States Teamsters Fund," Subcommittee
on OQversight, House Committee on Ways and Means, 95th Cong.,
2nd sess., pages 4, 5, 14, 15, 76, and 77 (June 1978).
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with the trustees had significant shortcomings and left numerous
problems unresolved. Thus, we guestion whether the benefits and
improvements imposed by the Government will result in lasting
reforms to the Fund, without the continued diligent effort of
Labor and IRS.

Further, we question whether the reforms and changes that
Labor and IRS required the trustees to make in the Fund's opera-
tions were the best the Government could have achieved and the
most advantageous for the Fund and its plan participants. 1In our
opinion, Labor's and IRS' findings of alleged mismanagement and
abuse by the former trustees and IRS' action of removing the
Fund's tax-exempt status gave the Government a strong bargaining
position and advantage in its dealings with Fund officials. How-
ever, Labor and IRS, in the final negotiations with the trustees,
may not have gained lasting reforms and improvements to the Fund's
operations or removed the influence and control exercised by the
former trustees—-who allegedly mismanaged the Fund.

We also question Labor's and IRS' decision not to require the
trustees to enter into a written agreement, such as a consent
decree. Without a court enforceable consent decree, Labor and IRS
did not have an effective means to require the trustees to adhere
to the conditions that they might otherwise have had. As the
record shows, the current trustees did not satisfy all of the con-
ditions the Government imposed when IRS requalified the Fund, and
another investigation was needed. Moreover, because of the Fund's
failure to cooperate, IRS needed to obtain a court-enforced summons

before it was able to resume its investigation and determine whether

the Fund had complied with the eight conditions.

Further, we guestion Labor's and IRS' decision not to play
a more active role in insuring that the successor trustees were
qualified and independent, particularly in view of the Fund's his-
tory of controversy and dissatisfaction expressed with the trust-
ees, both within and outside the IBT organization. Concern was
expressed about the influence of the former trustees over selection
of the current trustees, but Labor said the selection did not
violate ERISA. However, Labor belatedly recognized and became
sufficiently concerned over the former trustees' influence and
actions of the current trustees to resume its investigation.

We believe, therefore, that Labor, in consultation with IRS,
should closely monitor the selection of future Fund trustees and
establish qualifications, such as those considered in 1977--
professional, independent, neutral, etc.--that future Fund trustees
must meet. As part of this monitoring, Labor should retain the
option of vetoing any selected trustees that they consider not
qualified or not meeting their criteria.
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RECOMMENDATION TO THE SECRETARY OF LABOR
AND THE COMMISSIONER OF INTERNAL REVENUE

In view of the continuing concern over the influence and
control of the current trustees and the Fund's operations by the
former trustees who allegedly mismanaged the Fund, we recommend
that the Secretary, in consultation with the Commissioner, require
that future Fund trustees meet the criteria and qualifications
similar to those established in 1977--independent, professional,
and neutral, etc; closely monitor the selection of future trustees;
and veto the selection of a trustee not meeting the criteria.

AGENCY COMMENTS

Labor said it concurs with the goals in our above recommenda-
tions and those in our recommendations on pages 83 and 84 to assure
that the Fund is operated and managed prudently and to reorganize
the way the Fund handles and controls the employers' contributions
and other moneys to remove the trustees' control over any of these
funds. Labor said it is attempting to achieve the goals in our
recommendations through a comprehensive court-enforced consent
decree agreeable to the Fund.

IRS said it does not believe that it has the authority to
establish qualification requirements for the selection of trustees
by the Fund. IRS said, however, it strongly agrees with our objec-
tive and believes it can best be accomplished under title I of
ERISA. To this end, IRS said that the Task Force--created by the
Secretaries of the Treasury and Labor and the Attorney General in
March 198l1--has been conducting negotiations with the Fund and,
as a Labor official testified in October 1981 congressional hear-
ings, the Task Force 1/ has requested the Fund to agree to the
selection of unaffiliated (i.e., neutral) trustees as part of a
comprehensive consent decree.

We discuss Labor's and IRS' actions--and ocur evaluation of
their efforts--on pages 84 to 88 in chapter 7.

1/See footnote 1, page 20.
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CHAPTER 7

TRUSTEES TRYING TC REASSERT CONTROL

OVER FUND'S ASSETS AND INVESTMENTS

As another condition of requalification, the trustees agreed
to appoint independent investment managers to handle the Fund's
assets and investments. On June 30, 1977, the trustees entered
into a series of contracts under which the (1) Equitable Life
Assurance Society of the United States became overall or managing
"fiduciary"” for the Fund and investment manager for the Fund's real
estate assets east of the Mississippi and (2) Victor Palmieri and
Company, Incorporated became investment manager of the Fund's real
estate assets west of the Mississippi. Both Equitable and Palmieri
appear to be successfully managing the assets and investments.

As a result, the Fund's assets, managed by Equitable and
Palmieri, grew from $1.6 billion to $2.9 billion and the investment
income grew from $73 million to $151 million annually. However,
despite Equitable's and Palmieri's performances, and contrary to
its unwritten agreement with IRS and Labor, the trustees are trying
to reassert control over the assets.

Also, although Equitable and Palmieri handle most of the
Fund's assets and investments, the Fund's trustees still have
control over all of the Fund's income from employer contributions
as well as investments. Moreover, after transferring funds to the
investment managers for investment, the trustees still control a
substantial amount in the Benefits and Administration account
(hereafter referred to as B&A account). Our review disclosed that
Labor and IRS have not adequately monitored the B&A account to
assure that the trustees are prudently using these funds.

FUND'S CONTRACTS WITH
EQUITABLE AND PALMIERI

Condition eight of IRS' April 26, 1977, letter requalifying
the Fund's tax-exempt status required that the trustees transfer
management of the Fund's assets to a professional investment
manager. Labor, in coordination with IRS, established certain
qualifications for the investment manager and told Fund officials
it would veto any firm chosen by the trustees that did not meet
its qualifications.

During its negotiations with the Fund in March 1977, Labor
and IRS told the trustees' representatives that the investment
manager had to meet Labor's general criteria--independence,
professionalism, and national stature. Labor alsc told the
trustees that (1) they would have to be prudent in their choice
of the manager, (2) they would not be relieved of their duties to
monitor the investment manager's performance, (3) the manager se-
lected would have to be competent and be able to withstand the
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public scrutiny that would inevitably begin when the choice was
made public, and (4) the contractural structure had to be workable

and meet ERISA's requirements.

After negotiating with several firms, the Fund's trustees
selected Equitable and Palmieri. Under the June 30, 1977, con-
tracts, Equitable became the overall or managing "fiduciary" of
the Fund as well as manager for Fund real estate east of the
Mississippi and Palmieri became manager for Fund real estate west
of the Mississippi. As managing fiduciary, Equitable had exclusive
responsibility to (1) set investment policy and objectives for in-
vestment of assets, (2) select and monitor the performance of the
securities managers (other than Equitable) and custodian of the
Fund, and (3) allocate available investment funds among types of
investments and managers.

The trustees are responsible for monitoring Eguitable's per-
formance and, with Equitable, for monitoring Palmieri's performance;
establishing pension benefit levels; enforcing relevant collective-
bargaining agreements; determining the gualification, eligibility,
and payment of pension benefits; and the actuarial soundness of the
Fund.

The trustees also are responsible for managing and determining
an appropriate reserve for the B&A account. The trustees, after
determining the amounts needed in the B&A account to pay benefits
and administration expenses, turn over the excess ("new funds")
to Equitable for investment. The contract does not define what an
appropriate reserve is or the amount that the trustees should keep

in the B&A account.

The Fund's contracts with Equitable and Palmieri are for
5 years. The Fund cannot terminate, change, modify, alter, or
amend either Eguitable's or Palmieri's appointments, in any
respect, before October 2, 1982, except for cause and only upon
written consent of the Secretary of Labor. However, after Octo-
ber 2, 1982, the Fund can terminate the contracts without Labor's

consent.

Labor was satisfied with the Fund's arrangements with
Equitable and Palmieri and did not exercise its veto. In fact,
the Secretary of Labor stated in a September 28, 1977, letter to
the Senate Committee on Human Resources that he believed the con-
tracts provided a sound basis for future management of the Fund
assets. He said that they contained great promise of ending years
of suspicion, allegations, and wrongdoing that surrounded asset
management of the Fund and persons associated with it.
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EQUITABLE SHIFTS FUND'S INVESTMENTS FROM REAL
ESTATE LOANS AND INCREASES THE FUND'S INCOME

One of the principal criticisms of the Fund's investment port-
folio was the concentration of investments in real estate-related
loans. Since Eguitable has taken over, the Fund's assets have been
largely redirected to investments in stocks and other securities.
On October 3, 1977, when Egquitable assumed control of the Fund's
$1.592 pillion in assets, about 60.6 percent ($966.0 million) of
the assets was real estate and mortgage loans. The other estimated

39.4 percent ($626.2 million) was primarily invested in stocks and
bonds.

However, on December 31, 1980, about 3 years after Equitable
assumed control, the assets that it manages had grown to $2.865 bil-
lion, 1/ and the real estate and mortgage investments had decreased
to about $631.2 million, or only about 22 percent of the total
assets. (See app. IX for table showing the Fund's investments at
Oct. 3, 1977--when Equitable took over--and at the end of calendar
year 1980.)

Eqguitable's Summary Report for December 31, 1980, shows that
Equitable and Palmieri control $1.305 billion, or almost half of
the $2.865 billion in assets. Palmieri controlled $394.9 million
and Equitable $910.4 million. The remaining $1.560 billion in
assets are contreolled by the other investment managers that Equi-
table had hired. (See app. X for table showing the assets con-
trolled by all investment managers.)

Equitable substantially
increases the Fund's income

Since Equitable assumed control of its assets, the Fund's
investment income has steadily increased.

One of Equitable's investment objectives is to maintain a
minimum annual rate of return overall for the Fund of at least
6.5 percent over a 4-year period. Equitable has exceeded its
goal. To illustrate, Equitable has reported that from an in-
vestment standpoint, the increase in investment assets through
December 31. 1980, was at an annualized rate of return equal to
10.38 percent, as compared to 4.5 percent in 1976.

For calendar year 1979, the Fund's total investment income
was about $151.3 million, or more than double the $73 million

1/In December 1981, Fund officials told us that, in addition to
Equitable's and Palmieri's performances, other factors were in-
volved in the asset increase, such as a positive cash flow
(employer contributions greatly exceeding benefit payments and

expenses), a general increase in interest rates, and the passage
of time.
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earned as reported by the Fund for 11 months in 1976, when the
former trustees controlled the investments and assets. 1/ 1In
calendar year 1980, Equitable reported investment income had
increased to $191.9 million. 1In all, Equitable reports that
the Fund has earned $477.2 million in investment income from
October 3, 1977, to December 31, 1980.

TRUSTEES ATTEMPT TO COMPROMISE
INDEPENDENCE OF INVESTMENT MANAGERS

Despite the investment managers' performance and the unwritten
agreement with Labor and IRS, the current Fund trustees have re-
peatedly and openly sought to undermine the independence of Equi-
table and Palmieri and reassert control over the Fund's assets and
investments.

The trustees' attempts to compromise the independence of Equi-
table and Palmieri came less than 6 months after the firms assumed
control of the Fund's assets in October 1977. 1In March 1978, the
trustees passed a series of resolutions which stated, among other
things, that the trustees (1) could remove Equitable and Palmieri
for cause, before the 5-year contract period had expired, without
the Secretary's consent and (2) had to be notified at least 30 days
before disposal of assets over $10,000.

According to the Assistant Secretary for Labor-Management
Relations, these resolutions, if they became effective, could have
had a potentially significant impact on the independent asset man-
agers. Also, Equitable and Palmieri acknowledged that requiring
them to give 30-day notice to the trustees before the disposal of
real estate assets would restrict their independence so that they
would no longer be independent investment managers.

1l/In its December 1981 comments, the Fund agreed that this state-
ment is substantially correct, but stated that it is very mis-
leading to an uninformed reader since it implies that Equitable
outdid the trustees by more than 200 percent. The Fund said this
is not true. Equitable earned $151 million on an average invest-
ment of $2,145 million or 7 percent at a time when the average
prime rate was 12.5 percent. Equitable therefore earned 56 per-
cent of prime. The trustees earned $73 million on an average
investment of $1,362 million or 5.9 percent at a time when the
average prime rate was 6.8 percent. The trustees therefore
earned 86.8 percent of prime. If the trustees' experience in
1976 was applied to 1979, they would have earned 10.9 percent
as opposed to the 7 percent earned by Equitable or $84 million
over and above what Equitable earned. Finally, it should be
noted, the Fund said, that a comparison is being made between
an 1l- and 1l2-month period, and that, in general, performance
is a function of asset mix and the market conditions existing
during a specific period.
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In an April 18, 1978, memorandum to the Secretary of Labor,
the Assistant Secretary for Labor-Management Relations expressed
concern about the trustees' resolutions and indicated the possi-
bility that they were laying the groundwork to remove Equitable
and Palmieri as their investment managers. The Assistant Secretary
said Labor would take appropriate action if the dismissal occurred.
Labor notified the trustees and investment managers that the res-
olutions were not enforceable.

Other actions taken by the current trustees to undermine the
investment managers' function included having the Fund hire its
own internal staff of real estate analysts. This staff, according
to the Labor officials, duplicated much of the investment managers'
work. Also, according to Palmieri, the trustees instructed the
staff to perform independent inspections of all assets under
Palmieri's management.

Further, the Fund's staff is managing a considerable amount
of assets that apparently were acquired after Equitable became
investment manager or were not turned over to Equitable. The
Fund's annual reports showed that its staff managed $72.7 million
as of December 31, 1977, and $100.5 million as of December 31,
1978, in securities. As of December 31, 1979, the amount managed
by the Fund's staff increased to $157.2 million.

Trustees' impeded Palmieri's attempts
to sell certain Fund real estate

Another indication of the trustees' attempt to compromise
the investment managers' independence concerned actions by a
current trustee and two former trustees in impeding Palmieri's
sale of the Fund's Wonderworld Property. This property, carried
by the Fund at a value of $960,000, is about 5.8 acres and located
in the Las Vegas County Country Club Estates, Las Vegas, Nevada.

In late March 1978, Palmieri placed an advertisement in a
national newspaper for solicitation of inquiries for the purchase
of this property. During 1978 and the first half of 1979, Palmieri
received several offers for the property:; however, all offers were
withdrawn because of the prcoblems (financing, etc.) encountered by
the prospective borrowers.

During the period it was attempting to sell Wonderworld Prop-
erty, Palmieri was subjected to harrassment and attempts to com-
promise its independence. To illustrate, a current trustee and
two former trustees (one of whom is the new president of the IBT
union), along with two other defendants were criminally indicted
by a Federal grand jury in Chicago for conspiring to bribe a U.S.
Senator. According to the indictment, 1/ the five defendants

1/See May 22, 1981, indictment, United States of America v.
Allen M. Dorfman, Roy L. Williams, Joseph Lombardo, Thomas F.

O'Malley, and Andrew G. Massa (also known as Amos Massa),
81 CRO 269 USDC, N.D. Ill.
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allegedly conspired together to give the Senator the exclusive
right to purchase the Wonderworld Property at a set price in return
for his delaying the introduction and passage of a trucking de-
regulation bill.

The indictment stated that the defendants:

-~Attempted to influence employees of Palmieri in their
decision as to the purchaser and sales price of the
Wonderworld Property.

--Allegedly caused other individuals and entities, not
associated with the Senator, to withdraw bids made
to Palmieri for purchase of the Wonderworld Property.

-=-Allegedly submitted to Palmieri bids for the property on
behalf of the Senator and others associated with him
without their knowledge.

The sale of the Wonderworld Property by Palmieri to the
Senator and others did not go through, and the property was sold
to other persons. On July 2, 1979, Palmieri sold the property
for $400,000 in cash and a $1.2 million note bearing interest at
12 percent a year. Alsc, the trucking deregulation ;/ bill was
passed by the Senate and eventually became law.

According to Justice officials, the indictment against the
former and current trustees was still in pretrial activity and
they do not expect the trial to start until May 1982.

Trustees' attempt to terminate
Palmieri as investment manager

The trustees also attempted to have Palmieri reduce its
management fees--which were fixed for the 5-~year contract period--
in light of the overall decline of assets managed by Palmieri.
(Because of loan amortization and asset sales, the assets managed
by Palmieri had declined from $550 million in October 1977 to
$430 million as of August 1979.}) Palmieri, however, refused.

In August 1979, the trustees passed a resolution demanding
that (1) Palmieri enter immediate negotiations to reduce its fee
and (2) Equitable and the Fund's custodian bank stop paying con-
tracted fees until Palmieri agreed to renegotiate. Labor notified
the trustees and Equitable that the resolutions were not enforce-
able. Also, according to Labor officials, the fees were paid to
Palmieri.

1/0n July 1, 1980, "The Motor Carrier Act of 1980" (Public
Law 96-296) was enacted which partially deregqulated the truck-
ing industry by reducing substantially Federal economic regu-
lation over the industry.
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Finally, the Fund's trustees on November 23, 1979, submitted
a request to Labor for an advisory opinion on whether Palmieri
should renegotiate its fees and whether the Fund could terminate,
without Labor's consent, Palmieri's contract because it refused
to renegotiate the fees.

On May 7, 1980, Labor issued an opinion stating that
(1) Palmieri's management fees were not unreasonable and the Fund
should continue to pay them, {2) because Palmieri's fees were not
deemed unreasonable, the trustees did not have cause for terminat-
ing Palmieri, and (3) the requirement of written consent of the
Secretary to terminate Palmieri's appointment as investment manager
was still valid and enforceable.

According to the Fund's counsel, the request for the advisory
opinion reflected a genuine effort by the trustees to resolve
serious ERISA issues without resorting to other available remedies.
The counsel also stated that the trustees' reguest would not
diminish their right and opportunity to resort, in the future, to
one or more of other remedies, after the "advisory” opinion was
analyzed. The Fund's letter did not provide information on what
other remedies it would take.

The trustees' attempt to compromise the investment managers'
independence was also vividly expressed in a report prepared by
Labor's Office of the Soclicitor in February 1980, which concluded
that the performance to date demonstrated significant disregard
of the participants and beneficiaries. The report stated that
perhaps the most serious threat of the new trustees to the interest
of participants and beneficiaries of the Fund is the trustees' ap-
parent determination to compromise or terminate the activities of
the independent managers.

TRUSTEES STILL CONTROL
THE FUND'S INCOME

Although the Fund transferred substantial funds to Equitable
for investment--about $665 million from October 1977 to December
1980--the trustees retained a signficant amount of the Fund's in-
come in the B&A account.

To illustrate, during calendar year 1979 the trustees trans-
ferred $186 million to Equitable. However, on December 31, 1979,
the trustees controlled $142 million in the B&A account.

The B&A account only shows the income the Fund receives
through employer contributions and excludes the Fund's invest-
ment income. For example, it excludes investment income earned
by Equitable and other investment managers on the Fund's invest-
ments. In 1980, for example, Equitable earned investment income
of $191.9 million. Eguitable, to December 31, 1980, had earned
interest income of $477.2 million since it became the Fund's
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investment manager. Equitable, under its contract with the Fund,
is required, if requested by the Executive Director, to transfer
the investment income, partially or wholly, to maintain an appro-
priate reserve in the B&A account.

Equitable does not have any responsibility for the B&A
account. Thus, the trustees have sole responsibility for the
account. The fact that the trustees would still control substan-
tial income through this account, and the need for adequately
monitoring it, was recognized early by the Senate Permanent Sub-
committee on Investigations. Labor officials, including the
Secretary of Labor, in July 1977 testimony acknowledged the need
for adequate monitoring and assured the Subcommittee members that
Labor would continually monitor and review the trustees' handling
of the funds they control. 1/

LABOR DID NOT ADEQUATELY
MONITOR B&A ACCOUNT

Contrary to the Secretary of Labor's and other officials'
testimony, Labor did not adequately monitor the B&A account.

Labor's SIS was responsible for monitoring the account, but
it performed little monitoring. In fact, Labor left the Fund's
site in May 1977, several months before the BsA account was set
up, and Labor's monitoring consisted of reviewing monthly and
annual reports at Labor's headquarters, plus information from
other agencies, such as IRS.

The acting director of SIS in 1979 agreed that there was
little monitoring. He said there was little time for Labor to do

any monitoring before the civil lawsuit was filed in February 1978.

After the suit was filed, the Fund stopped cooperating with Labor.
He said that Labor would have had to issue a subpoena to obtain

records from the Fund. He also said there were no allegations re-

garding mishandling of this money, or any evidence of mishandling

in the annual reports. Labor did not issue a subpoena for records

on the B&A account until April 1980.

Further evidence on the lack of adequate monitoring of the
Fund's B&A account by Labor was noted in the November 1979 report
entitled "Central States, Southeast and Southwest Areas Pension
and Health and Welfare Funds," which was prepared for the Deputy
Assistant Secretary of LMSA by an LMSA Atlanta Deputy Assistant
Regional Administrator. Regarding the financial operation of the
Fund, the report stated:

1/8ee footnote 1, page 8.
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"There is virtually no information available on the
current financial operation of the fund.

"The methods by which a determination is made as to
how much money should be transferred to the assets
managers, how expenses are approved, what author-
ity is delegated to the executive director, and in
general, how the Fund operates financially are all
unknown at the present time.

"We have very little knowledge of the details of
how much money is actually received by the Fund,
how much money is transferred to the asset managers,
or how money being held by the Fund is managed.”

According to the report, Labor should investigate to determine

the actual moneys maintained by the Fund, the moneys transferred
to asset managers, and the reasons why the Fund needs to maintain
an estimated $100 million in escrow in the B&A account since it
can request and receive any moneys from the asset managers needed
for the account. The report also said Labor needs to review how
well the Fund is managing the assets it controls.

The continuing congressional concern over the lack of effec-
tive monitoring and the size of the B&A account was expressed in
March 1980 congressional hearings. l/ The Secretary of Labor was
asked if Labor knew the size of the account and whether there was
a problem with the size. The Secretary sald that he did not have
any information that would lead Labor to believe the account was
unreasonably large. He said information received from IRS showed
that the B&A account had about $65 million as of June 1979, He
said that this fiqure did not appear to (1) be unreasonable in
view of the size of the payments the Fund makes or (2) violate
ERISA. He concluded that "It is up to the asset managers to
determine whether the amount is in violation of the asset manage-
ment agreements."

However, Equitable's contract with the trustees specifically
states that Equitable is not responsible for the B&A account.
Moreover, the November 1979 report by the Deputy Assistant Secre-
tary, LMSA, acknowledges that Equitable has no control over, or
responsibility for, the B&A account and that the trustees can re-

quest any amount desired from Equitable for the account, and Equi-

table is bound to honor the request.

In addition, the B&A account balance had grown to $142 million

as of December 31, 1979, or more than double the $65 million con-
sidered reasonable by the Secretary.

1/see footnote 1, page 46.
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A further indication of the lack of adequate monitoring is
shown in comments made in April 1980 by the Fund's assistant
executive director in response to the following question by a
congressional subcommittee. 1/

"Has IRS, the Department of Labor or the investment
managers questioned the size of the Benefits and
Administration Account, and whether such size was
in fact reasonable, within the past year?"

The assistant executive director stated that two inquiries
were made, one by Equitable in January 1980 asking why the balance
had grown by $28 million during 1978 and another by IRS in March
1980 requesting information regarding the amounts retained in the
B&A account. He said that the Fund responded to both inguiries
within several weeks.

The assistant executive director concluded that "other than
the inquiries above, the Fund is not aware of any other inquiries
regarding the B & A account.”

The continuing congressional concern over inadequate monitor-
ing of the B&A account was also expressed in September 1980 con-
gressional hearings. 2/ 1In reply to criticism concerning the lack
of monitoring, the Secretary testified that Labor was monitoring
the account from information obtained through confidential sources
and IRS. He added that Labor now has information that provides a
monthly summary of the low and high balance transfers to Equitable
and benefits paid. It comes from various sources.

He acknowledged, however, that at the end of December 1979
the B&A account contained $142 million. He said there was an
extraordinary accumulation of funds for paying a one-time
supplemental benefit payment of $315 per beneficiary. Following
this extraordinary payment he said the level of the account has
steadily declined.

Its interesting to note that the Secretary said Labor relied
on IRS for information on monitoring the B&A account. Yet, at the
same congressional hearing, IRS officials testified that, in August
1979, the Fund stopped sending in monthly reports on its compliance
with the conditions for requalification and, in effect, barred IRS
from conducting audit activities at the Fund's premises to deter-
mine the trustees' compliance with the requalification conditions.
IRS was not allowed back on the premises until about July 1980.
(Ssee ch. 8, p. 98.)

1/see footnote 1, page 46.

2/See footnote 2, page 1.
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TRUSTEES ALLEGEDLY ACTED IMPRUDENTLY
IN AN ATTEMPT TO USE THE B&A ACCOUNT
TO MAKE QUESTIONABLE LOAN '

According to information gathered by Labor, as well as state-—
ments made by the Fund's former assistant executive director, the
moneys in the B&A account are invested in certificates of deposit
(normally 6-months maturity) and commercial paper that allowed the
Fund to earn the current market rate. 1/

Fund trustees, however, in one case, apparently intended to
use the moneys in the B&A account to make a $91 million loan, as
part of an out-of-court settlement of a suit against them for
failing to fulfill a loan commitment. In this case, the trustees
in January 1975 had approved a commitment to loan a prospective
borrower--the M&R Investment Company, Inc., controlled by Morris
Shenker--340 million to renovate the Dunes Hotel in Las Vegas,
Nevada, and to construct a 1,000-room addition. The borrower had
previously received loans from the Fund. However, in June 1976
the trustees rescinded the commitment because the loan would have
been a "prohibited transaction” under ERISA. This arose because
the prospective borrower's firm is related to a contributing em-
ployer and, as such, is disqualified from receiving a loan under
the act.

The prospective borrower, in June 1976, sued 2/ the trustees,
seeking approval of the locan and $100 million in damages. . The
case continued for several years, and in September 1979, the
trustees and the prospective borrower proposed a settlement by the
Fund making an additional $85 million loan plus $6 million to re-
structure the old loan. The settlement was conditioned on approval
by the court and the Fund's counsel, in presenting the proposed
settlement to the court, stated:

"I might state for the record that the position of the
Fund is that we are not, in addressing this lawsuit,
in the business of asset managing. We are not seeking
to make real estate loans or acquire real estate. We
are attempting to extricate the Fund from the litiga-
tion as I have previously stated in the status report
and we consider this to be an administrative matter."®

1/In December 1981, Fund officials told us that the rate of return
on the moneys in the B&A account was 8.33 percent in 1978,
11.08 percent in 1279, 12.52 percent in 1980, and 16.67 percent
for the first 9 months of 1981.

2/M&R Investment Company, Inc., v. Fitzsimmons, et al.,
No. LV-76-114 in U.S. district court, Las Vegas, Nevada.
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Before the submission of the proposed settlement, all parties
to the litigation, including Labor, would be notified. Labor,
which had intervened in the suit to protect the Fund's interest,
stated, however, it was not made aware of the settlement until
the Fund proposed it. Labor strongly objected to the settlement
and suggested to the court that Labor and Equitable review the
proposed settlement. At the court's request, Labor and Equitable
reviewed the proposed settlement and both objected to it, stating
that the loan would not be an appropriate transaction. As a result,
the court did not approve the proposed transaction.

Alsc, in January 1980, the court ruled for the Fund holding
that the proposed initial $40 million loan was unlawful under
ERISA's prohibited transaction provisions. The court also denied
the prospective borrower's claims for damages. The prospective
borrower has appealed the court's ruling, and as of December 1,
1981, the appeal was still pending.

According to Labor officials, in the transparent attempt to
circumvent the authority of the investment managers, the trustees
planned to increase the balance of the Fund's B&A account suffi-
ciently to fund the $91 million loan.

In April 1981, Labor added this transaction to its civil suit
as another example of an alleged imprudent action by the trustees.
Labor stated the trustees made the original loan commitment even
though the prospective borrower was a party in interest to the
plan, and the loan therefore was illegal per se. As a result, the
trustees caused the Fund to incur litigation expenses of $1 million
which have not been recovered.

SENATE PERMANENT SUBCOMMITTEE
CONCERNED ABOUT FORMER TRUSTEE
NOW PRESIDENT OF IBT

In May 1981, Mr. Roy Lee Williams, one of the former trustees,
who is one of the defendants in Labor's civil suit for alleged im-
prudent actions, was appointed interim president of the IBT union
to succeed Mr. Frank Fitzsimmons who died on May 6, 1981. 1/ The
Senate Permanent Subcommittee on Investigations on May 20, 1981,
issued an interim report on its concern about Mr. Williams' past
activities, his fiduciary responsibilities at the Fund, and the
need for Labor to take further action against Mr. Williams. 2/

1/In June 1981, Mr. Williams was formally elected president of
the IBT union.

g/See the Interim Report of the Permanent Subcommittee on Inves-—
tigations regarding its "Oversight Inquiry of the Department of
Labor's Investigation of the Teamsters' Central States Pension
Fund, " Senate Report 97-122, 97th Cong., lst sess., May 20, 1981.
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The Subcommittee's report stated that Mr. Williams served as
a union trustee on the Fund's Board of Trustees from 1955 to 1977
and he was one of the four holdover trustees who were forced to
resign in April 1977 under pressure from Labor. Although he left
the Board, Mr. Williams retained his posts as president of Team-
sters' Local 41 in Kansas City, Missouri, vice president of the
Teamsters' International union, and a member of the Central Con-
ference of Teamsters--which helped select the current trustees.

The report cited Mr. Williams' past activities including his
indictments for alleged embezzlement of union funds--for which he
was acquitted--and his involvement in the attempt to persuade the
new trustees to manipulate the Fund's Bs&A account to complete the
loan to Morris Shenker, which had been blocked by a Federal dis-
trict court.

The Subcommittee's report also cited evidence charging that
Mr. Williams is controlled by a reputed organized crime leader in
Kansas City and exercises great influence with the Fund for this
organized crime figure. The report said the document containing
this charge was authenticated by the Organized Crime and Racketeer-
ing Section in Justice's Criminal Division.

Mr. Williams was called on to testify at the Subcommittee's
hearings in August 1980 on Labor's handling of the investigation
of the Fund and on the influence of the former trustees on the
Fund and its current operations. 1/ The Subcommittee members
asked Mr. Williams many questions concerning his past activities
and his alleged attempts to influence the current trustees and
their attempts to compromise the Fund's investment managers. The
report stated, however, that Mr. Williams refused to answer the
Subcommittee's questions and invoked the U.S. Constitution's
Fifth Amendment privilege 23 times by refusing to answer on the
grounds his testimony may tend to incriminate him.

The report pointed out that Labor was able to persuade another
former trustee of the Fund {(Mr. William Presser) to resign because
he refused to answer Labor's questions about his fiduciary conduct.
Labor's position was that trustees are obliged to account for their
conduct as fiduciaries, and if they refuse, Labor can accuse them
as being unsuitable to continue to serve as a fiduciary. Labor's
position is that a fiduciary, a person entrusted with the money
of union members, is accountable as to how the money is handled.
The Subcommittee believed Labor should apply the same legal reason-
ing to Mr. Williams and his fiduciary conduct. The Subcommittee's
report said:

"By federal statute any official position in a labor
organization as well as a position of trustee of an
employee benefit plan is described as a fiduciary

1l/See footnote 2, page 1.
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position. A union officer, as a statutory fiduciary,
has the same duties as a trustee; that is, to hold
the assets of the union for the sole benefit of the
union members, to handle the assets of the union
members, to handle the assets prudently and to ac-
count for his actions."

Therefore, the Subcommittee's report recommended that:

"Because of the allegations concerning his fiduciary
conduct, because he refuses to account for his affairs
as a fiduciary and because of unanswered charges that
he represents organized crime syndicates like the
Kansas City mob, issues which reflect on his fiduciary
duties, a sericus question has arisen as to whether or
not Roy Lee Williams has any place in any position of
trust in the Labor movement."

* * * * *

"The Labor Department and the federal courts should
give Roy Lee Williams another opportunity to answer
questions about his conduct as a fiduciary.

"The Subcommittee recommends that the Department of
Labor evaluate the conduct of and the allegations
against Williams and then determine whether or not
he is suitable for high office in the Teamsters
Union.

"An administrative proceeding should be convened and
Williams should be asked appropriate questions about
his current fiduciary duties. If his responses are
not adequate, the Labor Department should petition
the federal court seeking the removal of Roy lLee
Williams from his fiduciary position. This would
provide Williams with a full and fair due process
hearing. Such court should consider each and every
factual allegation concerning Mr. Williams as well
as his refusal to respond to allegations which re-
flect adversely on his fiduciary status.

"The Subcommittee recommends that the Labor Depart-
ment pursue this course of action and inform the
Subcommittee of its actions within 60 days after
the filing of this report.”

On July 9, 1981, the Secretary of Labor sent a letter to the
Subcommittee which stated that Labor did not have the authority to
carry out the Subcommittee's recommendation. The letter stated that
the Solicitor of Labor has determined that Labor has no authority
to seek the removal of Mr. Willjiams or to otherwise challenge his
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incumbency as president of the IBT union. Unlike ERISA, the letter
stated the Labor Management Reporting and Disclosure Act of 1959--
which covers union and union officers--does not provide any proce-
dure for removal of officers of international unions by civil or

administrative proceedings which Labor could institute. If Williams

should be convicted of conspiracy, the Secretary stated, to commit
bribery, a crime for which he has been indicted, he would be auto-
matically required to relinquish his union office under section 504
of the act. This provision, the Secretary stated, is enforced only
by criminal prosecution and, therefore, is not subject to civil or
administrative action by Labor.

In its final report issued on August 3, 1981, 1/ the Sub-
committee said:

"while it still believes that the Labor Department
does have the authority to remove union officers for
alleged fiduciary breach, the Subcommittee feels
that Congressional intent should be apparent beyond
the shadow of a doubt. Therefore, the Subcommittee
recommends that Congress pass legislation which
declares that the Department of Labor has statutory
authority to apply to federal court to remedy any
breach of fiduciary duty by a labor union official,
including the ability to seek removal of such an
official."

As of December 1, 1981, the Congress has not passed the
recommended legislation.

CONCLUSIONS

We believe that Labor, in consultation with IRS, should con-
tinue to take action to remove the trustees' control over and in-
fluence on all the moneys the Fund receives. Labor should, based
on its current evidence and further evidence to be developed under
its new investigation, consider proposing a reorganization of the
way the Fund handles and controls the employers' contributions and
its other moneys to remove the trustees' control over any of these
funds.

We believe, for example, that the Fund should continue to use
an independent investment manager for the best interests of the
Fund and its plan participants. The present investment managers
are successfully managing the Fund's assets. Despite their
successful performance, however, the trustees have continuously
tried to reassert control over the Fund's assets.

1/See final report of the Permanent Subcommittee on Investigations
regarding its "Oversight Inquiry of the Department of Labor's
Iinvestigation of the Teamsters Central States Pension Fund,"
Senate Report 97-177, 97th Cong., lst sess., August 3, 1981.
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In our view, therefore, it is imperative for Labor, during
the current investigations and future negotiations with the
Fund, to assure the continued management of the Fund's assets by
a responsible, independent asset manager, through and beyond the
terms of the 5-year contracts with the present managers which end
October 1982.

Labor, in consultation with IRS, should try to obtain a written
commitment from the trustees that they continue to employ a profes-
sional, independent asset manager indefinitely under contractual
arrangements. If the trustees should decide to consider managers
other than the present managers, Labor should require the same
selection criteria as in the past--independence, professionalism,
and national stature--and should insist on using its enforcement
responsibility under ERISA to veto any firm or firms not meeting
the criteria.

We believe that Labor and IRS should also insist that the
trustees' appoint a financial institution as custodian to handle
the B&A account, pay administrative expenses and pension benefits,
and transfer excess funds to the investment manager. Labor and
IRS should confine the trustees' role to setting investment poli-
cies, deciding on the investment manager and the custodian, and
determining pension benefit levels and eligibility requirements.
Other State and local pension plans have successfully used this
concept.

Finally, we believe that any agreement that Labor negotiates
with the Fund's trustees should be in the form of a consent decree
agreed to and signed by Labor and the Fund's trustees. As mentioned
earlier, a consent decree would be an effective means of ensuring
compliance with the agreed to terms. Such a document would insure
that the Government's position is clear and unequivocal, and in
our opinion, it would help assure future reforms are long lasting.

RECOMMENDATIONS TC THE SECRETARY OF LABOR
AND THE COMMISSIONER OF INTERNAL REVENUE

To help assure that the Fund is operated and managed prudently
and for the exclusive benefit of the plan participants and benefi-
ciaries, as required by ERISA, we recommend that the Secretary, in
consultation with the Commissioner, obtain an enforceable commitment
(e.g., consent decree) from the trustees for the Fund tc (1) con-
tinue to have an independent investment manager to control and
manage the Fund's assets and investments after the present managers'
contracts expire in October 1982 and (2) use the same selection cri-
teria and qualifications as in the past--independent, professional
expertise, and national stature--should the trustees decide to re-
place the present investment managers after October 1982.
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We further recommend that the Secretary, in consultation with
the Commissioner, obtain a further written enforceable commitment
from the trustees to reorganize the way the Fund handles and con-
trols the employer contributions and its other wmoneys to remove
the trustees' control over any of these funds. The proposed re-
organization should provide for

-~the Fund to employ a financial custodian (an independent
bank or other financial institution) with professional
expertise and national stature to receive and control all
moneys due the Fund, pay the Fund's administrative expenses
and pension benefits, retain an appropriate reserve, and
turn over the remainder to the investment managers;

-~-IRS and Labor to have a veto power over the selection of
the independent investment manager and financial custodian,
if the trustees' selections do not meet the Government's
qualifications; and

~-limiting the trustees’' roles and responsibilities to estab-
lishing overall investment objectives, determining eligi-
bility requirements for pension benefits and employers’
contributions, monitoring the investment managers' and
custodian's activities, and administering relevant
collective-bargaining requirements.

We further recommend that the Secretary, also in consultation
with the Commissioner, take action to require that the above-
proposed reorganization and any other reforms imposed on the Fund,
be included in a formal written, enforceable agreement (e.g., con-
sent decree) signed and agreed to by Labor and IRS and the Fund's
trustees.

AGENCY CCOMMENTS AND QUR EVALUATION

Labor and IRS stated that they concur with the goals in the
above recommendations and our recommendation on page 67 regarding
the selection of independent trustees and stated they are attempt-
ing to achieve the goals.

Labor said, however, it must be understood, that neither Labor
nor any other Federal agency may unilaterally require--through
regulation, order, or otherwise--the safeguards recommended.

Labor said that there are only two ways to achieve enforceable
regquirements regarding independent trustees, independent asset
management, a limited role for trustees, and similar reforms:

(1) a voluntary undertaking by the trustees incorporated in a
consent decree or (2) the imposition of a court order following
successful litigation. Labor said it has vigorously pursued both
courses as noted below.
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First, Labor has proposed to the Fund a consent decree making
mandatory and judicially enforceable the reforms that we have
recommended. Labor said, unfortunately, the Fund has declined to
enter into the decree and has stated it will not agree to any con-
sent decree absent a full settlement, which would include large
and entirely unacceptable concessions by the Government.

Secondly, Labor has instituted and will continue to pursue
litigation to achieve the aims set forth in the recommendations.
Labor said substantial resources have been and continue to be
invested in the cases which surround the Central States Teamsters'
Pension and Health and Welfare Funds.

_ Labor said litigation is generally a protracted process and

it is particularly so here where the present and former trustees
and the Fund are represented by experienced counsel, who have
missed no opportunity to contest every claim, request, or motion
‘including those seeking discovery) brought by Labor. Notwith-
standing this vigorous defense, Labor said it has made substantial
progress in the cases: more than 70 people have been deposed,
almost 2 million pages of documents have been reviewed, and actions

are proceeding in Chicago and Tallahassee against former and present

trustees.

Labor concluded that it is, of course, impossible to predict
the outcome of hard-fought litigation. However, Labor said it is
prepared to press litigation in the current actions aggressively
and to file new actions, as necessary, to ensure to the fullest
extent possible that the substance of the recommended reforms can
be achieved.

IRS stated that it continues to believe in the importance of
having most Fund assets subject to the control of independent asset
managers. IRS said that, after cocrdinating with Labor, on Novem-
ber 11, 1981, IRS issued a new determination letter to the Fund
that included a condition requiring the continuation of an in-
dependent asset manager arrangement. IRS said that the Fund has
agreed to this determination letter. IRS' November 11, 1981,
determination letter continues the Fund's tax-exempt status for
its pension plan and sets forth several additional conditions for
the Fund.

As part of the Fund's December 2, 1981, comments on our
draft report, the Fund's executive director gave us a copy of
the letter--which also included the Fund's approval of the terms.
(See app. XVI.)

IRS also said that while it is clear that a consent decree
would provide the Government with a more effective remedy against
the Fund, IRS has no authority under the Internal Revenue Code to
secure such decrees. In addition, IRS has determined that it does
not have authority to (1) enter into an enforceable contract
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related to the qualification requirements under the Code or
{2} commence other litigative action against the Fund.

IRS' remedies against the Fund are limited to disqualifica-
tion and the imposition of excise taxes in cases of viclations of
the minimum funding or prohibited transaction requirements. IRS
stated, however, that it has cooperated closely with Labor in
joint negotiations with the Fund by the Task Force in an effort
to impose reforms on the Fund as part of a comprehensive consent
decrze.

The Fund, in commenting on our draft report, said that the
trustees have stated an unequivocal intent to enter into a consent
decree which would institutionalize the concept of retaining an
independent investment manager for at least a l0-year period.

The Fund also stated that it is currently attempting to carry out
our recommendation that it continue to use an independent invest-
ment manager as evidenced by the fact that the trustees have exe-
cuted a proposed new 5-~year successor agreement with Equitable.
This agreement—--which the trustees signed on August 19, 198l--was
with Labor for approval at December 1, 1981.

We agree with Labor and IRS that a voluntary undertaking by
the Fund's trustees, incorporated in a consent decree enforceable
in court, would provide the Government with an effective remedy to
reform the Fund. This course would also avoid litigation which
probably would be protracted, costly, and time consuming for both
sides., We fully agree and support Labor's efforts.

We are also encouraged by the Fund's intent to continue using
an independent asset manager for 10 years and its actions in pro-
posing to renew its contracts with Equitable. However, we are
concerned about some of the changes the trustees propose to make
in the new agreements with Equitable.

We noted that the new agreements take essentially the same
form as the 1977 agreements. However, the new master agreement is
between only the trustees and Equitable, with Palmieri consenting
thereto in writing, and the new Palmieri investment management
agreement is between Equitable and Palmieri, with the trustees
consenting thereto in writing. 1/

Under the 1977 agreements, essentially all existing Fund real
estate-related assets located east of the Mississippi River are
managed by Equitable and those located west of the Mississippi
are managed by Palmieri. Further, 25 percent of all securities-
related assets and all new funds becoming available for invest-
ment are allocated to Equitable for management, and the remaining

1/See appendix XVII for Equitable's comparison of the current
and proposed new agreements.
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75 percent of such assets and new funds were allocated by Equitable
to other securities-related investment managers. However, under
the proposed new agreements:

--All real estate cash flow {i.e., essentially the excess of
cash proceeds from Fund real estate investment activities
over cash disbursement to such activities) plus 25 percent
of new funds (funds derived from employer contributions
and made available for investment) will be allocated to
Equitable to make new investments in equity real estate,
construction and long-term mortgage loans, and interests
in real estate Jjoint ventures and partnerships.

--Equitable will continue to manage the securities-related x
assets of the Fund currently under its control and an
additional 15 percent of all new funds will be allocated ;
to Equitable for investments in securities-related assets. i

——Equitable will have full discretionary authority to transfer :
funds under its management between the securities and real ;
estate investment accounts that it will maintain for the
Fund.

--Equitable's (and Palmieri's) real estate management fees
will be percentage fees based upon the values of the assets !
under their management as compared to fixed fees under the
current agreements. |

--The trustees and Equitable will jointly develop investment
peolicies and objectives of the Fund. Under the 1977 agree-
ments, Equitable has exclusive responsibility for develop- |
ing the Fund's investment policies and objectives. ‘

Finally, either party to any of the new agreements—-the
trustees, Equitable, or Palmieri--will be permitted to terminate
it, with or without cause, by giving a 180-day notice to the other
party. The proposed agreement does not mention obtaining the Gov-
ernment's consent to terminate. Under the 1977 agreements, before !
October 2, 1982, the trustees could terminate Equitable and Palmieri :
only for cause and only with the consent of the Secretary of Labor. :

In our opinion, the adoption of the above provisions would
weaken the investment managers' current agreements and could create
areas of potential abuse by the trustees. For example, the pro-
posed agreement would return the trustees to a substantial role in
determining and developing the Fund's investment policy and objec-
tives. In addition, the proposed agreement provides for the Fund,
through Equitable, to embark on a new program of real estate,
mortgage and construction lcoans, and investments. Theoretically,
Equitable could invest 40 percent of the Fund's assets in such
investments. Moreover, the proposed fee arrangements with Equi-
table make it almost inevitable that Equitable will emphasize real
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estate investments over other types, such as securities since its
fees depend on the real estate it controls.

We expressed our concerns with the proposed provisions and
arrangements to the Permanent Subcommittee on Investigations
October 1981 hearings. 1/ We stated that the Fund appears to be
returning to real estate mortgage type investments, the area in
which most of the alleged abuses by former trustees occurred.
Also, the trustees will be able to more readily influence Equi-
table because of its greater role in setting and developing in-
vestment policy.

However, the provision which gives us the most concern is the
one allowing the trustees to terminate Equitable or Palmieri with
or without cause and without the consent of Labor or IRS. In view
of the attempts by the trustees to compromise Equitable's independ-
ence and their attempts to terminate Palmieri--as documented in
this report--this provision, if allowed to stand, could seriously
impede long~lasting reforms at the Fund. Despite the trustees' and
Fund cofficials' cooperative and changed attitude, the possibility
exists that the Fund's assets could again be subjected to misuse
or mismanagement to the detriment of the pension plan participants.

We believe, therefore, that Labor, in consultation with IRS,
should, in its negotiations with the Fund, continue to stress and
insist on reforms which will remove the trustees' control over and
influence on all the moneys the Fund receives. We also believe
Labor should insist that the Fund revise the proposed agreement
with Equitable to prevent the weakening of the 1977 agreements.

1l/See footnote 1, page 20.

88



CHAPTER 8

LABOR AND IRS DID NOT INVESTIGATE UNRESOLVED

PROBLEM AREAS OF ALLEGED MISMANAGEMENT

During its original onsite work at Fund headquarters (from
Jan. 1976 to May 1977), Labor decided to concentrate its investi-
gation on the practices Fund fiduciaries used to make real estate
mortgage and collateral loans. However, Labor's investigators
also identified patterns of apparent abuse of the Fund by former
trustees and raised questions of potential civil and criminal
violations in the Fund's other operations. However, because of
Labor's decision to concentrate on reviewing the Fund's loan ac-
tivities, these other problem areas were not and will not be
investigated.

Also, IRS has responsibility to assure that the Fund complied
with the eight conditions of the April 1977 requalification letter.
However, IRS was not able to adequately investigate the Fund's ac-
tivities or compliance after August 1979 because the Fund notified
IRS on August 24, 1979, that they would no longer submit the re-
quired progress reports and the Fund, in effect, barred IRS from
conducting audit activities on the Fund's premises.

As a result of the current trustees' actions and the Labor
internal reports recommending investigation of the Fund's opera-
tions not covered in the original investigation, in April 1980
Labor renewed its investigation of the Fund. After securing a
court order, IRS also renewed its investigation at the Fund in
about July 1980.

Labor's new investigation, however, will not cover all of
the potential areas of abuse and mismanagement by the former
trustees. Also, despite comments that they are coordinating
their efforts, both IRS and Labor are reviewing the same
activities.

LABOR DID NOT INVESTIGATE
ALL PROBLEM AREAS

In addition to numerous indications of apparent loan and
investment practices that constituted fiduciary breaches under
ERISA, Labor's initial investigation disclosed other problem areas
or patterns of apparent abuse, including:

--Lack of controls over rental income.

~--Failure to properly manage real estate and non-real-estate-
related investments.

—-Reasonableness of administrative expenses.

89



--Failure to properly manage fees the Fund charged borrowers
for loans.

--Propriety of payments made to the former trustees for
allowances and expense claims--some of which could involve
potential criminal violations.

--Reasonableness of payments to firms providing services to
the Fund.

S1S' chief auditor, in 1976, indicated that full-scale audits
were justified in most of the above-mentioned areas. To illustrate,
the Fund charged borrowers a fee for loans. The fee was usually a
percentage of the loan commitment. SIS' investigation showed that
the Fund established neither a receivable account for these fees
when it issued loan commitments nor the necessary accounting con-
trols to assure collection of these fees. Also, the Fund had no
uniformity on when or how the borrowers were to pay the fees. SIS
uncovered instances where the Fund had reduced, waived, or refunded
the fees.

SIS investigators also raised questions of potential criminal
violations in two areas. One dealt with the apparent impropriety
of payments made to Fund trustees for allowance and expense claims.
The Fund's records showed that former trustees received about
$345,000 and $394,000 in allowances and expenses for 1974 and 1975,
respectively. The second area dealt with payments, averaging about
$11 million annually, to firms or others providing services to the
Fund.

One of the improprieties concerned the possibility that
trustees were receiving payments for travel expenses from both the
Fund and the Teamsters' union. Another impropriety dealt with the
possibility that companies providing services were billing the
Fund twice for the services. These improprieties could possibly
constitute a violation of section 664, title 18, U.S.C., which
prohibits theft or embezzlement of assets of pension plans covered
under ERISA.

SIS investigators also disclosed other problem areas, includ-
ing the appropriateness of the Fund's liquidity position and allega-
tions of improprieties regarding how the Fund determines eligibility
for pension benefits and how it makes benefit payments.

SIS, however, did not finish its work on these areas. Accord-
ing to a Labor official, staff was limited and the available staff
was directed to review the Fund's real estate loans. As a result
of this decision, the investigaticn was not completed and questions
of alleged mismanagement and potential criminal violations went un-
investigated.
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Failure to investigate the
National Bank of Georgia

During our review, we noted another unresolved area where SIS
apparently had a valid allegation and wanted to investigate it, but
Labor officials denied the request. In February 1976, the trustees
adopted an investment program under which the Fund gave six banks
a total of $200 million to invest. Each bank invested its share
at its sole discretion. The National Bank of Georgia was one of
the six banks, and it received $17.5 million from the Fund.

In August 1977, the former director of SIS received informa-
tion from press reports and other sources indicating that the
National Bank of Georgia's rate of return and the general perform-
ance of the investments was poorer than other Fund banks and did
not meet the Fund's investment criteria. SIS also received alle-
gations that the Bank was selected by the former trustees rather
than the Fund's investment advisor and that the Fund's transfer
of the $17.5 million to the Bank was, or may have been intended,
as a compensatory balance to either collateralize a loan which the
Fund would not make directly, or help the Bank's financial condi-
tion, or a combination of both.

Accordingly, the former director intended to immediately
initiate a thorough review and investigation of the National Bank
of Georgia's investment program. He also coordinated the pending
investigation with Justice's Criminal Division.

SIS initiated the investigation by requesting pertinent docu-
ments from the Fund. The Fund, however, did not comply with the
SIS request for records. The Fund maintained that Labor had pre-
viously agreed in March 1977 to confine its investigation to ob-
taining information from third parties, and the documents requested
were outside the scope of Labor's investigation. The former direc-
tor planned to advise the Fund that if it did not voluntarily
comply with the regquest, Labor would issue a subpoena for the re-
quested records.

However, before he could issue the subpoena, the former
director was advised that the Assistant Secretary, LMSA, wanted
to put a "hold" on the investigation and not to pursue the matter
any further. As directed, SIS did not pursue the investigation.

On September 29, 1980, the Secretary of Labor testified in
congressional hearings 1/ that Labor declined to approve the sub-
poena because, among other considerations (1) other investigative
techniques had not been attempted, (2) the need for an investiga-
tion did not appear pressing--given that at least three other

1/See footnote 2, page 1.
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governmental agencies including Justice were then investigating
the National Bank of Georgia--and (3) the information received by
Labor did not clearly suggest any fiduciary violations.

The Secretary also said that, since the Fund had already
indicated that it would resist the subpoena, Labor was not eager
to give the trustees any excuse to delay the final closing of the
asset management contracts with Egquitable, a closing which was
then set for September 30 and which was actually accomplished on
October 3, 1977.

The Secretary said further that the former director was free
to pursue the investigation through any means other than issuance

of a subpoena to the Fund, including obtaining information from the

bank and other agencies. However, the former director left Labor
shortly thereafter and the Secretary stated the matter was later
reviewed in light of the available information and the investiga-
tion by other Government agencies. He said that, when Equitable
took over the asset management, the previous bank program was dis-
banded, and the Fund's relationship with the National Bank of
Georgia and two other banks was severed in late 1977. Therefore,
the Secretary said a decision was made that no investigation by
Labor was warranted.

It appears to us, however, that the fact that Equitable dis~
banded the previocus bank program was not a sound reascon for not
pursuing the investigation to determine the accuracy of the alle-
gations concerning the National Bank of Georgia's investment
program.

LABOR REPORTS RECOGNIZE INCOMPLETENESS
OF ITS INVESTIGATION

Labor decided to investigate new areas of abuse in late 1979,
almost 4 years after Labor's initial onsite investigation began
and about 2-1/2 years after it ended. The impetus came from the
two reports prepared in May and November 1979 on the investigation
for the Deputy Assistant Secretary of LMSA.

Kotch-Crino report cites areas
not investigated by SIS

The Kotch~Crino report prepared for the Deputy Assistant
Secretary, LMSA, in May 1979 pointed cut the lack of SIS' inves~-
tigation into the other areas of potential abuse.

To illustrate, the report stated that although SIS' early
investigation revealed a variety of possible issues, a policy
decision by SIS leadership in October 1976 focused investigative
efforts and resources solely on investment loans as the most pro-
ductive area. At that time, the report stated, SIS had completed
considerable basic accounting work in such areas as trustee and
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administrative expenses and public relations costs; however, SIS
disregarded those areas to concentrate on investment loans. It
said investigating the benefit claims was never initiated because
of IRS' Jjurisdiction. The report stated that SIS started prepar-
ing for civil litigation in December 1976 and all its efforts
since that time have dealt exclusively with investment loans and
real estate transactions.

The SIS acting director, according to the Kotch-Crino report,
had wanted to at least explore such new issues as employer con-
tributions, questionable practices of the trustees' investments
in stocks, purchase of certificates of deposit involving personal

gain, and trustee expenses and certaln actions of the new trustees.

However, the report stated that the Office of the Solicitor, which
the report stated was running SIS, rejected SIS' suggestions for
additional investigations because it believed, among other things,
any new investigation may give the appearance of harassment and
jeopardize Labor's c¢ivil suit filed in February 1978,

The Kotch-Crino report stated that Labor's filing of the
civil suit effectively terminated all SIS investigation activity
of the Fund. Furthermore, the report concluded that SIS has been
directed by the Office of the Solicitor to support the civil suit
litigations—--and do nothing else,

Second LMSA report suggests Labor
investigate other areas of alleged
mismanagement

On November 19, 1979, the Deputy Assistant Secretary, LMSA,
received another report on the investigation entitled "Central
States Southeast and Southwest Areas Pension and Health and
Welfare Funds." According to the LMSA Atlanta Deputy Regional
Administrator who made the review, the report was written to
provide background and operating information on each Fund, the
scope of the investigations, the issues which appear to warrant
investigation, and the staff needed to conduct the investigation.

The report also pointed out that the scope of the original
investigation was reduced substantially because of the then cri-
tical need to gather evidence on asset management and because of
this, together with the filing of lawsuits, SIS had never inves-
tigated a number of issues. It said Labor had reached the point
where it was critical to develop an understanding through inves-
tigation of how all aspects of the Fund are being administered
under the current trustees.,

Regarding the financial operation of the Fund, the report
stated there is virtually no information available on the cur-
rent financial operation of the Fund and the method by which
the Fund operates financially is presently unknown. The report
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stated Labor should investigate to determine the moneys main-
tained by the Fund and how well the Fund is managing the assets
it controls.

The report recommended that Labor review the areas of the
Fund's operations that were not completed in the original inves-
tigation. Four specific areas were recommended for investigation.

--The first covered the appropriateness of the B&A account
and administrative expenses for trustee allowances, em-
ployees' salaries, legal fees, valuation services, consult-
ing services, and other expenses.

~--The second covered a determination that all employer con-
tributions were collected. It said the Fund has 19,000 con-
tributing employers and the Fund had made little effort to
insure that contributions were received. Numerous com-
plaints from Fund participants alleged a lack of diligence
by trustees to enforce collection of contributions.

--The third covered management of the Fund's assets includ-
ing a determination that the independent managers are
complying with their contracts and properly managing
Fund-owned assets, and the current trustees are prudently
managing the assets not transferred to the independent
managers.

—-The fourth covered the purchase of a new aircraft for
$3 million which, according tc the report, may have been
a potential fiduciary violation.

The LMSA Atlanta official who made the review said that, if
all the issues related to the Pension and Health and Welfare Funds
are investigated, Labor would need a minimum of 7 to 10 investiga-
tors for 1 to 2 years. The official said that it is critical that
Labor give serious consideration as to who will make the investi-~
gation. He said:

"I do not feel the investigations can be effectively
conducted from the National Office. The location of
the Fund and the lack of quality investigators in the
National Office would cause many of the problems ex-
perienced in the past three years to continue."”

He recommended that LMSA's Chicago Area QOffice handle the investi-
gation.

Also, officials in Labor's Office of the Solicitor in its
February 1980 report to the Secretary of Labor indicated that the
performance of the new trustees had demonstrated significant dis-
regard for the interests of the participants and beneficiaries.
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The report seemed to indicate to us the need for Labor to investi-
gate gome of the areas of the Fund's operations, including some of
those cited in the report to the Deputy Assistant Secretary.

LABOR RESUMES INVESTIGATION AT THE FUND

As a result of the current trustees' actions and the above
reports, Labor investigators on April 28, 1980, returned to the
Fund's headquarters to start a second onsite investigation. Also,
contrary to Labor's first investigation where it accepted the
Fund's offer of voluntary cooperation, Labor issued a subpoena
to the Fund on April 11, 1980, requesting all records, documents,
and data relating to the areas of the new investigation.

The scope of the new investigation included areas not ini-
tially completed as well as other areas of the Fund's operations
that were never investigated. Labor, for example, will review all
administrative expenses incurred by the Fund since January 1977,
including those for employee salaries, legal fees, and payments
to {1) trustees for travel allowances and expenses and (2) firms
or others providing the Fund services. The last two items are
areas of potential abuse identified by SIS in the original invesg=-
tigation in the summer of 1976.

According to Labor's current plans, however, the investigation
will not cover payments to trustees and firms providing services
incurred before January 1977. As a result, the investigators will
not review the payments made to the 12 former trustees that re-
signed in 1976. Labor, therefore, may lose an opportunity to
develop information of potential vioclations, which occurred before
1977, on payments to the former trustees or the service providers.

Labor also will review (1) the B&A account to determine what
the trustees are doing with the excess cash in the account, (2) em-
ployer contributions to assure employers are making proper contri-
butions, (3) the retention of an old aircraft and the purchase of
a new aircraft--costing about $3 million--and to determine whether
the purchase may be a prohibited transaction under ERISA, and
(4) foreclosure actjions by the current trustees on a $7 million
loan to Indico Corporation to determine whether the purchase
price paid by the Fund for property used as collateral was in
excess of the appraised value and therefore was an imprudent use
of Fund assets.

As recommended in the Deputy Assistant Secretary's report,
the LMSA Chicago Area Office is performing the investigation at
the Fund. However, the Deputy Administrator, Pension and Welfare
Benefit Programs Office (in the Washington, D.C., headquarters), has
overall responsibility for directing the investigation. The Deputy
Administrator told us that the Chicago Area Office is performing
all investigative work, but the investigative plans and completed
investigation reports are reviewed in the headquarters, and the
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schedules for conducting and completing various aspects of the
investigation are agreed to between the Chicago Area Administrator
and him. He also said that he monitors the progress of the inves-
tigation and refers completed investigation reports to the Office
of the Solicitor for a decision as to whether any legal action is

warranted.

The Deputy Administrator said that the investigation began in
April 1980 with a staff of eight consisting of the Area Administra-
tor, six professionals {one supervisor and five investigators), and
one clerk. On June 30, 1981, he told us that the Chicago staff
consisted of eight professionals and one clerical member.

We tried to update the status of the new investigation with
the Deputy Administrator in June 1980 and 1981. On both occasions,
he told us that Labor does not want information to become public
which could affect its investigation and prejudice any litigative
action which could result from the investigation.

We noted, however, that on July 10, 1981, the Deputy Adminis-
trator, LMSA, wrote to the Fund's attorneys concerning Labor's in-
vestigation of the Fund's ownership and use of an aircraft. The
Deputy Administrator's letter stated that, based on Labor's review
of all pertinent evidence, it had concluded that the airplane pur-
chase apparently was a "prohibited transaction” under ERISA. Labor
found that the Fund had purchased the airplane from the Central
Conference of Teamsters, an employee organization with a party in
interest in the Fund. ERISA prohibits a pension plan from engaging
in a transaction with a party in interest.

The Deputy Administrator's letter stated Labor was prepared
to enter into a consent decree, together with the Fund, in a
court which would, among other things, order the Fund and the
Central Conference of Teamsters to rescind the airplane purchase
transaction.

In response, the Fund's trustees on July 15, 1981, requested
an advisory opinion from Labor that the Fund's purchase of the
airplane was not a prohibited transaction or in the alternative,
grant the Fund an exemption, for the airplane purchase, from
ERISA's requirements. Labor, on July 24, 1981, denied the Fund's
request because, among other things, Labor said generally advisory
opinions are issued only with respect to prospective transactions.
Labor's letter alsc indicated it was still reviewing the request
for an exemption, but indicated it would not grant the requested
exemption.
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As a result, on October 20, 1981, the Fund's trustees filed
a suit against 1/ the Secretary of Labor requesting the court to
declare the Fund's purchase of the airplane was not a prohibited
transaction under ERISA and awarding the trustees costs incurred

in Labor's action. As of December 1, 1981, the Fund's suit was
pending in court.

We also noted that on August 18, 1981, Labor filed a suit
against g/ 17 defendants and an unnamed defendant who are present
or former trustees and certain attorneys, agents, and other Fund
fiduciaries, concerning the foreclosure actions on the $7 million
loan made to the Indico Corporation, which was secured by certain
real estate located in Bay County, Florida. This loan is another

of the areas covered in Labor's second investigation. (See
p. 95.)

The suit alleges that the defendants caused the Fund to pur-
chase the property, at the foreclosure sale, for $6.7 million, a
price far in excess of its fair market value, thereby diminishing
possible recovery by the Fund against the debtors and guarantors.
In making the bid and final purchase price, the suit alleges all
defendants, both the trustess and nontrustees, 2/ imprudently
ignored certain information in their possession, based on what
they knew, or should have known, that the actual fair market
value of the land at the time of the sale was significantly less

than either the opening bid of $5 million or the final bid of
$6.7 million.

On December 1, 1981, the suit was still in the preliminary
stages.

1/McDougall, et al., v. Raymond J. Donovan,
C.A. 81 €5891 USDC, N-D, I11.

trustees as plaintiffs, Howard McDougall, Thomas F. O'Malley,

R, V. Pulliam, Sr., Robert J. Baker, Loran W. Robbins, Marion M.

Winstead, Harold J. Yates, and Earl L. Jennings, Jr., and
John Doe.

Secretary of Labor;

2/Donovan v. William J. Nellis, et al., MCA 81-0245.

3/The suit lists six current trustees~-Robert J. Baker, Howard
McDougall, Thomas F. O0'Malley, Marion M. Winstead, Harold J.
Yates, Loran W. Robbins; one former trustee--Earl N. Hoekenga;
five Fund attorneys--William J. Nellis, James L. Coghlan,
Ronald Guild, David Magee, and Nathan Wolfberg; and five former
Fund officials or agents—--Clinton E. Foster, James Green, John
Hank, Daniel Shannon, and Jack Yarbrough.
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IRS DID NOT COMPLETE THE INVESTIGATION
OF THE FUND'S COMPLIANCE WITH CONDITIONS
FOR REQUALIFICATION

After issuing the requalification letter in April 1977, IRS
was responsible for assuring the Fund complied with the eight con-
ditions under which IRS requalified the Fund's tax-exempt status.
However, IRS was unable to adequately investigate or monitor the
Fund's activities after August 1979 because the Fund stopped sub-
mitting to IRS the required monthly reports and barred IRS from
conducting audit activities on the Fund's premises.

The requalification letter required the Fund to provide
monthly reports to IRS on the Fund's efforts to comply with the
conditions in the letter. IRS used the reports to review the
Fund's affairs. IRS agents from the Chicago District Office also
made onsite visits at the Fund's offices to verify statements made

in these reports.

However, during 1979 the Fund's cooperation with IRS' audit
activities began to deteriorate, and on August 24, 1979, the Fund
sent a letter to the Chicago District Office stating the trustees
had determined that, in light of the Fund's extensive past compli-
ance and other circumstances, further submission of the monthly
reports would not be in the Fund's best interest and the reporting
procedure should be discontinued.

IRS officials also stated in testimony 1/ that the Fund, in
effect, barred IRS from conducting audit activities on the Fund's
premises. Because the Fund's records and administrative personnel
were located there, IRS said this was a serious limitation on its
ability to investigate and monitor the Fund.

On September 10, 1979, the Fund had submitted a new applica-
tion for tax-—-exempt status based on changes to the plan which had
been negotiated with the employers' associations during 1979.
According to IRS, this application was incomplete in several
respects, lacking, for example, essential data on plan partici-
pants. With the Fund's refusal to permit onsite examination and
the filing of the incomplete application, IRS believed it had
become evident that the Fund would not cooperate fully and provide
information for its monitoring and examination activities.

Therefore, IRS decided that summons action was necessary, and
on November 19, 1979, IRS issued a summons to the Fund for exami-
nation of its records. In December 1979, the Fund responded, but
IRS considered the response wholly unsatisfactory. After extended
discussions with Fund representatives, IRS concluded that its audit
and monitoring activities would be significantly hampered without
enforced cooperation by the Fund.

1/See footnote 2, page 1.
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IRS, therefore, attempted to resume its onsite investigation
of the Fund's operations at the same time Labor resumed its in-
vestigation. 1In fact, both agencies sent letters dated April 7,
1980, to the trustees announcing the onsite investigation. 1In
its letter to the Fund, IRS stated that:

"* * * The seriousness of the Fund's past problems,
coupled with the Fund's recent refusal to allow on-
site review and to provide monthly reports showing
compliance with the conditions of the April 26, 1977,
letter requalifying the Fund's tax-exempt status
compel the Service to review the Fund's current
activities."

However, again the Fund refused to cooperate, and IRS on April 14,
1980, issued another summons to the Fund.

However, the Fund still refused to cooperate, and on May 13,
1980, Justice filed a suit on IRS' behalf in the U.S. district
court in Chicago to enforce the April 14 summons. The Fund filed
a counterclaim in the district court. Finally, on July 21, 1980,
the court entered an order dismissing the Fund's counterclaim with
prejudice and retaining jurisdiction over the summons enforcement
case until IRS' examination of the Fund's books and records as
described in the summons was completed. Thus, IRS' investigation
did not begin at the Fund until almost a year after the Fund noti-
fied IRS it would no longer cooperate.

The Fund, in August 1979, had advised IRS that it would no
longer send the required monthly reports because the Fund con-
sidered the eight 1/ conditions substantially satisfied. IRS dis-
agreed, and as of August 1980, IRS believed the Fund satisfied
conditions 1, 3, 5, and 6, but it had not taken action to fully
satisfy the other four conditions, as shown below.

--Condition 2 -~ to have an adequate data base in operation to
determine creditable service and benefits for all partici-
pants. IRS' review showed that only 50 percent of the
retiring employees' benefit applications are processed
using the improved data base. IRS said it is reviewing
the data base to determine its capabilities and possible
areas of improvement.

~-Condition 4 - to review all loans and related transactions
from February 1, 1965, to April 30, 1977, to determine
whether the Fund had causes of actions against its former
trustees or against third parties. Delays in the loan
review program occurred, and no progress was made until
October 1977. At that time, the Fund had 35 loans in

1/See pages 60 and 61 for the eight conditions.
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various stages of review, and it referred 6 to outside

legal counsel for consideration. In January 1978, the

Fund advised IRS it had suspended further efforts in
complying with this condition until the Fund resolved its
concerns about whether the loan review was justified (cost).
Although IRS advised the Fund that it was not relieved of
its duty to pursue any known or suspected losses, the Fund's
trustees indefinitely suspended compliance with this condi-
tion in August 1979 because of what they termed unreasonable
and unjustifiable expenses.

--Condition 7 - to publish financial information on the Fund
in newspapers. The Fund issued a news release containing
the required financial statements in July 1978. However,
in August 1979, the trustees passed a resolution to termi-
nate the newspaper publication of its financial information.

--Condition 8 - to decide on the appropriate reserve amount
in the B&A account. In June 1979, the Fund decided that
$65 million was an appropriate reserve. IRS did not have
information to determine the amount retained or to deter-
mine whether it exceeds the amount reasonably needed to pay
plan benefits and administration expenses. According to
IRS, the amount of assets the Fund should maintain in the
B&A account was under review by IRS.

IRS also testified in August 1980 1/ that it will need to re-
view the Fund's records and documents before it can judge whether
the Fund has complied with the agreement and all eight conditions
of requalification. Since IRS has refused to talk to us about its
investigation of the Fund--because of the restrictions imposed by
section 6103 of the Internal Revenue Code--we do not know the
status of its investigation.

On November 2, 1981, however, IRS officials testified in
congressional hearings 2/ that IRS believes that the Fund is now
in a degree of compliance with all eight conditions, and/or IRS
has changed its position on the need for the Fund to meet some of
the conditions. 1In regard to the four open conditions discussed
above the IRS Chicago district director testified as follows,

~-Condition 2 - IRS has decided that the Fund has made
sufficient progress from a practical sense on its data
base to deal with the requirements of benefit claims.

1l/See footnote 2, page 1.

2/See footnote 2, page 20.
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-—Condition 4 - IRS believes that time and circumstances have
so mitigated against the possibility of the Fund's recoup-
ment of losses under the loans, it has administratively
concluded that the Fund has reasonably pursued and accom-
plished the required review of the loans.

--Condition 7 - IRS agreed with the Fund's viewpoint that it
was an unnecessary expense for the Fund to publish its
financial information in various newspapers and would be
redundant since the financial statement of the Fund is
available to the public.

--Condition 8 - IRS believes that the Fund fully satisfied
this requirement by hiring independent asset managers
(i.e., Equitable and Palmieri) to manage its assets.

In regard to condition 8, however, the Chicago district direc-
tor failed to mention that the open item under this condition was
the appropriate reserve for the B&A account. He and other IRS
officials testified later at the hearings that this issue was still
in dispute and under review by Labor and IRS.

IRS' AND LABOR'S SECOND ONSITE
INVESTIGATIONS COVERING THE SAME AREAS

IRS' April 7, 1980, letter stated that its investigation
would cover all operational matters pertaining to the Fund's
requalification, including--but not limited to--the Fund's admin-
istrative expenses, such as travel and entertainment. The letter
stated IRS would also review all aspects of the Fund's investment
activities (both the Fund and independently managed assets), the
Fund's involvement in the M&R Investment Company litigation, the
payment of pension benefits, and the B&A account. Most of these
areas are similar to the areas Labor stated it would investigate,
as noted on page 95.

Also, as with the initial investigation, the new investigation

has coordination problems between Labor and IRS. Labor and IRS told

the Fund that they are coordinating their new investigations and
both agencies testified at congressional hearings in 1980 1/ that
they are fully coordinating. Labor officials also told us it was
coordinating with IRS. Despite these comments, we found both agen-
cies issued a subpoena or a summons for the same records and are
reviewing the same activities and operations in the new investiga-
tion. For example, both agencies are reviewing the Fund's manage-
ment of the B&A account.

CONCLUSIONS

We believe that both Labor and IRS need to take heed of the

coordination problems and shortcomings in the original investigation

1/See footnote 2, page 1.
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and in the negotiations with the Fund to assure that these mistakes
are not repeated in their current investigations and in future
dealings with the trustees. In our opinion, Labor and IRS need

to more closely cooperate to prevent (1) coordination problems,

(2) duplication and overlap between their investigations, and

(3) giving the Fund an excuse not to cooperate because the Govern-

ment's "house is not in order.”

In addition, Labor should assure that the current investiga-
tion includes all areas not reviewed in its initial investigation.
Labor, for example, should review its decision not to cover pay-
ments made and services provided to trustees which were incurred
before January 1977. Labor may lose an opportunity to develop in-
formation of potential violations, which occurred before 1977.

Also, we believe that Labor should assure that the Chicago
staff performing the current investigation are (1) provided the
proper training, particularly in detecting potential fiduciary
violations, (2) instructed to pursue criminal violations it may
detect and coordinate these efforts with Justice, and (3) allowed
to complete third-party investigations on loans or other transac-
tions where the staff finds significant fiduciary violations and
imprudent practices. Finally, the Deputy Administrator, Pension
and Welfare Benefit Programs Office, should take action to effec-
tively coordinate his investigative staff's activities with those
of the Office of the Solicitor.

As noted in our review--and in the Kotch-Crino report--the
above areas were significant weaknesses in SIS' investigative
efforts and, in our opinion, contributed significantly to the
problems SIS experienced in carrying out its investigation and
in the ineffective coordination, and often extremely caustic
relationship, with the Office of the Solicitor,

RECOMMENDATIONS TO THE SECRETARY OF LABOR
AND THE COMMISSIONER OF INTERNAL REVENUE

To assure that past mistakes identified in our review, as
well as Labor's internal reviews, are not repeated in the current
investigation, we recommend that the Secretary of Labor and the
Commissioner of Internal Revenue direct their respective investi-
gative staffs to more closely cooperate to prevent coordination
problems, duplication between the investigators, and giving the
Fund an excuse not to cooperate because the Government is not
speaking in one voice. Further, in view of the past controversy
over the size and use of the B&A account, we recommend that the
Secretary and the Commissioner direct their investigative staffs
to review the trustees' management and use of the B&A account to
determine the appropriate reserve the Fund should maintain in the

account.
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We also recommend that, during its current investigation at
the Fund, the Secretary of Labor direct LMSA to:

~-=-Assure that the LMSA Chicago staff performing the investiga-
tion receive proper training, and use all investigative tech-
niques and procedures, particularly third-party interviews,
to detect and develop potential criminal violations for
referrals to Justice.

~—-Effectively coordinate its investigation efforts with the
Office of the Solicitor.

AGENCY COMMENTS AND OUR EVALUATION

Labor and IRS generally concurred with our recommendation on
the need for closer coordination on their current investigations
at the Fund.

IRS said that, since the revocation of the Fund's qualified
status in 1976, the Chicago IRS and Labor field offices have co-
ordinated closely in conducting their simultaneous examinations of
the Fund. IRS said that procedures for sharing information about
the Fund's operations have been established and the investigators
from the two agencies are in almost daily contact.

Labor also said that the two staffs are now fully cooperating
on the investigations. Labor said that each agency reviews the
Fund's documents for its own purposes, i.e., IRS for considering
tax gualification issues and Labor for determining fiduciary
violations, and when one agency requests that a document be pro-
vided by the Fund, the other agency is accorded an opportunity to
review that document for its purposes before the document is re-
turned to the file. 1In this way, Labor states that the Fund need
not retrieve and produce the same document twice.

Moreover, since the staffs generally sit in the same room
during the review process, Labor said that there are constant
discussions so that any problems are resolved quickly, and as far
as Labor is aware, the Fund has no difficulty with the present
procedure and both Labor and IRS find it to be fully satisfactory.

Labor and IRS also concur with the goal of our recommendation
on the trustees' management and use of the B&A account.

Labor said, however, achieving control over these moneys,
which would be under the direct control of the trustees, must be
approached in the context of the other Labor recommendations and
actions. Its proposed consent decree would have set a cap on the
amount of moneys which could be retained by the trustees in the
B&A account and would have imposed further restrictions on the
uses of the funds and the manner in which they may be invested.
However, the Fund declined to enter into such an agreement.
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Labor stated, moreover, that there are obvious difficulties
associated with achieving these goals quickly through litigation.
Labor pointed out, however, that partly because of the pressures
exerted upon the Fund by Labor, such restrictions may be volun-
tarily imposed, and Labor will continue to vigorously pursue all
available avenues to achieve these goals.

IRS stated it was also concerned about the possible abuse of
assets which are in the B&A account for payment of current benefits
and administrative expenses and are not subject to the control of
the independent manager. IRS stated that, in addition to monitor-
ing the trustees' management and use of the B&A account as part of
its current examination, IRS considered the question of the appro-
priate amount of the B&A account in connection with its review of
the Fund's new application for determination.,

As a result, IRS said that its November 11, 1981, determi-
nation letter contained a condition limiting assets retained by
the Fund to those the Fund actually determines are necessary for
benefits and administration expenses, considering assets available
from the independent managers. According to IRS, under the condi-
tion, the Fund must (1) use an overriding formula that requires BgA
assets not to exceed 2-1/2 times the sum of the previous month's
benefit payments and administrative expenses and (2) manage and
invest the B&A assets in accordance with the advice of qualified
independent managers. As stated previously, the Fund, as part of
its comments on our draft report, gave us a copy of IRS' letter.
(See app. XVI.)

We believe that Labor's and IRS' new cooperative arrangements,
if continued, should improve coordination between the agencies and
the chances of a successful second investigation. We are also en-
couraged by Labor's and IRS' efforts to improve the control over
the trustees use and management of the B&A account. We believe
that the IRS conditions and requirements in its November 11 deter-
mination letter should, if properly implemented and adhered to by
the Fund, improve the management and use of the B&A account. How-
ever, because of the ongoing investigation, we are precluded from
determining whether IRS' and Labor's cooperative arrangements are

fully effective. Therefore, we are retaining our recommendations
in the report.

- In regard to our reccmmendation concerning its current inves-
tigation at the Fund, Labor said that it concurs substantially
with the goals of the three part recommendation and, in fact, to
the extent of Labor's concurrence, these goals have already been
achieved.

Labor believes that it has achieved the goal of the second
part of this recommendation, that is, assuring that the LMSA
Chicago staff is prepared and able to meet its responsibilities
in the criminal area. Labor said that the LMSA staff in Chicago

104



is well-trained and highly competent, and the staff of the Office
of the Solicitor has made itself available to assist in developing
plans for sworn testimony and interviews. Labor said, moreover,
third parties are being interviewed and, where necessary, their
stenographic statements are being taken under oath and attorneys
from the Office of the Solicitor sit in on these proceedings
whenever it appears that their presence would be helpful.

Labor said it should be emphasized that it has a firm policy,
consistent with ERISA, that information which may warrant con-
sideration in a criminal context be fowarded to Justice. Labor
believes that its staff is complying with this policy and statu-
tory requirement in an exemplary fashion.

Labor also said it believes that it has met the goal of the
third part of this recommendation regarding coordination with the
Office of the Solicitor. Labor said the Solicitor has greatly
improved communications between the agencies within Labor which
have responsibilities for various aspects of the Central States
Teamsters' investigations and litigation. Despite whatever prob-~
lems may have occurred in the past, Labor said the relationship
between the Office of the Solicitor and its client agencies is
now one of cooperation rather than confrontation.

Labor sald that Special Litigation Task Force members are in
daily communication with the investigators and policymakers at the
Pension and Welfare Benefits Programs Office and its representa-

tives regularly attend the high-level litigation strategy meetings.

Further, Labor said memorandums concerning ongoing investigations
are often forwarded at the draft stage to the Special Litigation
Task Force for comment, and likewise, the input of the Pension and
Welfare Benefit Programs Office is frequently sought in the pre-
paration of pleadings and memorandums by the Special Litigation
Task Force.

Again, we agree with and applaud Labor's action in improving
the training and investigative efforts—--particularly regarding
third-party interviews and potential criminal viclations--of the
Chicago staff and the relationship and coordination between the
Office of the Solicitor and the Pension and Welfare Benefits Pro-

grams QOffice's staff in Washington, D.C. Such efforts, if properly

implemented, should help chances for a successful investigation.

But as indicated previously, because we are precluded from
reviewing Labor's and IRS' ongoing investigations, we are re-
taining our recommendations in the report.

In our draft report, we also recommended that, during its
current investigation, the Secretary of Labor direct LMSA to as-—-
sure that the unresolved matters from the initial investigation
are thoroughly investigated and resolved. 1In particular, LMSA
should review guestions of possible improprieties of payments made
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to former and current Fund trustees and officials and to service
providers, including those made before January 1277, and coordinate
this work with Justice because of the potential criminal nature of
certain transactions.

Labor said, however, that it does not concur with this rec-
ommendation. Labor said that it does not know of any usable
evidence of fraud or concealment in connection with payments made
to Fund trustees and officials, and thus, Labor's right to bring
a lawsuit with respect to these payments is questionable. Under
these circumstances, Labor believes that prudent management of its
law enforcement resource requires that investigations of current
activities (in which there is a much higher likelihood of success-
fully commencing litigation) be pursued, rather than reopening
4- to 5-year-old, stale investigations in cases where the chances
of ever being able to bring lawsuits are slim. Nevertheless, Labor
said it should point out that, in response to its actions, includ-
ing the constant threat of intervention, the Fund itself has filed
a number of lawsuits to recover losses that occurred during this
period.

We recognize that the information developed by Labor's inves-
tigators in the initial investigation on potential criminal and
civil violations by the former trustees is dated and old, and would
require extensive investigative efforts to develop a successful
litigative case. We also agree with Labor that, under the current
circumstances, investigating these areas may not be a prudent use
of its law enforcement efforts. Nevertheless, Labor's decisions
not to pursue these alleged abuses and mismanagement in the ini-
tial and second investigations of the Fund means that Labor has
lost the opportunity to develop information of potential civil and
criminal violations in these areas.
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CHAPTER 9

THE FUND'S FINANCIAL SOUNDNESS: IMPROVED BY

RECENT INVESTMENT PERFORMANCE BUT PENSION

PLAN IS STILL THINLY FUNDED

ERISA requires that employee pension plans satisfy minimum
funding standards each year and that each plan submit an annual
report which includes actuarial information. IRS is to use the
annual reports and actuarial data to enforce ERISA's minimum
funding standards.

Since 1975, the trustees have had five actuarial wvaluations
of the Fund's financial soundness, and the last report issued on
April 3, 1981, stated that the current funding should satisfy
ERISA's requirements and that the Fund is operating on a sound
financial basis. However, the actuary's report decribed some
problems and situations that could have serious financial impli-
cations for the Fund. Consequently, the actuary recommended that,

until the effects of deregulation on the trucking industry and the

Multiemployer Amendments Act of 1980 can be evaluated, the Fund
now adopt a conservative posture with respect to any liberalizing
of benefits.

Moreover, the actuary's April 1981 report showed that the
Fund's unfunded accrued liability for current and future pension
benefits was about $6.05 billion at January 1, 1980. 1/

IRS needs to closely monitor the financial status of the
Fund to assure that it, in fact, meets ERISA's funding standards
in 1981 and in the future.

ERISA FUNDING REQUIREMENTS

Sections 302 and 1013 of ERISA, as amended, require that
employee pension plans satisfy minimum funding standards each
year. Under the act, employers are required to pay the annual
normal or current costs of a pension plan and to amortize the
unfunded liability by equal annual payments of principal and

1/The unfunded accrued liability represents a pension plan's
liability for pension benefits for all present members and
active and retired (and their beneficiaries) and future admin-
istrative expenses in excess of the value of the plan's assets.
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interest. 1/ For collectively bargained multiemployer plans--such
as the Fund--the 40-year amortization period is applicable. Also,
the act's funding standards did not become applicable for the Fund
until 1981,

In September 1980, ERISA's minimum funding standards for multi-
employer plans were modified by the Multiemployer Pension Plan
Amendments Act of 1980 (Public Law 96-364, Sept. 26, 1980). The
amendments require, among other things, that multiemployer plans
shall amortize any actuarial gains or losses over a period no
longer than 15 years-—--previously the maximum period was 20 years.
Also, if a plan is changed to increase pension benefits, the
amendments require the Fund to amortize the cost increases over a
period no longer than 30 years instead of the previous 40 years.

ERISA alsc requires that each plan administrator of a defined
benefit plan 2/ submit an actuarial report for the first plan year
beginning after December 31, 1975, and each third year thereafter.
The act requires that an enrolled actuary--i.e., one who meets the
qualifications of the Joint Board for the Enrollment of Actuaries,
established by Labor and IRS--prepare the plan's actuarial report.
The report shall contain a (1) description of the funding method
and actuarial assumptions used to determine costs under the plan
and (2) statement opinion that the report is complete and accurate
and that the actuarial assumptions, in the aggregate, are reasonable
and represent the actuary's best estimate of anticipated experience
under the plan.

In addition, ERISA requires most pension plans--~including the
Fund--to submit an "Annual Return/Report of Employee Benefit Plan
(with 100 or more participants)," Form 5500, which contains basic
plan financial and operational information. As part of the annual
report, IRS requires employers or pension plan administrators to
submit information on the plan's actuarial valuations, employers'
contributions, and funding methods on Schedule B "Actuarial In-
formation" of the Form 5500. IRS also requires a statement on
Schedule B, or on an attachment, by the plan's enrolled actuary
that to the best of the actuary's knowledge the information on the
schedule and any accompanying statement is complete and accurate,
and in the actuary's opinion, the assumptions used in the aggregate
(1) are reascnably related to the experience of the plan and to

1/In estimating future pension costs, the actuary makes assumptions
about future experience, such as yield from investments, retire-
ment rates, death rates, disability rates, termination rates,
and salary increase rates. Later valuations may compare the
actuarial assumptions with actual experience under the plan.
Differences between actual and expected experience give rise to
actuarial gains and losses.

2/See footnote 1, page 5.
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reasonable expectations and (2) represent the actuary's best
estimate of anticipated experience under the plan.

IRS uses the annual reports and Schedule B in discharging
its responsibility for enforcing the funding standards. ERISA
also requires Labor and IRS to coordinate the use of the actuarial
reports.

FUND'S ACTUARIAL VALUATIONS--FROM SOUND
TQO UNSOQUND TO CONDITIONALLY SOUND

Although the Fund was not covered by ERISA's funding require-
ments until 1981, the trustees apparently retained the same ac-
tuarial firm, the American Actuarial Pension Consultants, Inc.,
to make annual actuarial valuations from the Fund's inceptiocon in
1955 through 1975. Later, the Fund hired two other actuarial
firms--the Wyatt Company and Dan McGinn & Associates, Inc.--to
make valuations in 1976, 1979, and 1980. Also, IRS purportedly
made an audit of the Fund in 1976. We reviewed the actuarial
valuations made by the three firms. Since we did not have access
to IRS' records on the Fund, we did not review the purported IRS'
audit report.

First actuary indicated the
Fund is financially sound

In June 1975, the first actuary, American Actuarial Pension
Consultants, Inc. (hereafter referred to as American), completed
the 20th annual actuarial valuation of the Fund based on data as
of January 31, 1975. American's report stated that the Fund's
unfunded accrued liability had risen from $106 million in 1955 to
$5.9 billion in 1975. This was caused by (1) increases in bene-
fits, (2) a reduction in the assumed normal retirement age from
60 to 57, (3) a transfer of participants from a lower to a higher
benefit class, and (4) an increase in the number of employees
covered by the Fund. American stated, however, that its valua-
tion indicated that expected employer contributions and excess
investment income--based on earnings of 4-1/2 percent per annum--
would be sufficient to meet the normal costs and the accrued un-
funded liability.

American's report also stated that the trustees had requested
the firm to compute the additional costs to the Fund, based on the
changes the trustees made in the pension plan, toc comply with
ERISA's requirements. According to the American's report, the
Fund would need an additional weekly contribution for the various
benefit classes ranging from $4.17 to $7.15. For all classes
combined, American said an additional weekly contribution of
$6.15 was needed to comply with ERISA.
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According to the Fund's then executive director, the actuary
said to Fund officials that, in his opinion, the Fund was actu-
arially sound. However, the executive director disagreed and
believed the Fund had a funding problem. He, therefore, asked the
trustees to obtain a second actuary's opinion on the Fund.

Second actuary states Fund
is financially unsound

As a result, the trustees hired the Wyatt Company to audit
American’'s January 31, 1975, valuation results and report. 1In a
June 4, 1976, report, Wyatt disagreed with American and concluded
that the Fund was not financially sound. Wyatt's report stated it
could not agree with American's actuarial assumptions. It said, for
example, that American based its assumptions on an average retire-
ment age of over 62 years, whereas the Fund's actual experience
over the past 5 years showed employees retiring closer to age 60.

Wyatt's report also stated that results of its audit valua-
tions showed the need for significantly higher employer contribu-
tions than indicated by American. Wyatt determined that an addi-
tional weekly employer contribution of about $18 (for a total
contribution of $40 a week) was necessary. Wyatt projected that,
if the reguired employer contribution increases were not negotiated
in 1979 contract talks, the Fund's assets would begin to be reduced
by 1983 and be depleted by 1994, based on the present level of
membership, benefits, and asset investment performance.

Wyatt concluded that, based on its findings and valuation,
the Fund was in serious trouble on the basis of present partici-
pants and benefit levels provided in relation to contributions to
the Fund.

First actuary disagrees and states that
IRS agrees the Fund is financially sound

In December 1976, American issued its 21st annual actuarial
valuation of the Fund, which included an analysis of Wyatt's
audit. American's report stated that it had reviewed Wyatt's
report in great detail and had made special studies to determine
the validity of Wyatt's actuarial assumptions.

American said it disagreed with Wyatt's actuarial assumptions
based on Wyatt's (1) census of plan participants was incorrect
because it overstated both the age and the years of service of the
participants and (2) actuarial assumptions to arrive at its ac-
tuarial costs were not based upon the experience of the Fund, but
were adopted on the basis of Jjudgment.

American's report stated, furthermore, the conclusions drawn

by Wyatt conflicted with those drawn by IRS on the basis of IRS'
audit of the American records and studies developed over the years
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that it served as the Fund's actuary. According to American's
report, the IRS Chicago district director, as part of the audit
that IRS was making at the Fund, requested that an actuarial
audit be made at American's offices for the 3 plan years ended
January 31, 1975.

The report said, as a result, the IRS actuary during the week
of January 26, 1976, visited American's office and reviewed in
detail all of the studies, worksheets, etc., supporting its re-
ports and actuarial assumptions. The report also said that the
IRS actuary reviewed the computations used by American to estab-
lish the additional contributions the Fund would need to comply
with ERISA.

"The Actuary of the Internal Revenue Service concluded
at the completion of his audit that the actuarial
assumptions used in the last three years' valuations
were valid in the aggregate and that the last three
years' valuation results were correct. Furthermore,
he stated that the increased contributions which were
recommended to comply with ERISA together with the
effect of the changes in the Plan provisions intro-
duced since 1969 (450 weeks of contributions and
100-250 weeks of contributions to move to higher
benefit class) would enable the Fund's to meet the
funding requirements under ERISA."

American concluded, therefore, that the costs which it had
established to comply with ERISA requirements and its actuarial
assumptions in the aggregate were correct.

In light of the restrictions imposed by section 6103 of the
Internal Revenue Code on IRS' disclosure of its investigation
concerning a single taxpayer, we were unable to review the pur-
ported IRS report or to verify the accuracy of the above-mentioned
statements in American's report. It is interesting to note that,
during testimony before various congressional committees from 1977
to 1980 {(at which the actuarial soundness was usually discussed),
the IRS officials never mentioned the purported audit of the ¥Fund.

Third actuary agrees with second that
the Fund is not financially sound

Because of the disagreement between American and Wyatt, the
trustees hired Dan McGinn &k Associates, Inc., to prepare an
analysis and valuation of the Fund and to break the tie. McGinn
agreed with Wyatt that the Fund was financially and actuarially
unsound, and employer contributions were inadequate.
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In a preliminary report issued to a Fund official in December
1976, McGinn stated, in its opinion, based on the material devel-
oped at that time, the weekly contribution rates developed by
American were inadequate to maintain the plan if the investment
earnings of the Fund continue indefinitely at 4-1/2 percent per
annum. McGinn concluded that, if the investment earnings of the
Fund remain at the 4-1/2-percent level, Wyatt's opinion that the
Fund's weekly contribution rates will need to be increased sub-
stantially is valid.

According to the then executive director of the Fund, Wyatt
and McGinn also concluded in their reports that the Fund's un-
funded liabilities were reaching staggering proportions.

Fourth actuarial report shows the
Fund's soundness was conditional

As a result of the above audits, McGinn and Wyatt, in early
1977, developed a revised plan of benefits and employer contribu-
tions for the trustees which, in the firms' opinion, would be ac-
tuarially sound. The plan recommended that, to maintain the maximum
monthly pension benefit at $550, the Fund would need a $37 weekly
contribution rate from the employers. At that time, the collective-
bargaining agreement required that the employers' maximum contribu-
tion would be $31 weekly at the end of a 3-year period. This rate
had been set in the collective-bargaining agreement negotiated in
early 1976 by the IBT union and the employer associations.

Subsequently, the IBT union and employer associations entered
into a new collective-bargaining agreement covering from April 1979
to 1982, which increased the weekly employer contribution rates to
$41 in 1979, $46 in 1980, and $51 in 198l. The agreement also in-
creased the maximum monthly benefits from the previous monthly $550
to §675 in 1979, $725 in 1980, and $775 in 1981.

After it adopted the revised benefit and contribution sched-
ules, the trustees had McGinn make another review of the Fund.
McGinn's report, issued on March 3, 1980, stated that the current
funding should satisfy ERISA's funding requirements during 1981,
but the funding policy allowed very little margin for error and
that, if actual experience differed, funding problems would occur
after ERISA standards became effective for the Fund in 1981.

ERISA requires that a pension plan fund on an annual basis
the normal or current costs of a pension plan. According to
McGinn's report, the Fund met this requirement. For example,
for the year ended December 31, 1978, the Fund had an excess
of income over benefits payments and expenses for the year of
$321 million. McGinn's report stated that this excess should

rise sharply in the future, and thus, the Fund should meet ERISA
standards.
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ERISA also requires that such multiemployer pension plans as
the Fund are to make annual installments, not exceeding a 40-year
period, to amortize the unfunded accrued liability. According to
the McGinn's calculations, the Fund had an unfunded accrued liabil-
ity of $7.6 billion as of January 1, 1979.

Although the Fund's unfunded accrued liability was great,
McGinn concluded that the new contribution rates established in
april 1979 shoud allow the Fund to meet ERISA's minimum funding
standards for the 1981 plan year. McGinn stated it determined
weekly contribution rates based on an assumed 6-1/2-percent annual
investment earnings rate and used a 40-year amortization period in
calculating the unfunded actuarial values. It concluded that, in
the aggregate, the scheduled contribution rates are adequate, and
it expects that the plan will have an amortization period of about
38 years in 1981.

McGinn concluded, however, that this funding policy allows
very little margin for error. 1Its report stated that:

"If actual experience follows a pattern which is sub-
stantially different from our assumptions, the Plan
could have funding problems after ERISA's standards
apply. For example, when ERISA's standards apply,
experience gains and losses will have to be amortized
over 15 years if current legislative proposals are
enacted. Likewise, if and when the plan is amended
to provide improved benefits, the cost increases will
have to be amortized over a period of 30 years or
less. If a plan fails to satisfy ERISA's funding
standards and a "deficiency" develops, there will be
an obligation for the contributing employers to
eliminate the deficiency within a specified time
following receipt of a notice from the IRS. 1In view
of these considerations, we are proposing that you
consider adopting a future funding policy which will
restrict benefit improvement costs to those that can
be amortized over a 20 year period. This should
allow adequate margins for experience deviations from
assumptions and will hasten the funding of vested
benefits."

Since we did not visit the Fund's headquarters or interview
its officials during our review, we do not know whether the
trustees have adopted McGinn's recommendation. However, McGinn's
latest reports, discussed on the next page, show apparent improve-
ment in the funding policy.
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LATEST ACTUARIAL REPORT SHOWS SOME
IMPROVEMENTS, BUT INDICATES PLAN
IS STILL THINLY FUNDED

On February 11 and April 3, 1981, McGinn issued its preliminary

and final actuarial reports on the Fund's plan as of January 1,
1980. McGinn's reports show a significant improvement in the
Fund's financial condition.

For example, according to the McGinn's reports, the Fund's
total actuarial liability decreased from $9.587 million as of
January 1, 1979, to $9.456 million in the preliminary valuation of
January 1, 1980, and to $8.478 million in the final wvaluation.
Assets increased from $1.997 million to $2.432 million. Conse-
quently, the Fund's unfunded actuarial liability decreased from
$7.6 million to $7.0 millicon and finally to $6.05 million. 1In
addition, the amortization period for the unfunded liabilities was
reduced from 39.7 to 27.0 years.

The following table compares the unfunded accrued liabilities

and other principal actuarial results shown in McGinn's reports
as of January 1, 1979, and 1980.
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the suits and the allowance (if any)} for loss in its financial
statements and that the determination of the allowance and the
resulting net assets available for benefits is the responsibility
of the auditor. The actuary, under ERISA, is permitted to accept
the auditor's findings.

In view of the apparent questionable financial soundness of
the Fund and the considerable unfunded liabilities of $6.05 bil-
lion, we believe that IRS should continue to determine whether the
Fund is being funded in accordance with ERISA's requirements and,
if not, take whatever action is needed to assure that the Fund
meets the requirements.

RECOMMENDATION TO THE COMMISSIONER
OF INTERNAL REVENUE

To help assure the financial soundness of the Fund and its
ability to meet commitments for paying current and future pension
benefits, we recommend that the Commissioner direct IRS officials
to closely monitor the Fund's financial operations to ascertain
that the Fund meets the minimum funding standards of ERISA in 1981
and in the future and, if not, take whatever action is needed to
assure that the Fund meets the act's requirements.

AGENCY COMMENTS AND OUR EVALUATION

IRS said that the ERISA minimum funding standards will not
become applicable to the Fund until the end of 1981, and it would
not be appropriate to examine a plan concerning compliance with
the funding standards before receiving the plan's return. IRS
said that the Fund's Schedule B (Form 5500) will not be due until
July 1982, and the contributions necessary to satisfy the minimum
funding standards are not required to be made until September 15,
1982. The Commissioner said that, upon receipt, IRS expects to
thoroughly examine the Fund's Schedule B to ensure compliance with
the minimum funding standards.

We believe that IRS' comments that it intends to monitor the
Fund's compliance with ERISA is a step in the right direction and
should help assure that the Fund meets the standards in 1981 and
will continue to do so in the future, if actual experience is as
anticipated. As a part of its monitoring, we believe IRS should
review the latest actuarial report on the Fund, ascertain whether
the Fund should adopt the actuary's proposal on revising or
liberalizing the benefits at this time and, if so, take action to
assure that the Fund implements the proposal. IRS should also
monitor the progress of the various lawsuits and potential losses
pending against the Fund, taking into consideration the possible
adverse impact on the ability of the Fund to meet the minimum
funding standards.
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Our analysis of McGinn's February 11, 1981, preliminary and
April 3, 1981, final valuation reports as of January 1, 1980,
indicates that the improvements in the unfunded actuarial liabili-
ties were attributed almost entirely to changes in actuarial as-
sumptions. To illustrate, McGinn adopted higher mortality rates
for the retirees on the basgsis of an experience study it performed.
McGinn's February 1981 report stated that its study demonstrated
that the previous assumptions were overly conservative and the

mortality rates anticipated for the retired population were too
low.

Also, in the February 1981 report, McGinn used a 6.5-percent
investment earnings assumption. However, in its April 1981 final
report, McGinn changed the earnings assumption from 6.5 percent to

a schedule starting at 8.5 percent in calendar year 1980, remaining
at over 8 percent to 1984, and gradually decreasing to 6.50 percent

in 1990 and remaining level thereafter. McGinn's report stated
that, in its opinion, for the long term, a 6.5-percent investment
earnings rate assumption is reasonable and prudent for determining

the relationship between expected contributions and benefits levels
provided under the plan.

McGinn's final report of April 3, 1981, stated that the Fund's
estimated amortization period has been reduced considerably by the

application of the revised investment earnings assumption, and that,

if its assumptions prove to be reasonably close to actual experi-
ence, the Fund's actuarial liability could be fully funded in about
27 years. The report also stated investment earnings significantly
higher than anticipated would cause a reduction in the expected
amortization period whereas lower earnings would cause an increase.
McGinn concluded that "This amortization period based on the fore-

cast investment rates is evidence that the Fund is operating on a
sound financial basis."”

Although our analysis of McGinn's report and other information
shows that McGinn's assumptions appear to be reasonable and the
report describes facts which point to a soundly funded plan, the
report also calls attention to some potentially serious situations
and problems. For example, the February 1981 report pointed toc a

decline in active participants and employer contributions as
follows.

"Information from administrative data indicates

that in the first half of 1980, the active popula-
tion suffered a decline of approximately 40,000 in-
dividuals, and there appears to have been about a

9% decline in expected contributions. A significant
and sustained decrease in active participants and
contributions can have serious implications for the
Plan's funding status and its ability to meet ERISA's
minimum standards on a continuing basis."
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In addition to the problem of the decline in the number of
active participants in 1980, the February report stated:

"The average number of weeks worked among active
participants has decreased from 46.6 weeks in 1978
to 45.6 weeks in 1979. If this decline continues,
it could have significant impact on the amount of
contribution income realized in the future.”

McGinn's February preliminary report also pointed out the
problem of incomplete records, as follows.

"Although on the surface the quality of census data
appears to be improving ('incomplete' records ac-
counted for 12% of participants as of 12/31/79 as
opposed to 23% for the previous year), extensive
data analysis indicates that there is a large pool
of past service among participants that has not been
accounted for. This poses a very sericus problem--
especially in the determination of the unfunded
vested liability to be assigned to a withdrawing

employer."

McGinn's report stated it had made an adjustment where records
were incomplete, based on data from complete records. Problems
with the data are not unusual in valuing pension plans, in our
view, but incorrect or incomplete data introduce an uncertainty
into the valuation, besides causing administrative problems.

In its transmittal letter on the February 1981 report, McGinn
stated that the funding status of the plan had improved consider-
ably since the last valuation, but pointed ocut there was a sig-
nificant decline in both membership and expected contributions and,
if this decline becomes permanent, it will alter the funding status
of the plan. McGinn stated, however, in its actuarial calculations,
it assumed the decline would not be permanent.

The final report, according to McGinn, based on more optimis-
tic investment earnings assumptions, would develop somewhat lower
estimated liabilities and should compensate for the cost effects
of all or a portion of the decline if it becomes permanent.

In its transmittal letter on the April 3, 1981, final report,
McGinn stated that the overall effect of its changes in investment
earnings assumption has been a reduction in the Fund's unfunded
actuarial liability of $978 million (from $7.0 to $6.05 billion),
or about 13.9 percent. McGinn's letter said, however, as in the
February report, it has assumed a stable work force, and as pointed
out previously, a permanent decline in the active population would
have serious financial implications. McGinn's letter concluded:
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"Therefore, until the effects of deregulation [1/] on
the trucking industry and the recent Multiemployer

Act [2/] can be evaluated, I recommend a conservative
posture with respect to any liberalization of benefits
at this time."

POTENTIAL IMPACT QF LITIGATION
ON FUND'S FINANCIAL CONDITION

The Fund is involved in several civil litigation cases which
if it loses could possibly have an adverse impact on its financial
condition.,

For example, the Fund's trustees, as discussed on page 78,
are being sued by the M&R Investment Company, Inc., controlled by
Morris Shenker, seeking approval of a $40 million loan (which had
been canceled by the trustees) and $100 million in damages. The
court ruled for the Fund holding that the proposed initial $40 mil-
lion loan was unlawful under ERISA's prohibited transaction provi-
sions and denied the prospective borrower's claims for damages.
However, the M&R Investment Company has appealed to the U.S. Court
of Appeals for the Ninth Circuit from the judgments of the district
court, which it was still pending as of December 1, 1981.

On June 12, 1980, two related complaints were filed in
the U.S. district court for the District of Nevada, one by
I.J.K. Nevada, Inc., which is reported to be the owner of about
35 percent of the common stock of Dunes Hotel and Casino, Inc.,
and the other by Morris A. Shenker, reported to be the 100-percent
owner of IJK. The complaints seek damages of $30 million and
$50 million, respectively, as contractual compensation.

According to the Fund's annual report for 1980 (submitted to
IRS in October 1981) the Fund's legal counsel is satisfied--in the
M&R Investment Company litigation--that the district court's judg-
ments are supported by the facts and the law and is of the opinion
that the possibility of a successful appeal in this matter is
remote. The report also stated that the Fund's legal counsel is
of the opinion that the probability of a significant recovery
against the Fund as a result of two related complaints is remote.
Despite the Fund's counsel's optimistic forecast, there is a pos-
sibility the Fund could lose both cases and thus may be liable to
pay up to $180 million in damages and claims.

The Fund is also named as a defendant in two purported class
actions filed in the U.S. district court for the Northern District

1/See footnote 1, page 73.

2/See footnote 1, page 13 (Public Law 96-364, Sept. 26, 1980).
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of Illinois. 1/ In both actions, it is alleged by plaintiffs

(plan beneficiaries) that the Fund's pension plan provisions were
arbitrary and unreasonable and operated to deny or limit benefit
eligibility for a great number of participants on whose behalf
years of employer contributions were paid to the Fund in accordance

with collective~bargaining agreements.

In October 1981 congressional testimony, 2/ the Fund's Execu-
tive Director stated that a memorandum of understanding signed by
counsel for the private plaintiffs, counsel for the Fund, and coun-
sel for the IBT union was presented to the district court on Octo-
ber 21, 1981, as a major step toward settlement of these related
lawsuits. He testified that, although Labor is not yet a party
to the memorandum of understanding, the comprehensive settlement
proposal contemplates Labor's participation, and the memorandum of
understanding between private plaintiffs and the Fund is dependent
on Labor's participation in the final settlement.

The Executive Director testified that the components of the
memorandum of understanding to settle the Dutchak and Sullivan
litigation are several and significant as follows:

--The agreement provides that the Fund will establish a segre-
gated pool of assets to fund payment of increased benefits
under the terms of the settlement. The segregated asset
pool will be invested in Government or Government-guaranteed

obligations.

--The Fund will commit itself to retroactive application of
the current vesting and break in service ERISA-qualified
terms of the pension plan for the entire period of the
plan's existence. The increased benefits that will become
available to members as a result of the retroactive ERISA
application will be funded by the segregated assets in-
vested in Government obligations.

--To the extent that the pension benefits contemplated under
this settlement are overdue, the Fund will pay beneficiaries
interest at 6 percent, and past due benefits will be avail-
able to the heirs of a deceased participant.

--The agreement further contemplates creation of a hardship
remedy to provide relief in the situation where a member has
many years of service and contribution, yet a technicality

l/Dutchak v. International Brotherhood of Teamsters Central States,
Southeast and Southwest Areas Pension Fund, et al., 76C 3803,
N.D. ILL filed October 1976, and Sullivan v. Fitzsimmons, et al.,
79C 1725, N.D. ILL filed April 1979.

2/See footnote 1, page 20.
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not contemplated by the spirit of the rules requires denial
of benefits. The hardship provision will permit the
trustees, in the exercise of discretion, to award pension
benefits in such a situation.

--The agreement, finally, in principal, provides that the
Fund will increase total and permanent disability benefits
by 10 percent.

The Executive Director testified that increased benefit pay-
ments resulting from these provisions are estimated to reach
$140 million and that the present Fund assets to be segregated and
invested in Government obligations for payment of these benefits
as they become due have been actuarily calculated at $40 million.

As of December 1, 1981, the proposed settlement had not been
finalized.

IRS AND LABOR HAVE NOT REVIEWED
THE FUND'S FINANCIAL SOUNDNESS

Other than the purported audit report prepared by IRS' Chicago
District Office, neither IRS nor Labor has reviewed the financial
soundness of the Fund.

Labor, in fact, said it does not have responsibility under
ERISA to determine the Fund's soundness. 1In 1978 congressional
hearings, 1/ Labor officials, in response to questions from Sub-
committee members, said they did not know whether the Fund was ac-
tuarially or financially sound. Moreover, Labor said that IRS is
primarily responsible under ERISA for determining whether plans
are sound from a funding viewpoint and, if there is a funding
deficiency, IRS is responsible to secure compliance from the con-
tributing employers to make the Fund financially sound.

IRS' position on the financial and actuarial soundness was
also presented in congressional hearings in 1977, 2/ 1978, 3/
1980, 4/ and 1981. 5/ In 1977 hearings, for example, the then

1/see hearings on "Central States Teamsters' Fund," Subcommittee
on Oversight, House Committee on Ways and Means, 95th Cong.,
2nd sess., page 103 (Mar. 1978).

2/See hearings on "Teamsters' Central States Pension Fund and
General ERISA Enforcement" before the Subcommittee on Over-
sight, House Committee on Ways and Means, 95th Cong., lst sess.,
page 681 (April 5 and July 19 and 20, 1977), Part 2.

3/See footnote 1, page 65.

4/see footnote 2, page 1.

5/See footnote 1, page 20.
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Assistant Commissioner for Employees' Plans and Exempt Organiza-
tions was asked by the Chairman, House Subcommittee on Oversight,
why IRS requalified the Fund's plan, when there was serious doubt
in IRS' mind and the Chairman's mind, about the actuarial sound-
ness of the plan. The Assistant Commissioner said that actuarial
soundness is not a qualification or a requalification factor in

a plan. Therefore, he said IRS lacked authority to deny requali-
fication. The Assistant Commissioner stated further that actuarial
soundness is not a requalification circumstance or reguirement:

"* * * and because it is not, we are not able to
make it a condition of our requalification, but we
are interested in the actuarial soundness, and we
will be looking at the minimum funding standards
to be sure they are observed, and under the limits
of our authority, we will continue to monitor ac-
tuarial soundness of this plan as it is a function
of funding."

In the 1978 hearings, however, in response to a gquestion as
to whether a 1977 increase in employer contributions would make
the Fund financially sound, the Acting Assistant Commissioner for
Employees' Plans and Exempt Organizations provided information
that stated:

“The Service [IRS] has no authority to determine
whether a plan is actuarially sound. The statutory
authority of the Service relating to whether a plan
satisfies the minimum funding standards enacted by
ERISA does not give the Service jurisdiction to
determine whether a plan is solvent or insolvent.
The minimum funding standards provide only that the
Service will make determinations as to whether the
annual funding of the plan satisfies one of several
specified statutory standards. These standards
permit the funding of plan liabilities over 30 years,
40 in the case of a multiemployer plan, and thus
cannot insure that a plan is solvent at any one par-
ticular point in time."

The Acting Commissicner's information also stated that, when
the minimum funding standards become applicable to the Fund in
1981, IRS will then review the accuracy of the actuarial assump-
tions of the Fund in the aggregate as part of its consideration
of whether the plan satisfies ERISA's minimum funding standards.

In the 1980 and 1981 congressional hearings, IRS officials
reiterated that ERISA's minimum funding standards do not insure
actuarial soundness and that IRS does not have statutory authority
to determine that a plan is actuarially sound. However, the direc-
tor of IRS' Actuarial Division testified in 1980 that the changes
in ERISA's funding requirements made by the Multiemployer Pension
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Plan Amendments Act of 1980 to require more rapid funding should
help in the case of multiemployer plans that are beginning to
slide downhill.

IRS officials also said that until ERISA becomes applicable
to the Fund, it could not question the Fund's compliance with the
minimum funding standards. 1In addition, IRS officials said,
before the Fund's filing the actuarial information form, IRS could
not project whether the Fund will satisfy the minimum standards
when they become applicable in 1981. IRS officials said that IRS
intends to monitor the Fund's compliance with ERISA's minimum
funding standards when they become applicable.

CONCLUSIONS

In the past, several actuaries have indicated that the Fund
was financially unsound. The most recent actuarial report indi-
cated that the Fund would meet ERISA's minimum funding standards
in 1981, providing actual experience does not differ substantially
from the actuary's assumptions. The actuary also recommended that
the Fund's trustees adopt certain funding positions to assure com-
pliance with ERISA in the future.

In our opinion, McGinn's reports for 1980 and 1979 appear to
be very thorough and the conclusions and recommendations follow
logically from the material presented. We, however, get the im-
pression of a plan which has been, and still is, thinly funded
despite the fact that the reports show that the plan satisfies the
minimum funding requirements of ERISA.

We believe also that continued annual improvement to the
extent indicated by the valuations cannot be expected. Similar
gains from mortality and investment income are not likely to recur
regularly. The Fund's actual yield on investments in 1980 was
14.33 percent. This was a significant increase over the 9.4 per-

cent of the previous year. Present indications, however, are for
generally lower rates in the future.

Finally, because the Fund's plan is apparently already liberal
and the potential effect of things beyond the control of the
trustees, such as the deregulation of the trucking industry, and
the effect of the Multiemployer Act of 1980, we believe that the
trustees should thoroughly study and understand the material in
the actuarial reports and the reasons for the recommendations made.
Also, we believe under the circumstances, a conservative funding
policy will best serve the interests of the participants.

In addition, we could find no mention in the actuarial reports
of the various lawsuits pending against the Fund or any allowance
for the potential loss of hundreds of million dollars in the re-
ports. We recognize that the Fund did disclose the existence of
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the suits and the allowance (if any)} for loss in its financial
statements and that the determination of the allowance and the
resulting net assets available for benefits is the responsibility
of the auditor. The actuary, under ERISA, is permitted to accept
the auditor's findings.

In view of the apparent questionable financial soundness of
the Fund and the considerable unfunded liabilities of $6.05 bil-
lion, we believe that IRS should continue to determine whether the
Fund is being funded in accordance with ERISA's requirements and,
if not, take whatever action is needed to assure that the Fund
meets the requirements.

RECOMMENDATION TO THE COMMISSIONER
OF INTERNAL REVENUE

To help assure the financial soundness of the Fund and its
ability to meet commitments for paying current and future pension
benefits, we recommend that the Commissioner direct IRS officials
to closely monitor the Fund's financial operations to ascertain
that the Fund meets the minimum funding standards of ERISA in 1981
and in the future and, if not, take whatever action is needed to
assure that the Fund meets the act's requirements.

AGENCY COMMENTS AND OUR EVALUATION

IRS said that the ERISA minimum funding standards will not
become applicable to the Fund until the end of 1981, and it would
not be appropriate to examine a plan concerning compliance with
the funding standards before receiving the plan's return. IRS
said that the Fund's Schedule B (Form 5500) will not be due until
July 1982, and the contributions necessary to satisfy the minimum
funding standards are not required to be made until September 15,
1982. The Commissioner said that, upon receipt, IRS expects to
thoroughly examine the Fund's Schedule B to ensure compliance with
the minimum funding standards.

We believe that IRS' comments that it intends to monitor the
Fund's compliance with ERISA is a step in the right direction and
should help assure that the Fund meets the standards in 1981 and
will continue to do so in the future, if actual experience is as
anticipated. As a part of its monitoring, we believe IRS should
review the latest actuarial report on the Fund, ascertain whether
the Fund should adopt the actuary's proposal on revising or
liberalizing the benefits at this time and, if so, take action to
assure that the Fund implements the proposal. IRS should also
monitor the progress of the various lawsuits and potential losses
pending against the Fund, taking into consideration the possible
adverse impact on the ability of the Fund to meet the minimum
funding standards.
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CHRONOLOGY OF KEY EVENTS IN THE
GOVERNMENT'S INVESTIGATION OF THE FUND
JANUARY 1,1975 TO DECEMBER 1, 1981
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APPENDIX II APPENDIX II

PRINCIPAL OFFICIALS INVOLVED

IN THE GOVERNMENT'S INVESTIGATION

QF THE FUND

Tenure of office

From To
DEPARTMENT OF LABOR
Office of the Secretary of Labor
Secretary of Labor: )
Raymond J. Donovan Feb. 1981 a/Present
Ray Marshall Jan. 1977 Jan. 1981
William J. Usery, Jr. Feb. 1976 Jan. 1977
Consultant to the Secretary:
Eamon M. Kelly Feb. 1977 June 1977
Office of the Solicitor
Solicitor of Labor:
Timothy Ryan Feb. 1981 Present
Carin A. Clauss Mar. 1977 Jan. 1981
Alfred Albert (acting) Jan. 1977 Mar. 1977
wWilliam J. Kilberg Apr. 1973 Jan. 1977
Associate Solicitor, Division of
Plan Benefits Security:
Monica Gallagher (note b) Nov. 1977 Present
Steven J. Sacher Feb. 1975 Aug. 1977
Counsel for SIS:
Robert Gallagher (note Db) Oct. 1977 May 1980
Richard Carr June 1978 May 1980
Special Litigation Task Force,
Director:
David H. Feldman July 1981 Present
Richard 0. Patterson (acting) Mar. 1981 July 1981
Mike Stewart Oct. 1980 Feb. 1981
Monica Gallagher (acting) (note D) May 1980 Sept. 1980

125



APPENDIX II

Labor-Management Services
Administration

Assistant Secretary for Labor-
Management Relations:
Donald L. Doitson
William Hobgoocd
Francis X. Burkhardt
Bernard E. DeLury

Deputy Assistant Secretary for
Labor-Management Relations:
Ronald J. St. Cyr
Hilary M. Sheply {acting)
Rocco C. DeMarco

Administrator, Pension and Welfare
Benefit Programs:
Jeffrey Clayton
Ian David Lanoff (note c)
J. Vernon Ballard (acting)
William J. Chadwick
James D. Hutchinson

Deputy Administrator, Pension and
Welfare Benefit Programs:
Morton Klevan
J. Vernon Ballard

SIS (note 4)
Director, SIS:
Norman E. Perkins (acting)

Lawrence Lippe

LMSA Investigation staff-~Chicago

Administrator Area Office:
Ronald Lehman (acting)
James M. Benages

Rhonda T. Davis, Track supervisor

(note e)
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Tenure of office

From
May 1981
July 1979
Mar. 1977
Apr. 1976
May 1981
Jan. 1981
Apr. 1979
Dec. 1981
May 1977
Jan. 1977
Oct. 1976
June 1975
Mar. 1980
Dec. 1974
Oct. 1977
Dec. 1975
Dec. 1981
Apr. 1980
Apr. 1980

To
Present

Jan. 1981
Jan. 1979
Feb. 1977
Present

May 1981
Aug. 1980
Present

Dec. 1981
May 1977
Jan. 1977
Oct. 1976
Present

Dec. 1979
May 1980
Oct. 1977
Present

Nov. 1981
Present
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DEPARTMENT OF JUSTICE

Attorney General of the United States:
William French Smith
Benjamin R. Civiletti
Griffin Bell
Edward H. Levi

Assistant Attorney General,
Criminal Division:
D. Lowell Jensen
Phillup Heymann
John C. Keeney (acting)
Benjamin R. Civiletti
Richard L. Thornburgh
John C. Keeney (acting)

Chief, Organized Crime and
Racketeering Section:
David Margolis
Kurt W. Muellenberg
William S. Lynch

Liaison, Justice-Labor:
Jerald Toner
Hamilton B. Fox
David Slattery

DEPARTMENT OF THE TREASURY

Secretary of the Treasury:
Donald G. Regan
G. William Miller
W. Michael Blumenthal

Commissioner of Internal Revenue:
Roscoe L. Egger, Jr.
William E. Williams (acting)
Jerome Kurtz
William E. Williams (acting)
Donald C. Alexander

Regional Commissioner--Midwest Region:
Roger Plate
Charles F. Miriani (acting)
Edwin P. Trainor
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Tenure of office

From
Jan. 1981
Aug. 1979
Jan. 1977
Feb. 1975
Apr. 1981
July 1978
May 1978
Mar. 1977
July 1975
Jan. 1975
June 1979
Ooct. 1976
Aug. 1969
Dec. 1979
June 1979
Dec. 1975
Jan. 1981
Aug. 1979
Jan. 1977
Mar. 1981
Nov. 1980
May 1977
Feb. 1977
May 1973
Oct. 1980
Dec. 1979
Oct. 1971

To
Present
Jan. 1981
Aug. 1979
Jan. 1977
Present
Jan. 1981
July 1978
May 1978
Mar. 1977
July 1975
Present
Apr. 1979
Cct. 1976
Present
Dec. 1979
June 1979
Pregsent
Jan. 1981
Aug. 1979
Present
Mar. 1981
Nov. 1980
May 1977
Feb. 1977
Present
Oct. 1980
Dec. 1979
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Tenure of office

From To
DEPARTMENT OF THE TREASURY (continued)
District Director-~Chicago:
Donald E. Bergherm Dec. 1979 Present
Charles F. Miriani July 1979 Dec. 1979

a/Present means to December 1981.

b/Ms. Gallagher's and Mr. Gallagher's formal involvement in Labor's
investigation of the Fund ceased in October 1980.

g/Because he was formerly counsel for the IBT union, Mr. Lanoff
disassociated himself from Labor's investigation of the Fund,
and therefore, Mr. Ballard and his successor acted in his place.

d/Labor abolished SIS on May 5, 1980, and transferred its personnel
to the Office of the Solicitor and other units in LMSA.

e/Chicago staff also had seven other professionals on June 30, 1981.
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1Y

4.

APPENDIX III

THE FUND'S TRUSTEES AS OF OCTOBER 26, 1976

Employer
trustees

Albert D. Matheson

Thomas J. Duffey

John F. Spickerman, Sr.

William J. Kennedy

Jack A. Sheetz

Bernard S. Goldfarb

Andrew G. Massa

Union trustees

Frank E. Fitzsimmons
{note b)

Roy L. Williams
{note c¢)

William Presser
{notes b and 4)

Robert Holmes
(note 4)

Donald Peters
(note 4)

Tenure

Fram

To

(a} to 10/76

2/62
(a)
{a)
2/76

4/67

10/67

to

§6

to

to

4/77

4/77

2/75

(e)

10/76

10/76
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Affiliations

National Automobile Transporters
Labor Council

Motor Carriers Employers
Conference—Central States

Southeastern Area Motor Carriers
Labor Relations Association

Movdoam~~an el mrarea Marnacoarncsavad
\.—G.Ll—agc ult)&u’c&b CMAL IQNTILEL E L

Association
(a)
Southwest Operators Association
Cleveland Draymen Associa-
tion, Inc., and Northern Chio
Motor Truck Association, Inc.

Motor Carriers Employers
Conference—Central States

General President, IBT union

Central Conference of Teamsters,
Central States Drivers
Council, and IBT Local Union
No. 41

IBT Local Union No. 410

IBT Leocal Union Ne. 337

IBT Local Union No. 743
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Union trustees

6. Joseph W. Morgan
(note 4)

7. Frank H. Ramney

8. Walter W. Teagque

Tenure
Fram To

4/68 to 10/76

4/68 to 10/76

9/74 to 10/76

a/Information not available from Labor.

b/Deceased.

APPENDIX III

Affiliations

Southern Conference of
Teamsters

(Retired IBT official)

Georgia-Florida Conference
of Teamsters

¢/In June 1981, Mr. Roy L. Williams was elected President of the IBT union
succeeding Mr. Frank E. Fitzsimmons.

d/Also, International Vice President of the IBT union.

e/Mr. William Presser also served as trustee from February 1976 to about
September 1976 when he resigned because he would not answer Labor's
questions concerning his fiduciary duties and invcked his Fifth Amend-
ment privileges under the U.S. Constitution.

Source: Department of Labor and the Fund.
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THE FUND'S TRUSTEES FROM

APPENDIX IV

OCTOBER 26, 1976, TO APRIL 30, 1977 (note a)

Employer
trustees

John F. Spickerman, Sr.

Leroy L. Wade
(note b)

Howard McDougall

Andrew G. Massa

Robert J. Baker

Union trustees

Frank E. Fitzsimmons
(note b)

Hubert L. Payne
(note b)

Loran W. Robbins

Robert E£. Schlieve
(note b)

Roy L. Williams
(note c)

Tenure
Fram To

2/62 to 4/77

10/76 to 4/78

10/76 to Present

1/74 to 4/77

10/76 to Present

2/62 to 4/77

10/76 to 7/78

10/76 to Present

10/76 to 7/79

(d) to 4/77
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Affiliations

Southeastern Area Motor Car-
riers Labor Relations
Association

National Automobile Trans-
porters Labor Council

Cleveland Draymen Associa~
tion, Northern Ohio Motor
Truck Association, Inc.,
and Cartage Employers
Management Association

Motor Carriers Employers
Conference~-Central States

Motor Carriers Employers
Conference——Central States

General President, IBT union

Secretary Treasurer, IBT
Iocal No. 519

President, Indiana Conference,
Joint Council 69, and
IBT Local No. 135

Secretary-Treasurer, IBT
Local No. 563

Central Conference of Teamsters
and IBT lLocal Union No. 41
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a/Although the amendment to the trust agreement reducing the board fram
16 to 10 was effective October 26, 1976, the new trustees were not appointed
until October 29, 1976.

b/Deceased.

¢/In June 1981, Mr. Roy L. Williams was elected President of the IBT union
succeeding Mr. Frank E. Fitzsimmons.
d/Information not available from Labor records.

Source: Department of Labor and the Fund.

132



APPENDIX V

APPENDIX V

THE FUND'S TRUSTEES FROM

MAY 1, 1977, TO DECEMBER 1, 1981

Employer
trustees

Leroy L. Wade
(note a)

Howard McDougall
(note b)

Robert J. Baker
(note b)

Thomas F. O'Malley
(note b)

Earl N. Hoekenga
(note b)

Rudy V. Pulliam, Sr.
(note b)

Union trustees

Hubert L. Paynhe
(note a)

loran W. Robbins
{note b)

Robert E. Schlieve
(note a)

Harold J. Yates
{note b)

Marion M. Winstead
(note b)

Earl L. Jennings, Jr.

(nocte b)

Tenure

From

10/76 to

10/76 to

10/76 to

4/77 to

4/77 to

2/78 to

10/76 to

10/76 to

10/76 to

4/77 to

4/77 to

10/78 to

To

4/78

Present

Present

Present

2/78

Present

7/78

Present

7/79

Present

Present

Present
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Affiliations

National Automcobile Transporters
Labor Council

Cleveland Draymen Association,
Northern Chio Motor Truck
Association, Inc., and Cartage
Frnployers Management
Association

Motor Carriers Employers
Conference~Central States

Motor Carrier Employers
Conference-~Central States

Southeastern Area Motor Car-
riers Labor Relations Asso—
ciation and Southwest
QOperators Association

Southeastern Area Motor Car-
riers Labor Relations Asso-

ciation and Southwest
Operators Association

Secretary-Treasurer, IBT
Local No. 519

President, Indiana Conference,
Joint Council 69, and IBT
Local No. 135

Secretary-Treasurer, IBT Local
No. 563
President, IBT Local No. 120

President, IBT Local Neo. 89

Southern Conference of Teamsters
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a/Deceased.

b/Also, a trustee of the Teamsters' Central States, Southeast and Southwest
Areas Health and Welfare Furd.

GAO note: As part of its December 2, 1981, comments on our draft report,
the Fund gave us a copy of its Board of Trustees' resolution, approved

August 5, 1979, which reduced the Board's members to eight (four appointed
by the union and four by the employers).

Source: Department of Labor and the Fund.
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APPENDIX VI

THE TEAMSTERS' UNION ORGANIZATIONS AND TRUCKING ASSOCIATIONS

THAT SELECTED THE FUND'S TRUSTEES TO OCTOBER 26, 1976

Number of
amployer
trustees
selected
(note a)

1

1

1

1

2

2

Total 8

Trucking associations
making selections

Southeastern Area Motor
Carriers Labor Relations
Association

Southwest Operators
Association

National Automobile Trans-
porters Labor Council

Cleveland Draymen Associa-
tion and Northern Chio
Motor Truck Association,
Inc.

Cartage Employers Manage—
ment Association

Motor Carriers Employers
Conference-Central
States

Nurber of
union

trustees

selected

Union organizations
making selections

(b)

(b)

(b)

il

Central Conference of
Teamsters

Central States Drivers
Council

Southern Conference of
Teamsters

a/Per information in Labor's records, the employer trustees were designated
by the six trucking associations listed on the schedule.

E/Per information in Labor's records, the union trustees were designated
jointly by the three organizations listed on the schedule.
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APPENDIX VII

THE TEAMSTERS' UNION ORGANIZATIONS AND TRUCKING

ASSOCIATIONS THAT SELECTED THE FUND'S TRUSTEES FROM

Number of

employer
trustees
selected

{(note b)

1

LN

Total 5

OCTOBER 26, 1976, TO AUGUST 15, 1979 (note a)

Trucking associations
making selections

Number of
aemployer
trustees
selected

Southeastern Area Motor
Carriers Labor Rela-
tions Association and
Southwest Operators
Association

National Automobile
Transporters Labor
Council

Cleveland Draymen Asso-
ciation, Northern Chio
Motor Truck Associa-

tion, Inc.; and Cartage

Fmployers Management
Association

Motor Carriers Employers
Conference—Central
States

(c)

(c)

3

Union organizations
making selections
(note b)

Central Conference of
Teamsters

Scuthern Conference of
Teamsters

a/on October 11, 1976, the Board of Trustees approved a resolution, which
was to be effective October 26, 1976, reducing the Board members to 10
(5 appointed by the union and 5 by the employers).

b/Per information in Labor's records, the employer trustees were designated
by the four trucking organizations listed on the schedule.

c/Per information in Labor's records, the union trustees were designated
jointly by the two organizations listed on the schedule.
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APPENDIX VIII

THE TEAMSTERS' UNION ORGANIZATIONS AND TRUCKING

ASSOCIATIONS THAT SELECTED THE FUND'S TRUSTEES FROM

Nurber of
employer
trustees
selected
{note b)

1

)

Total 4

Trucking associations

making selections

Southeastern Area Motor
Carriers Labor Rela-
tions Association and
Southwest Operators
Association

Cleveland Draymen Asso—

ciation, Northern Chio
Motor Truck Associa-
tion, Inc.: and Cartage
Brployers Management
Association

Motor Carriers Employers

Conference~—Central
States

Number of

employer
trustees
selected

(c)

(c)

4

AUGUST 15, 1979, TO DECEMBER 1, 1981 (note a)

Union organizations
making selections
(note c)

Central Conference of
Teamsters

Southern Conference of
Teamsters

a/On Decenber 2, 1981, the Fund gave us a copy of the August 15, 1979,
resolution approved by the Board of Trustees, which was to be effective
immediately, reducing the Board menbers to 8 (4 appointed by the union
and 4 by the employers).

b/The Board's August 15, 1979, resclution also changed the trucking asso-
clations designating the trustees to the three associations listed on the

schedule,

c/The Board's August 15, 1979, resolution retained the definition of the
union in section 2, article 1 which designated the two conferences listed
on the schedule to select the employee trustees.

Source:

The Fund.
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CLASSIFICATION OF FUND ASSETS

MANAGED BY EQUITABLE

AS OF OCTOBER 3, 1977, AND DECEMBER 31, 1980

The schedule below shows the Fund's investments Equitable took over
at October 3, 1977, and at the end of 1980.

Increase
As of October 3, 1977 As of December 31, 1980 or
Classi- Percent of Percent of (decrease)
fication Amount total funds Amount total funds fram 10/77
(millions}) (millions)
Mortgage loans $ 818.9 51.4 $ 514.1 17.9 $ (304.8)
Real estate 147.1 9,2 __117.1 4.1 {30.0)
Subtotal 966.0 60.6 631.2 22.0 (334.8)
Cammon stock 117.9 7.4 1,114.4 38.9 996.5
Publicly
trade bonds 402.4 25.3 773.4 27.0 371.0
Short-term
obligations 51.4 3.2 263.5 9.2 212.1
Subtotal 571.7 35.9 2,151.3 75.1 1,579.6
Horizon Com—
mumnication,
Inc. 29.7 1.9 40.6 1.4 10.9
Interest
Guarantee
contracts 20.0 1.3 32.1 1.1 12.1
Cash and
short term
{new funds) 4.8 .3 10.3 .4 5.5
Subtotal 54.5 3.5 83.0 2.9 ) 28.5
Total $1,592.2 100.0 $2,865.5 100.0 $1,273.3

Source: Monthly reports by Equitable submitted to the Fund and Labor.

Note: The dollar amounts and percentages will not reconcile in all cases
because of the rounding off process.
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THE FUND'S ASSETS CONTROLLED BY

THE INVESTMENT MANAGERS AS OF DECEMBER 31, 1980

Percent
Total of total
Dollars Percent funds funds
Real estate investment
management contracts
Equitable:
Mortgage loans 167,979,068 5.8
Owned real estate 68, 306, 966 2.4
Total 236,286,034 8.2
Victor Palmieri and Company:
Mortgage loans 346,102,283 12.1
Owned real estate 48,777,025 1.7
Total 394,879, 308 13.8
Subtotal $ 631,165,342 22.0
Securities investment
management contracts
American National Bank 65,200,741 2.3
Crocker Investment
Management Company 198,105,581 6.9
Lazard Freres & Company 170,186,800 5.9
Mercantile National Bank
at Dallas 110,616,494 3.9
Equitable Life 601,372,19% 21.0
Harris Trust & Savings Bank 230,033,637 8.0
Massachusetts Financial
Services 240,213,569 8.4
Mellon National Bank 131,365,850 4.6
Bankers Trust Company 179,293,137 6.3
State Street Bank 121,308,796 4.2
BEA Associates 51,346,408 1.8
Oppenheimer 49,515,981 1.7
State Street - STIF Fund 2,702,536 .1
Subtotal 2,151,261,726 75.1
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Dollars

Other asset management
Equitable-Group Annuity

Contracts $32,135,416
Equitable-Horizon 40,592,625
american National BRank-

New Funds Account 10,343,702

Subtotal

Total assets under fiduciary management

APPENDIX X

Percent
Total of total
Percent funds funds

o

4

$ 83,071,743 2.9

$2,865,498,811 100.0

Source: Monthly Equitable report for December 1980 submitted to Labor and

the Fund.

Note: The dollar amounts and percentages will not reconcile in all cases

because of the rounding off process.
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STATUS OF LABOR'S CIVIL SUIT AGAINST

FORMER TRUSTEES AND OFFICIALS TO RECOVER LOSSES

RESULTING FROM THEIR ALLEGED MISMANAGEMENT

On February 1, 1978, Labor filed a civil suit in the U.S.
district court for the Northern District of Illinois, Eastern
Division, 1/ against 17 former Fund trustees and 2 officials 2/
to recover losses resulting from their alleged mismanagement and
breaches of their fiduciary duties.

The Secretary of Labor filed the suit against the former
trustees and officials under the authority of section 502(a)(2) of
ERISA, which authorizes him to bring a civil action seeking appro-
priate relief from any fiduciary who breaches any of the responsi-
bilities, obligations, or duties imposed on fiduciaries by title I
of ERISA, Labor's suit alleges that the defendant trustees, by
their mismanagement of Fund assets and in breach of their fiduciary
duties, have caused great financial harm to the plan and its par-
ticipants and beneficiaries.

According to the complaint, the defendant trustees allegedly
breached their fiduciary obligations under ERISA by failing to
manage the Fund solely in the interest of its participants and
beneficiaries and with the care, skill, prudence, and diligence
that a prudent person would, by, among other things:

--Failing to adhere to procedures designed to, and which would
ensure that, adequate information was available to them to
consider when making decisions in managing plan assets.

--Failing to employ, retain, and consult with an adequate
staff of persons whose professional background, skill, and
experience would enable them to make appropriate recom-
mendations in managing plan assets.

~-Entering into commitments to disburse, and disbursing plan
assets, for ventures as to which they had, at the time of
such action, insufficient information to make a prudent
judgment as to the economic feasibility of such ventures,
the degree of risk and the probable security of plan assets
devoted thereto.

1/See footnote 1, page 11,

2/See footnote 2, page 28.
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--Failing to enforce the plan's right to compliance, by bor-
rowers of plan assets, with the terms of loan agreements
and other undertakings, when compliance with such undertak-
ings by the borrowers would have tended to benefit the plan.

--Modifying agreements controlling the obligations of bor-
rowers of plan assets, granting moratoria on the payment
of principal and interest required by such original agree-
ments, and making new extensions of credit and otherwise
restructuring the terms of such agreements to the advantage
of borrowers and the disadvantage of the plan, when such
modifications were not calculated to increase the likeli-
hood of repayment, the value of the plan's security or the
return on its investment.

--Failing to monitor the use of loan proceeds by borrowers
of plan assets.

--Causing the payment of plan assets to persons and, on behalf
of persons, having no claims against the plan and without
congideration to the plan.

ALLEGED FIDUCIARY VIOLATIONS

In its February 1, 1978, complaint, Labor listed 15 transac-
tions as examples of the alleged fiduciary violations. On April 21,
1981, Labor filed a motion to amend the complaint to add 9 addi-
tional transactions to the previous 15 examples of alleged imprud-
ence by the defendants. The 24 allegedly imprudent transactions
consisted of 19 real estate mortgage and collateral loans and
1l loan commitment to the following entities or individuals and
4 other financial transactions to individuals.
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Amounts of
transactions involved

{millions)

ALSA Land Development Corporation $ 3.1 loan

Alvin and Deborah Malnik 2.2 loan

C&S Golf and Country Club 4.5 loan

Hyatt Corporation 30.0 loans

Indico Corporation 7.0 locans

Moorefield Enterprises

Limited Partnership 16.2 loan

Telesis Corporation 28.0 loans and
investment
in stock

National Development Corporation 4.0 loan

Valley Die Corporation .3 loan guaranty

Beverly Hills, California Health Club .1 loan

Argent Corporation 25.0 loan

I.J.K. Nevada, Inc. 1.5 loan
repayment

Aladdin Hotel Corporation 39.0 loans

Drake Hotel 4.2 loans

Hudson Properties 15.6 loans

La Costa Land Company, Inc., and

Rancho La Costa, Inc. 67.0 loans and

investments
in stock

M&R Investment Company 40.0 commitment
fee

Penasquiotas 100.0 loans and
stock

UFLIC Reis Corporation 9.0 loans

Washlands, Inc. 7.0 loans

Total (value of 20 transactions) $403.7

Source: Department of Labor

The four other financial transactions included in the complaint
involved the trustees' payments of large sums of money {amounts
were not listed) by the plan to several individuals and entities
(Alvin Baron, S. H. Stern, James M. Payton, and James Eckenburg
and Hestba, Inc.) who, according to the complaint, had no legal
claim or entitlement to the payments, and the trustees' failure to
adequately protect the plan's rights and interests in property
leased to Lorrin Industries, Inc.
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Labor intends to recover losses the Fund incurred or is
expected to incur. Labor did not estimate the Fund's past or
future losses because of the nature of the real estate market,
the lack of specific information on the current status of some
investments, and the fact that many investments would not mature
until some time in the future. Labor stated that it will identify
losses during litigation and will not make a firm estimate of the
losses until the suit is scheduled for trial.

STATUS OF CIVIL SUIT

Labor said there were numerous delays during the first 2 years
of the litigation, due to (1) discovery disputes among Labor, the
defendants, and the Fund and (2) the fact that the case was as-
signed and reassigned to four different judges. In addition, Labor
said the case has been complicated by the consolidation of discovery
with the discovery in several other suits involving the Fund which :
were brought by private litigants.

Labor said the case has now been permanently assigned to a
U.S. district judge, and on April 21, 1981, Labor filed a motion ‘
to amend the complaint to (1) add nine more loan transactions to
the case as an example of the defendants' alleged imprudence,
(2) add the Fund {(an entity distinct from its former officials) i
as a party to the litigation, and (3) clarify that the case seeks
injunctive relief in the form of modified investment procedures
for the Fund, in addition to monetary recovery from defendants.

On October 7, 1981, the court issued an order granting and
denying, in part, the provisions of Labor's April 1981 motion.
The court (1) permitted Labor to specify the nine additional loan
transactions in the complaint and (2) authorized Labor's request
to specify the injunctive and equitable relief it sought. The
court, however, rejected Labor's proposal to include the Fund as
a defendant to the suit.

In addition, the court severed the nine additional transac-
tions from the complaint and ordered a separate trial for them.
It also stayed discovery on the nine transactions pending comple-~
tion of the trial on the 15 transactions in the original complaint.
Also, while permitting Labor access to the Fund's microfilmed
documents on the nine additional transactions and certain other
transactions, the court indicated Labor could not introduce into %
evidence or otherwise rely upon these additional documentary
materials during the trial on the original complaint.

Labor, because it believes certain aspects of the court's
order are based upon misimpressions of fact, submitted a motion
on October 22, 1981, requesting the court to reconsider, clarify,
and amend its October 7 order. As of December 1, 1981, the court
had not ruled on Labor's motion.
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LIST OF HEARINGS HELD, AND REPORTS ISSUED,

FROM JULY 1, 1976, TO JUNE 30, 1981, BY CONGRESSIONAL

SUBCOMMITTEES ON THE GOVERNMENTS INVESTIGATION OF THE FUND

Hearings

1. "Investigation of Alleged Irregularities in the operation
of the Teamsters' Central States Pension Fund", Subcommittee
on Labor, Senate Committee on Labor and Public Welfare, 94th
Congress, 2nd session, July 1, 1976.

2. "Federal Pension Law Enforcement in case of Teamsters'
Central States Pension Fund," Subcommittee on Oversight,
House Committee on Ways and Means, 95th Congress,
lst Session, March 14 and 15, 1977.

3. "Federal Pension Law Enforcement in case of Teamsters'
Central States Pension Fund”, Subcommittee on Oversight,
House Committee on Ways and Means, 95th Congress, lst
Session, April 5 and July 19-20, 1977.

4, "The Teamsters Central States Pension Fund," Permanent
Subcommittee on Investigations, Senate Committee on
Governmental Affairs, 95th Congress, lst Session
July 18 and 19, 1977.

5. "Central States Teamster's Fund," Subcommittee on Oversight,
House Committee on Ways and Means 95th Congress, 2nd
Session, March 22, 1978.

6. "Central States Teamsters Fund", Subcommittee on Oversight,
House Committee on Ways and Means, 95th Congress, 2nd
Session July 17-18, 1978.

7. "Central States Teamsters Pension Fund," Subcommittee
on Oversight, House Committee on Ways and Means,
March 24, 1980.

8. "Teamsters Central States Pension Fund, Permanent Subcommittee
on Investigations, Senate Committee on Governmental Affairs,
95th Congress, 2nd Session, August 25-26 and September 29-30,
1980.

Regort

l. "Interim Report of the Permanent Subcommittee on Investigations
Regarding Its Oversight Inquiry of the Department of Labor's
Investigation of the Teamsters Central States Pension Fund."
Senate Report 97-122, 1st Sess. 97th Cong. May 1981.
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Reports

l‘

Interim report of the Permanent Subcommittee on Investigations
regarding its "Oversight Inquiry of the Department of Labor's
Investigation of the Teamsters Central States Pension Fund,"
Senate Committee on Governmental Affairs, Senate Report 97-122,
97th Congress, lst Session, May 1981.

Final report on "Oversight Inquiry of the Department of Labor's
Investigation of the Teamsters Central States Pension Fund,"
Permanent Subcommittee on Investigations, Senate Committee on
Governmental Affairs, Senate Report 97-177, 97th Congress,

lst Session, August 198l.
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U.S. DEPARTMENT OF LABOR

SECRETARY OF LABOR
WASHINGTON, D.C

OCT 26 1981

Honorable Charles A. Bowsher
Comptroller General of the United States
General Accounting Cffice

Washington, D. C. 20548

Dear Mr. Comptroller General:

This is in reply to Mr. Ahart's letter dated October 8,
1981, requesting comments on the draft GAO report en-
titled "Inadequate, Ineffective, and Uncoordinated
Investigation to Reform the Multi-Billion Dollar
Teamsters' Central States Pension Fund." l/ In view of
the importance of the matters contained in the report,
I felt it appropriate to address this response to you.

At the outset, I would like to applaud the great effort
that went into preparing this report, which will be of
meaningfvl assistance to the Department in its future
work on matters involving the Pension Fund.

The Department agrees with the thruvst of your report

and recommendations. Indeed, because your recommenda-
tions comport entirely with my determination to enforce
ERISA vigorously and to cooperate fully with other
agencies having ccordinate enforcement responsibilities,
many of them have already been independently implemented
at my instance.

For example, on March 4, 1981, I met with the Attorney
General and the Secretary of the Treasury to discuss
coordination of our efforts in this area. Each of us
recognized that this had been a problem in the past.
As a result of this meeting, a high level task force
consisting of representatives from all three depart-
ments was created and, since March, has met on more
than twenty occasions. Through these meetings, we
have been able to maintain communication, assure
interdepartmental ¢ooperation, and c¢ocordinate activi-
ties. Recently, the three department heads met again
and renewed our pledge of ccoordination.

1/The report is now entitled "Investigation To Reform Teamsters'
Central States Pension Fund Found Inadequate."
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These and other recent developments are not detailed
in the report, and they need not be. Rather, the
final report and recommendations should be prefaced
by a statement that they address primarily events
that took place in the past. Specifically, the
statement should indicate that the investigation
that led to the report's issuance was essentially
concluded by mid-1980 and dealt principally with

the events of the mid-1970's.

In short, the report should not purport to be a sun-
mary or evaluation of what is happening now. If the
report were to suggest that it does address the
present, it would be misleading. For these reasons,
the Department requests that the final version of
the report specify clearly the time periods appli-
cable to the events described and expressly disavow
any intention to comment on activities occurring
after your thorough investigation.

Similarly, inasmuch as the report deals with the
events of the past, the Department believes that

it would not be productive to address its accuracy
in detail. We do believe, however, that it is
important for the Department to respond specifically
to your recommendations for the future, and we have
done so in a separate document, which is enclosed.

I would only reiterate here that the Department
supports these recommendations in large measure,

I appreciate the opportunity to comment on this
report, and I hope that this letter and the
Department's response will assist you in dis-
c¢harging your responsibilities to the leadership
of the Permanent Subcommittee on Investigations.
Please let me know if the Department can be of
further assistance to you.

Sincerely,
Ra nd J. ova
cc: Honorable William French Smith

Honorable Donald T. Regan
Mr. Gregory J. Ahart
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U, S. DEPARTMENT OF LABOR'S RESPONSE TO THE DRAFT GENERAL
ACCOUNTING OFFICE REPORT ENTITLED -~ "IKADEQUATE INEFFECTIVE
AND UNCOORDINATED INVESTIGATION TO REFORM THE MULTI-BILLICN

DOLLAR TEAMSTERS' CENTRAL STATES PENSION FUND" l/

. |

1/See footnote 1 on page 147.
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Recormendation (page 51):

To help mzintain effective coordination betwsen Labor and
Justice, we recommend that the Secretary of Labor and Attor-~
nev General take action to have their December 1978 coordi-
nation agreement revised to define the "higher officials”
who should or would resolve the litigation strategy problems
the working group members cannot resolve, or in lieu of
that, consider reestablishing an Interdepartmental Policy
Committee similar to the one established in 1975.

Response:

The Department concurs with the goal of this recommendation.
The establishment of the high level task force, discussed in
our accompanying letter, responds to this concern about lack
of coordination. The task Force is made up of Secretary of
Labor Donovan, Attorney General Smith and Secretary of the
Treasury Regan. The task force working group is chaired by
the Solicitor of Labor, and includes representatives of the
Internal Revenue Service, the civil and criminal divisions
of the Department of Justice (including the Organized Crime
Strike Force), and the relevant program agencies withir the
Department (including the Labor Management Services
Administration). Others have been invited to attend

particular meetings depending on the topics discussed.
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U. S. Depariment of Lzbor's Response to the Draft General
Accounting Cffice Repcrt Entitled -- "Inadegiaate Ineffective
and Uncoordinated Investication to Reform the Multi-Billion
Dollar Teamsters' Central States Pension Fund” 1/

* * *

Recommendation (page 55):

To ease another continuing coordination problem, we recom-
mend the Secretary emphasize to the Solicitor's Office the
need for Labor to fully cooperate with Justice's Criminal
Division by providing attorney analyses on various Fund
transactions which indicate potential criminal viclations.
We further recommend that the Attorney General caution the
Justice attorneys that these are internal drafts and should
be treated as such.

Response:

The Department concurs. The Department recognizes its obli-
gation to provide to the Department of Justice information
which may be found to warrant consideration for criminal
prosecution., Investigators are aware of the criminal provi-
sions of ERISA, and are instructed to be alert to possible
uses of informaticn for criminal investigations. Pursuant
to that practice, the Department will continue to make all
relevant information, including attorney analyses of Fund
transactions, available to the Department of Justice. 1In
certain instances where attorney analyses are privileged and
sensitive, or where uncontrolled disclosure to or by the
Department of Justice might jeopardize ongoing litigation,
we have, with the agreement of the Department of Justice,

imposed safegards on such disclosures.

1/see footnote 1 on page 147.
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U. $. Ceparirent of Lzbsr's Rzszonse o the Dralft General
sccounting Office Feport Entitled -- "Inszdeguate Ireffective
and Uncoordinated Investigation to Reform the Multi-Billion
Dollar Teamsters' Central States Pension Fung” ;/

* * *

Recommendation (page51):

In view of the contincing controversy on the actual refer-
rals Labor made to Justice, we recommend that the Secretary
of Labor direct the Solicitor's Office to establish a formal
system to document referrals of potential criminal viola-
tions to Justice.

Response:

The Department does not concur with this recommendation, be-
cause a formal system already exists and an effective infor-
mal system is also being utilized. When an investigator dis-
covers possible criminal violations, a memorandum is pre-
pared to LMSA's National Office of Enforcement through the
Area Administrator. The National Office then contacts the
Justice Department representative, and in a meeting or by
telephone, they determire the appropriate approach to
follow. When cases invelving criminal matters are
determined td be appropriate for referral to Justice, a
formal referral memorandum is sent, In addition, there is
an informal system of contacts between the Justice and Labor
Departments in Washington and in the various regions
throughout the country. See response to Recommendation at

pages 153 and 154 below.

1/See footnote 1 on page 147.
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e Draft General
2zuzate Ineffective
and Uncoordinated Investigation to Reform the Multi-Billien
Dollar Teamsters' Central States Pension Fung"® lj

* * *

Recommendation (page 51):

Finally, we recommend that the Secretary also direct the
Solicitor's Office to carry out the recommendations in the
Kotch-Crino report to honor the memorandum of understanding
(agreements) with Justice, by (1) establishing a formal
written system of referring potential criminal violations to
Justice, (2) suggesting a single Justice coordinator for all
Fund activities, (3) establishing procedures wherein Justice
periodically orients and briefs Solicitor's Office offi-
cials, (4) suggesting one designated receiver in Justice for
all Fund records, and (5) establishing a system wherein the
Solicitor's Office automatically forwards to Justice perti-
nent additional records regarding any matter previously re-
ferred.

Response:

The Department concurs in part, as stated below. This
recommendation contains 5 parts. As to part (1), we note
that there is a formal written system for referring criminal
violations to the Department of Justice. In the context of
the Central States Teamsters' investigations and litigation,
the need for cumbersome formal referrals has been obviated
by the close coordination that exists betseen the depart-
ments. Thus, materials which might be ralevant to ongoing
grand jury proceedings or other criminal investigations are
forwarded directly to the individuals at the Department of
Justice who can put the information to best use, and the
transfer of information is recorded in an appropriate

manner. We believe that prudent management of oeur

1/see footnote 1 on page 147.
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g more @irezt trznefer of infeormation., As to parts
(2), (3) and (4), the Department notes that it is certainly
willing to cooperate with any designated Justice Department
cfficials. Of course, this Department cannct respond
directly to the willingness of Justice to implement this

recommendation: Justice will have to do that. We do note,

however, that in Chicago, DOJ has specified one
representative with whom the investigative track supervisor
meets on a regular basis. Moreover, task force
representatives have been designated by DOJ. As to part
(5), the Department believes that the current system of

cooperation satisfies the concerns of the report.
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U. S. Department of Lzbor's Pesponee to the Draft Gerneral
Accounting Cffice Rezort Tnititled -~ "Tnadaguaie Ineffective
ané Uncoordinated Investigation tc Reform the Multi-Billion
Dollar Teamsters' Cantral States Pension Fund® 1

* * *

The next four recommendations have been cembined for
purposes of response.

Recomnendation (page67):

In view of the coptinuing concern over the influence and
control of the current trustees and the Fund's operations by
the former trustees who allegedly mismanaged the Fund, we
recommend that the Secretary and Commissioner establish cri-
teria and gualifications requiring that future Fund trustees
be independent, professional, and neutral, etc.; closely
monitor the selection of future trustees; and veto the
selection of a trustee not meeting the criteria,

Recommendation (page 83):

To help assure that the Fund is operated and managed pru-
dently and. for the exclusive benefit of the plan partici-
pants and beneficiaries, as required by ERISA, we recommend
that the Secretary and Commissioner obtain a commitment from
the trustees for (1) the Fund to continue to have an
independent investment manager to control and manage the
Fund's assets and investments after the present managers'
contracts expire in October 1982, and (2} to use the same
selection criteria and qualifications as in the past--
independent, professional expertise and national stature--
should the trustees decide to replace the present investment
managers zfter October 1982,

Recommendation {page 83):

We furthe- recommend that the Secretary and Commissioner
consider obtaining a further commitment from the trustees to
reorganizs the way the Fund handles and controls the employ-
er contributions and its other moneys to remove the trust-
ees' cont-ol over any of these funds. The proposed reorgan-
ization should provide for

~-—the Fund to employ a financial
custodian--an independent bank or other
financial institution--with professional
expertise and national stature--to re-
ceive and control all moneys due the

1/See footnote 1 on page 147.
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--IRS and Labor to have a veto power
over the selection of the independent
investment manager and financial cus-
todian, if the trustees' selections do
not mezet the Government's qualifica-
tions; and

--Limiting the trustees' role and res-
ponsibilities to establishing overall
investment objectives, determining
eligibility requirements for pension
benefits and employers' contributions,
monitoring the investment managers' and
custodian's activities, and
administering relevant collective
bargaining reguirements.

Recommendation (page 84 ):

We further recommend that the Secretary and Commissioner
take action to assure that the above proposed reorganiza-
tion, and any other reforms imposed on the Fund, be included
in a formal, written, enforceable agreement signed and
agreed to by Labor and IRS and the Fund's trustees.

Response:

The Department concurs with each of the goals expressed in
these recommendations, and is attempting to achieve them.
It must be understood, however, that neither the Department

nor any other federal agency may unilaterally require--

through regulation, order, or otherwise--the safeguards
recommended. There are only two ways to achieve enforceable
requirements regarding independent trustees, independent
asset management, a limited role for trustees, and similar
reforms: a voluntary undertaking by the trustees

incorporated in a consent decree, or the imposition
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of a court order following successful litigation. The

Decartment has vigoreusly pursued both courses.

First, it has proposed a consent decree (a copy of which is
attached) 1/ making mandatory and judicially enforceable the
reforms that GAQO has reccmmended. Unfortunately, ithe Fund
has declined to enter into the decree, and has stzzed it
will not agree to any consent decree absent a full
settlement which would include large and entirely

unacceptable concessions by the government.

Second, the Department has instituted and will continte to
pursue litigation to achieve the aims set forth in the
recommendations. Litigation is generally a protracted
process; it is particularly so here where the present and

former trustees as well as the Fund are represented by ex-

periencec counsel, who have missed no opportunity to contest
every clzim, request or motion (including those seeking
discovery) brought by the Department. Notwithstanding this
vigorous defense, the Department has made substantial
progress in the cases: more than 70 people have been
deposed, almost 2,000,000 pages of documents have been
reviewed, and actions are proceeding in Chicago and

Tallahasee against former and present trustees.

1/We have excluded the consent decree because it is a draft and
subject to change during further negotiations between Labor,
IRS, and the Fund.
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U. S. Department of Labor's Recponse to the Draft General
Accounting Cffice Report Entitled -- "Inalaguate Ineffective
and Uncoordinated Investication to Reform the Multi-Billien
Dollar Teamsters' Central States Pansion Fund™ 1/

* * x

Recommendation (page 84}: 2/

Should the Fund trustees refuse to voluntarily go along with
the above reforms, we recommend that the Secretary and Com-
migsioner consider whether such a decision, along with any
evidence of misconduct that may be developed during the cur-
rent investicztion, warrants speedy and appropriate liti-
gative action, as authorized by ERISA, against the trustees

to require retention cof an independent professional manager

beyond the October 1982 contract termination date, and the

other, or similar, reforms suggested above,. i

Response:

The Department concurs. As noted in the response to
recommendations at pages 67, 83, and 84 of the report, we ?
have sought through extended negotiations a decree by

consent which would be enforceable in court and responsive

to the concerns outlined by this report, Moreover,

litigation is not only contemplated, it is underway.

Substantial resources have been and continue to be invested

in the cases which surround the Central States Teamsters' '
Pension and H=2alth and Welfare Funds. A full-time

litigation unit, headed by an Associate Solicitor of Labor !
who is an exp=srienced and aggressive litigator (and who

reports directly to the Solicitor), and staffed by a team of

outstanding lawyers, is devoted exclusively to Central

States litigation.

1/See footnote 1 on page 147.

2/This recommendation has been deleted from the final report.
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ss litigation in the

to file new actions as

st extent possible that the

substance of the recommended reforms cah be achieved.
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U. &. -&parimsnt of Labor's Rerzzonse to the Drezft General
AcCcounting CIfice Zeport Zntitied -- "Inzdeguate Inellective
and Uncoordinated Investigaticn to Psform the Multi-Billion
Dollar Teamsters' Central States Pension Fund" 1/

*
»*
*

Recommendation (pagel02):

To assure that past mistakes identifisd in our review, as
well as Labor's internal reviews, are not repeated in the
current investigation, we recommend :hat the Secretary of
Labor and the Commissioner of Internzl Revenue direct their
respective investigative staffs to more closely cooperate to

nravant conardination nrobleme. dunlication bhetween the in-
prevant COOIQlnatiOon pPlOLLCHS, CUplitatllolh LTLlwWeTa Liae 10

vestigators and giving the Fund an excuse not to cooperate
because the Government is not speaking in one voice.

Response:

The Department concurs., The Department 2nd Internal Revenue
Service (IRS) staffs are currently fully cooperating on the
investigations., Each agency reviews the Fund's documents
for its own purposes, i.e., the IRS for considering tax
qualification issues and this Department for determining
fiduciary violations. When one of thes= agencies requests
that a document be provided by the Fund, the other agency is
accorded an opportunity to review that Jocument for its
purposes prior to the document being re-urned to the file.
In this way the Fund need not retrieve and produce the same
document twice. Moreover, since the staffs generally sit in
the same room during the review process, there are constant
discussions so that any problems are resolved guickly. As
far as we are aware, the Fund has no difficulty with the
present procedure, and both the Department and IRS find it

to be fully satisfactory as well.

1/See footnote 1 on page 147.
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U. S. S=zrertment of Lzhor's Response to the Drelt Gsnerzl
Accounzing QFffice Report Entitled -- "Inzdlsguate Inzifective
and Uncoordinated investicaticn to FReform the Multi-Billien
Dollar Teamsters' Central States Fensicn Fund" 1/

* *

Recoxmendation (pagelQ2): !

Turther, in view of the past controversy over the size and
use of the B&A account, we recommend the Secretary and Com-
missioner direct their investigative staffs to review the
trustees' management and use of the BiA account to determine .
the appropriate reserve the Fund should maintain in the ac- ;
count.

Response:

The Department concurs with the goal of this recommendation.

However, achieving control over those monies which would be

under the direct control of the trustees must be approached

in the context of the other recommendations and actions of

the Department, The consent decree proposed by the i
Department would have set a cap on the amount of monies
which could be retained by the trustees in the "B&A"™ accoun
ard would have imposed further restrictions on the uses of
the funds and the manner in which they may be invested.

Bat, as noted in our response to the recommendations on
r:ges 67, B3, and 84 of the report, the Fund declined to
enter into such an agreement. Moreover, there are obvious
difficulties associated with achieving these goals quickly
through litigation. It should be pointed out, however, that
partly because of the pressures exerted upon the Fund by the

Department, such restrictions may be voluntarily imposed.

The Department will continue to vigorously pursue all

available avenues to achjieve these goals.

1/See footnote 1 on page 147.
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C. 8. Degartrant nrts Zeeponse to the Drelt Cenerel
hccoonting Dffice £ Tatlrled —- “"Inzlzzuats Inellective
and Uncoordinated ti-zticn o Rzfrrom the Multi-Billicn
- . - 1 T AN
Dollar Teamsters’ al States Pension Fund" 1/
* * *

Recommendation (page 103):

We recommend also that during its current investigation at
the Fund, the Secretary of Labor direct LMSA to

--Assure that the unresolved matters from the 2/
initial investigation are thoroughly
investigated and resolved. In particular,

LMSA should review guestions of possible
improprieties of payments made to former and
current Fund trustees and officials and to
service providers including those made pricr

to January 1977, and coordinate this work

with Justice because of the potential

criminal nature of certain transactions.

--Assure that the LMSA Chicago staff perform-
ing the investigation receive proper train-
ing, and use all investigative technigues and
procedures, in particular third party inter-
views, to detect and develop potential crim-
inal viclations for referrals to Justice.

—-Effectively coordinate its investigation
efforts with the Solicitor's Office.

Response:

The Department concurs in substantial part with the goals of
this three part reccamendation. 1In fact, to the extent of
the Department's concurrence, these goals have already been

achieved.

The only part of the recommendation that the Department does
not concur in ig the first, which urges that investigations

.of matters that were not resolved by the initial

APPENDIX XIII

1/See footnote 1 on page 147.

2/This recommendation is now on page 105 of the final report.
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the Department's right to bring a lawsuit with respect to
these payments is gquestionable, See ERISA § 413, 29 U.S.C.
§ 1113, Under thkese circumstances, the Department believes
that prudent management of its law enforcement resource re-
guires that investigations of current activities -- in which
there is a much higher likelihood of successfully commencing
litigation -- be pursued, rather than reopening 4 to 5 year-
old, s:tale investigations in cases where the chances of ever
being zble to bring lawsuits are slim. Nevertheless, the
Department should point out that in response to its actions,
including the constant threat of intervention, the Fund
itself has filed a number of lawsuits to recover losses that

occurred during this period.

Next, the Department believes that it has achieved the goal
of the second part of this recommendation, that is, assuring
that the LMSA Chicago staff is prepared and able to meet its
resporsibilities in the criminal area. The LMSA staff in
Chicago is well-trained and highly competent. The staff of
the Solicitor's Office has made itself available to assist

in developing plans for sworn testimony and interviews.
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orecver, third partiss zre teing irnterviaweld z-3, where
necessary, their stencgrzp-ic ctztements are being taken
under oath. Attorneys from the Solicitor's Office sit in on
these proceedings whenever it appears that their presence

would be helpful.

It should be emphasized that the Department has a firm
policy, consistent with ERISA § 506, that information which
may warrant consideration in a criminal context be forwarded
to the Department of Justice. BAs we noted above, the
Department believes that its staff is complying with this

policy and statutory requirement in an exemplary fashion.

Finally, the Department believes that it has also met the
goal of the third part of this recommendation. The Solici-
tor has greatly improved communications between the agencies
within the Department which have responsibilities for var-
icus aspects of the Central States Teamsters' investigations
and litigation. Whatever problems may have occurred in the
past, the relationship b~tween the Solicitor's Office and
its client agencies is ntw one of cooperation rather than
confrontation. Members cf the Special Litigation Task Force
("SLTF") are in daily comnmunication with the investigators

and policymakers at PWBP and, as noted above, PWBP
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investications are often forwarded at the <draft stage to the
SLTF for comment. Likewise, the input of P¥3P is freguently
sought in the preparation of pieadings and memoranda by the

SLTF, f
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U.S. Department of Justice

Washington, D.C. 20530
NOV 17 1981

Mr, William J. Anderson

Director

General Government Division

United States General Accounting Office
Washington, D. C. 20548

Dear Mr. Anderson:

This is a response to your letter of October 8, 1981,
to the Attorney General asking for comments from the
Department of Justice on your draft report concerning the
Government's investigation of the Teamsters' Central States
Pension Fund, hereafter referred to as the "Fund."

Because the major portion of the draft report deals
with matters arising from the civil investigation of the
Fund by the Department of Labor and the Internal Revenue
Service (IRS), we anticipate that these matters will be
fully discussed in separate responses from the Labor
Department and IRS., Further, the Secretary of Labor has
testified concerning these matters during his appearance
before the Senate Permanent Subcommittee on Investigations
on October 28, 1981. Therefore, the following comments are
directed primarily at the recommendations addressed to the
Department of Justice in Chapter 5 of the draft report.

1. Resolution of Litigation Strategy Problems

With respect to the recommendation that the Secretary
of Labor and the Attorney General take action to define the
"higher officials" who would resolve litigation strategy
problems, or consider "reestablishing" an Interdepartmental
Policy Committee similar to the one established in 1975, we
note that the signatories cf the letter which embodied the
December 1978 coordination agreement, to which the draft
report refers, were the former Assistant Attorney General of
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the Criminal Division and the former Assistant Secretary of
Labor for Labor Management Relations. We have therefore
assumed that the officials in these two positions would
become involved in the resolution of any major litigation
strateqy problems which the mid-level working group members
could not resolve. Indeed, during the past year the
Assistant Attorney General, Criminal Division or his
representatives, which often included the Chief of the
Organized Crime and Racketeering Section, met personally on
several occasions with the Solicitor of Labor in order that
the Solicitor of Labor could advise them directly concerning
the present status of civil litigation being currently
pursued by the Department of Labor against the Fund and
former trustees of the Fund. The former Acting Assistant
Attorney General of the Civil Division and his
representatives have also attended these meetings. The
Attorney General and Associate Attorney General have been
briefed personally by the Secretary of Labor and the
Solicitor concerning these matters.

As the former Deputy Assistant Attorney General, ;
Criminal Division, testified in March 1980, before the 5
Subcommittee on Oversight, House Committee on Ways and
Means, whose hearings are referred to by the draft report, ;
the role of the Department of Justice under the Employee
Retirement Income Security Act (ERISA) is limited. The
primary thrust of the statute is the protection of employee
benefit plan participants through civil means, with the
Secretary of Labor possessing broad enforcement power.

However, criminal prosecutions, which are the responsibility
of the Department of Justice, are an important complement to
these civil remedies and, of course, can reach many other
kinds of labor racketeering not covered by ERISA. As the
former Deputy Assistant Attorney General also testified in
1980, although there may have been friction in the past
between the Departments of Justice and Labor concerning the
coordination of parallel criminal and civil investigations
of the Fund, the parallel investigations appeared to be
proceeding smoothly. We have had no reason to change our
view since March 1980. We believe that the mid-level
working group has been able to deal with any problems of
coordination which have not already been resolved at the
operational, investigative levels in the field. We believe ;
that coordination has been facilitated by the dissemination '
to field personnel of written guidelines concerning
cross-notification between the two Departments prior to the
initiation of court action, use of subpoenas, depositions,
etc. The higher officials in the Department of Justice,
whom I have mentioned, have been and will continue to be
available to resolve coordination problems which can not be
satisfactorily resclved at lower levels.
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2. Labor Department Attorney Analyses

In regard to the recommendation that the Solicitor of
Labor provide the Criminal Division with attorney analyses
of various Fund transactions which indicate potential
criminal violations, I am advised that the incident to which
the draft report refers resulted in the Department of
Justice attorney obtaining access to the material which he
sought to review and copies of the particular analyses which
he thought were relevant to his investigation. With respect
to the use of the Labor Department analyses by Justice
Department attorneys, we note that internal Government
memoranda of this kind would normally be exempt from
discovery in a criminal prosecution under Rule 16 of the
Federal Rules of Criminal Procedure, subject, of course, to
the duty of Government prosecutors to disclose any
underlying exculpatory material within the control of the
Government and not otherwise available to a criminal
defendant.

3. Formal System of Criminal Case Referrals

The Department of Justice favors any system which
assists in the accurate tracking of criminal case referrals
and is willing to assist in the improvement of systems now
in effect. The Special Investigations Task Force which is
currently in charge of the Labor Department's litigation
involving the Fund has been careful to furnish all such
referrals in writing. We would expect that any such
referrals would continue to be directed to the Chief of the
Organized Crime and Racketeering Section, Criminal Division.
We favor the format now used by the Office of Pension and
Welfare Benefit Programs, namely, a summary report of
investigation which lists witnesses, documents and their
location, and appropriate field personnel who can be
contacted for further details.

With respect to the draft report's tally of case
referrals involving Fund loans, we note the report states at
page 48 that only one of the "formal referrals" was still
under criminal investigation as of August 1980. Our letter
of August 18, 1980, to your office, however, indicated that
seven of the eleven matters were still under investigation
at that time. At page 46, the draft report discusses an
additional 15 matters involving 14 Fund loans which were
investigated and/or prosecuted by the Justice Department
during 1978-1981. The report states that eight of these
matters had been closed without indictment as of June 1981.
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Our correspondence with your office, however, indicates the
following tally with respect to the 15 matters as of June
1981: one conviction, one acguittal, one dismissal, one
trial, five open investigations, two open investigations
that were likely to be closed, and four matters closed
without indictment.

We emphasize that the above matters relate directly or
indirectly to Fund loans. As of the date of our last
correspondence with your office on June 23, 1981, thirteen
matters, which directly or indirectly involved the Fund,
including loan matters, were the subject of criminal
investigation by the Department of Justice.

4, Single Justice Department Coordinator

In regard to the draft report's recommendation that
there be a single Justice Department coordinator "for all
Fund activities," we note that the Chief of the Organized
Crime and Racketeering Section, Criminal Division, is the
responsible official who currently acts as the coordinator
for all criminal investigations relating to the Fund. The
Director of the Federal Programs Branch for General
Litigation, Civil Division is currently responsible for the
oversight of civil litigation involving the Fund pursuant to
the Memorandum of Understanding between the Department of
Justice and Labor, dated December 1, 1975. We believe that
this arrangement represents an appropriate division of
responsibilities.

5. Procedures For Justice Orientaticn and
Briefing of the Office of the Solicitor
of Labor

In testimony before the House Oversight Subcommittee in
1980, to which we have referred above, the Criminal Division
advised that it was prepared to provide any assistance
requested by the Labor Department to familiarize civil
investigators with the kind of activities which may
constitute a potential criminal viclation. Subsequently,
attorneys from the Criminal Division met in Washington,

D. C. with personnel from the Labor Department's Area
Offices to brief them on developments in the Federal
criminal law governing employee benefit plans. This
presentation was similar to that provided to criminal
investigators in the Office ¢f the Inspector General,
Department of Labor, and the Federal Bureau of
Investigation. Moreover, information of this kind has
routinely been furnished to representatives of the
Sclicitor's Office by means of the mid-level working group.
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With respect to the draft report's statement that no
"target list of organized crime names and activities" was
provided during the Special Investigation Staff's
investigators of the Fund, we have no way of determining
precisely what information may have been referred to Labor
investigation at the operational level concerning prior
criminal investigations of the Fund. While the Department
of Justice has apprised labor investigators and attorneys of
persons who were the subjects of overt criminal
investigation, that is, investigation not involving
electronic surveillance or undercover operations, there are
valid reasons why criminal prosecutors should not attempt to
direct the tactical focus of parallel civil investigations,
and especially where such investigations have resulted in
litigation. Such direction leaves the Government open to
the charge that it has 1mproperly used criminal
investigative procedures in order to pursue the civil case
or that it has otherwise abused the rule of secrecy
surrounding grand Jjury proceedings.

6. Single Justice Department Receiver
for All Fund Records

Although we are willing to assist the Labor Department
in tracking the transfer of Fund documents between the two
Departments, we object to the routine physical transfer of
all Fund records through a receiver at the Department of
Justice in Washington, D. C. or any other 51ngle location.
We believe that such a procedure, if required in all cases,
would greatly impair the ability of personnel at operational
levels to expeditiously pursue their investigations.
Members of the mid-level working group have implemented
procedures whereby copies of documents are routinely made
and retained at their source so that investigators working
parallel criminal and civil investigations do not confront
each other over simultaneous access to documents.
Procedures of prior cross-notification are also in effect
with respect to Fund investigations concerning the use of
subpoenas, depositions, etc.

In summary, we believe that the major problems
concerning the coordination of parallel criminal and civil
investigation of the Fund have been resolved. The

Department of Justice looks forward to further cooperative
efforts.
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We appreciate the opportunity to comment on the draft
report. Should you desire any additional information,
please feel free to contact us.
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Kevin D. Rooney Grvvyﬁz%
Assistant Attorney General
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COMMISSIONER OF INTERNAL REVENUE
Washington, DC 20224

NOV 24 1981

Mr. William J. Anderson
Director, General Government Division

United States General Accounting Office
Washington, DC 20548

Dear Mr. Anderson:

I appreciate the opportunity to review your draft
report entitled "Inadeguate, Ineffective, and Uncoordinated
Investigation to Reform the Multi-Billion Dollar Teamsters'
Central States Pension Fund." 1/ I have enclosed our camments
on each of the recommendations affecting the Internal Revenue
Service. As you know, I testified concerning the Service's
rcle in the investigation of the Central States Pension Fund,
along with other representatives of the Service, before the
Senate Permanent Subcommittee on Investigations on November 2.
Qur testimony before the Subcommittee elaborated on our comments
concerning the recommendations in this draft report.

I also have a serious concern with the type of recommenda-
tions that you have made. Our experience is that GAO comments
on past Service actions and makes recommendations on procedures
and prcgrams. Your report makes very specific recommendations
about future actions IRS should take with respect to a specific
taxpayer. I do not believe that future Service action concerning
a specific taxpayer is an appropriate area for GAQ recommenda-
tion and that such recommendations could establish a precedent for
GAO involvement in individual cases which the Service would find

difficult, if not impossible, to live with in the future.|See GAO note,
below.
With kind regards, ]

Sincerely,

GAO note:

S

We agree in general with the thoughts expressed by the
Commissioner in this paragraph and will continue to
fol;ow our general policy of avoiding recommending
actions with respect to a specific taxpayer.

this report deals with the Government's investigation
of a specific entity, rather than the Geovernment's

procedures gnd/o; policies in a broader context, our
recommendations in this case are of necessity for
actions related to that entity.

1/See footnote 1 on page 147.

Because
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IRS CCMMENTS ON GAQO RECOMMENDATIONS IN DRAFT REPORT ENTITLED "INADEQUATE,
INEFFECTIVE, AND UNCOORDINATED INVESTIGATICON TO REFORM THE MULTI-BILLION
DOLLAR TEAMSTERS' CENTRAL STATES PENSION FURD" 1/

As we have indicated in testimony before the Senate Permanent Subcommittee
on Investigations on November 2, the Service's examination of the Central States
Fund was the first major examination of a multiemployer plan after the enactment
of the Employee Retirement Income Security Act of 1974 (ERISA). ERISA is a law
of great camplexity, and at the time of the revocation of the exempt status
of the Fund, the dual jurisdiction provisions of Titles I and II of the Act
presented substantial coordination problems. Purther, there was limited ex-
perience under ERISA when functional responsibility for the examination of thé
Furd was taken over by the EP/EO Division of the Chicago District Office in
1975. These problems have been addressed by Reorganization Plan No. 4 of 1978
ard the administrative actions taken by the Service and the Labor Department.
Accordingly, same actions taken by the Service at that time, such as
disqualifying the Fund without prior notice to the Labor Department, would
not be repeated now or in the future. It is fair to say, however, that the
Furd's independent asset manager arrangement grew ocut of this disqualification,
since one of the conditions of the requalification letter required the great
majority of the Fund's assets to be placed under the control of Equitable and

several other independent managers.

1/See footnote 1 on page 147.
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Page 67, Recomrendation 1

We recamend that Secretary and Camnissioner establish criteria and quali-
fications requiring that future Fund trustees be independent, professional,
and neutral, etc., closely monitor the selection of future trustees; and veto
the selection of a trustee not meeting the criteria.

Conments
We do not believe that the Internal Revenue Service has the authority to
establish qualification requirements regarding the selection of trustees by

the Fund. In this regard, it should be noted that the draft GRO report does

not cite any authority under the Intermal Reverme Code that the Service can
utilize to achieve the recamnended result. However, we strongly agree with

this objective and believe it can best be accamplished under Title I of ERISA.
To this end, the Litigation Strategy Task Force created by the Secretaries of
the Treasury and Labor and the Attorney General on March 5, 1981, has been
conducting negotiations with the Fund. As the Solicitor of the Labor Department
testified before the Investigations Subcamittee on October 28, the Task Force

has requested the Fund to agree to the selection of unaffiliated (i.e., neutral)
trustees as part of a camprehensive consent decree.

Page 83, Recommendation 1

We recommerd that the Secretary and Camnissioner obtain a commitment
fram the trustees for (1) the Pund to continue to have an independent investment
manager to control and manage the Fund's assets and investments after the
present managers' contracts expire in October 1982, and (2) to use the same
selection criteria as in the past —— independent, professional expertise and
national stature -- should the trustees decide to replace the present investment
managers after October 1982.

Caments

The Service continmues to believe in the importance of having most Fund
assets subject to the control of irndependent asset managers. After coordination
with the Labor Department, on November 11, 1981, the Service issued a new deter-

mination letter to the Fund that included a condition requiring the continuation
of an indeperdent asset manager arrarngement. The Fund agreed to this determin-

ation letter.
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Page 83, Recamendation 2

We further recamnend that the Secretary and Commissioner consider ob—
taining a further commitment from the trustees to reorganize the way the Fund
handles and controls the employer contributions and its other moneys to re-
move the trustees' control over any of these funds. The proposed reorgani-
zation should provide for:

-- the Fund to employ a financial custodian —

an indeperndent bank or other financial institution --

with professional expertise and national stature, —-

to receive and control all moneys due the Fund, and pay the Furd's
administrative expenses and pensicn benefits, retain an appropriate
reserve, and turn over the remainder to the investment managers;

~— IRS and Labor to have a veto power over the selection of the in-

dependent investment manager and financial custodian, if the trustees
selections do not meet the Goverrment's qualifications; amd

-- limiting the trustees role and responsibilities to establishing overall

investment ocbjectives, determining eligibility requirements for pension
benefits and employers' contributions, monitoring the investment
managers® and custodian's activities, and administering relevant
collective bargaining requirements.

Camments

We believe that most Fund assets should be subject to the control of in-
dependent asset managers. In addition, we are concerned about the possible
abuse of assets which are held in a separate account for the payment of current
benefits and administrative expenses (B&A account), and are not subject to
the control of the independent managers. The determination letter issued to
the Fund on November 11, 1981, contained a condition limiting assets retained
by the Fund to those the Fund actually determines are necessary for benefits
and administration expenses, taking into account assets available from the in~
dependent managers. Under the condition, BsA assets must be managed and in-
vested in accordance with the advice of qualified independent managers. The
cordition also includes an overriding formula that requires B&A assets not to
exceed 2% times the sum of the previous month's benefit payments and adminis-

trative expenses.
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The question of adequate protection of B&A assets was also discussed by
the Furd and the Litigation Strategy Task Force in connection with the ne-
gotiations for a camprehensive consent decree. However, it would be inap-
propriate for the Service to comment on these ongoing negotiations.

rage 84, Recamendation 3

We further recomnend that the Secretary and the Comissioner take action
to assure that the above proposed recrganization, and any other reforms imposed
on the Fund, be included in a formal, written, enforceable agreement signed and

agreed to by Labor and IRS and the Fund's trustees.
Comments

While it is clear that a consent decree would provide the Goverrment with
a more effective remedy against the Fund, the Service has no authority under
the Internal Revenue Code to secure such decrees. In addition, we have deter-
mined that the Service has no authority to enter into an enforceable contract
related to the qualification requirements under the Code. However, as pre—
viously stated, we have cooperated closely with the Labor Department in joint
negotiations with the Fund by the Litigation Strategy Task Force in an effort
to impose reforms on the Fund as part of a cumprehensive consent decree.

Page B84, Recammendation 4 _1_/

Should the Furd trustees refuse to voluntarily go along with the akove
reforms, we recomend that Secretary and Commissioner consider whether such
a decision, along with any evidence of misconduct that may be developed during
the current investigation, warrants speedy and appropriate litigative action,
as authorized by ERISA, against the trustees to require retention of an in-
deperndent professional manager beyond the October 1982 contract terminations
date, and the other, or similar, reforms suggested above.

Comments

The Service has no authority under the Code to camence such litigative
action against the Furd. IRS remedies against the Fund are limited to dis-
qualification and the imposition of excise taxes in cases of violations of

the minimm furding or prohibited transaction regquirements.

1/This recommendation has been deleted from the final report.
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Page 102, Recamendation 1

We recamend that the Secretary of Labor and the Commissioner of Internal
Revenue direct their respective investigative staffs to more closely cooperate
to prevent coordination problems, duplication between the investigators and
giving the Fund an excuse not to cooperate because the Goverrment is not
speaking in one voice. FPFurther in view of the past controversy over the size 5
and use of the B&A account, we recammend the Secretary and the Comisisoner '
direct their investigative staffs to review the trustees' management and use
of the B&A account to determine the appropriate reserve the Fund should main-
tain in the account.
Caments

Since the revocation of the Fund's qualified status in 1976, the Chicago
IRS and Labor Department field offices have coordinated closely in conducting
their similtanecus examinations of the FPund. Procedures for sharing infor-
mation about the Fund's cperations have been established and the investigators
from the two agencies are in almost daily contact. In addition to monitoring
the trustees' management and use of the B&A account as part of its current
examination, the Service considered the question of the appropriate amount
of the B&A account in connection with our review of the Fund's new application
for detemmination. Moreover, as previcusly indicated, controls on the amount
and management of the B&A account were the subject of joint negotiations with
the Fund by the Litigation Strategy Task Force. In addition, Reorganization
Plan No. 4 of 1978 has improved our procedures. Section 103 of the Reorganization
Plan precludes the Service fram disqualifying a plan because of a violation
of the "exclusive benefit rule” under the Internal Revernue Code without approval

by the Labor Department in a case that also involves the fiduciary standards

under Title I of ERISA. é
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Page 123, Reocomendation 1

We recammend that the Commissioner direct IRS officials to closely
monitor the Fund's financial operaticns to ascertain that the Fund (1) meets
the minimom furding standards of ERISA in 1981 and future years, and if not,
take whatever action is needed to assure that the Fund meets the Act's
requirements, and (2) remains actuarially sound.

Corments

The ERISA minimm funding standards will rnot became applicable to the
Fund until the end of 1981, It would not be appropriate to examine a plan
concerning canpliance with the funding standards prior to receiving the plan's
return. The Fund's Schedule B (Form 5500) will not be due until July, 1982,
ard the contributions necessary to satisfy the minimm funding standards are
not required to be made until September 15, 1982. Upon receipt, we expect
to thoroughly examine the Fund's Schedule B to ensure compliance with the
minimm funding standards. As we indicated in testimony before the Senate
Permanent Subccamittee on Investigations on November 2, 1981, the Service
does not have the statutory authority to determine that a plan is "actuarially

sound."”
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Internal Revenue Service Department of the Treasury
District 230 S. Dearborn S1., Chicago, Hlinois 60604
Director November 11, 1981
Case Number: 36928343
Trustees of Central States, Name of Plan: Central States,
Southeast and Southwest Southeast and Southwest
Areas Pension Fund Areas Pension Fund
8550 West Bryn Mawr Application Form: 5303
Chicago, I1linpis 60631 Date Adopted: March 16, 1955
Date Amended: October 22, 1980
Employer Identification Number:
36-6514764
Plan Number: )|
File Number: 30026

Gentlemen:

Based on the information supplied in connection with your application,
Form 5303, we have determined that the plan of Central States, Southeast
and Southwest Areas Pension Fund, as amended through October 22, 1980,

is qualified under Section 401, I1.R.C., and the trust established under
this plan is exempt under Section 501, I.R.C. This determination applies
to plan years beginning after December 31, 1977. Please keep this letter
in your permanent records.

Continued qualification of the plan will depend on its effect in operation
under its present form. (See section 1,401-1(b)(3) of the Income Tax
Regulations.) The status of the plan in operation will be reviewed
periodically.

The enclosed Publication 794 describes some events that could occur after
you receive this letter that would automatically nullify it without
specific notice from us. The Publication also explains how operation of
the plan may affect a favorable determination letter, and contains infor-
mation about filing requirements,

This letter relates only to the status of your pian under the Internal
Revenue Code, It is not a determination regarding the effect of other
Federal or local statutes.

This determination is not an indication that the Internal Revenue Service
is in any way passing on the actuarial soundness of the pian or on the
reasonableness of the actuarial computations. It is not a determination
that current contribution levels will result in the satisfaction of the
minimum funding requirements of Internal Revenue Code section 412, nor

is it a determination that contributing employers will not be subject to
the Internal Revenue Code section 4971 excise tax for failure to meet the
requirements of Internal Revenue Code section 412,

SOURCE: The Fund.
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This determination letter is conditioned on:

1) The continued improvement of informational content and maintenance of
the Data Base previously constructed, to enable you to:

2)

(a)

(b)

(a)

(b)

(c)

(d)

Establish the eligibility of a participant to receive a pension
or other form cf benefit.

Comply with the mandatory benefits information reporting
requirements of the Employee Retirement Income Security Act.

The transfer of all assets received by the Fund to qualified
independent asset managers, as defined in section 3(38) of
ERISA, 29 U.S.C. section 1102{38), except as provided in
paragraphs 2(b} through 2(d) below.

The Fund may retain assets which it has determined for a

particular month are reasonably necessary for the payment of
benefits and administrative expenses. The Fund's determination
shall take into account sums that could be made available to

the Fund by the independent asset managers and may include a
reserve for benefits or administrative expenses which might

become payable during the month. Assets retained for the

payment of benefit and administrative expenses must be used
exclusively for those purposes. The Fund's determination for

gach month shall be made during the last ten days of the preceeding
month and shall inciude a report setting forth the reasons for the
determinations, with supporting computations. Copies of the report
shall be made available on request.

Notwithstanding the preceeding paragraph, for each month the
average daily balance of all assets retained by the Fund, including
assets held pending transfer to the independent asset managers,
(determined as of the close of business each day) shall not exceed
2k times the sum of the benefits paid in the preceeding month and
the previous month's administrative expenses. In no event will the
disbursements for administrative expenses for any month exceed 2%
times the administrative expenses in the previous month.

Funds held for benefit and administrative expenses shall be managed

and invested in accordance with the advice of a qualified investment
manager as defined in ERISA section 3(38).
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3) The Fund's maintaining a qualified Intermal Audit Staff to monitor
its affairs. Responsibilities of the staff will include the review
of benefit administration, administrative expenditures, and allocations
of pensiocn plan receipts as to investments and administraticon. The
staff, in cooperation with the Executive Director of the Pension Plan,
will prepare monthly reports setting forth their findings and recommend-
ations, copies of which will be made available on reguest.

4} Relief has been granted under section 7805(b) for plan years ending
12/31/76 through 12/31/80 regarding the defect in the plan involving
the discriminatory coverage of certain emplovees of the Teamsters'
Union. This means your plan will not fail to be treated as qualified
for the trust, the deductibility of contributions and for all
participants for plan years ending 12/31/76 through 12/31/80 because
of this defect.

We have sent a copy of this letter to your Representatives as requested in
your application.

Very truly yours,

o

Donald E. Bergherm
District Director

Enclosure

Agreed and approved for Central States, Southeast and Southwest

byg&""r . &)—R/ Date //"j/’f/

d,QCU
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Internal Revenue Service Department of the Treasury

District 230 S. Dearborn St.. Chicago, (Hinois 60604
Director November 11, 1981
Name of Plan: Central States,
Southeast and Southwest
Trustees of Central States, Rreas Pension Fund

Southeast and Soutimest .
i . Plan Number: 001
AJ:'eas _Pens:.on e Date Amended: October 22, 1980
§550 West Bryn Mawr
Chicago, Illinois 60631 Year: 7612 and 7712
Form Thunber: 5500

Person to Contact: !M. Pfahler
Contact Telephone: (312) 886-4711
File Folaer NO.: 30026

Gentlemen:

e are pleased to tell you that we have accepted as filed the returns
identified above. This decision was rade after a review of the plan
in operation and consideration given to your efforts to camply with
the requirements of our determination letter issued April 26, 1977.
During our examination certain plan deficiencies have been corrected

Wie have aranted relief under Section 7805(b) of the Internal Revenue
Code for tne avove plan years. This means we will treat your plan and
trust as cqualified, as well as the deductibility of the contributions
to the vlan and to all participants, for the asove plan years.

Please keep this letter in your permanent records.

1f you have any cuestins about this matter, please contact the person
whose name and telephone number are siown above.

Thani: you for your cooperation.

Sincerely youwrs,

Gl

District Directox

cc: Alan M. Levy, BEsq.
James G. Walsh, Esq.
villiam J. Nellis, Esqg.
Russell . Luplow, Esq.
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GAO'S CONSIDERATION OF COMMENTS PRESENTED

ON DECEMBER 2, 1981, BY THE

TEAMSTERS' CENTRAL STATES, SOUTHEAST,

AND SOUTHWEST AREAS

PENSION FUND ON

GAO'S DRAFT REPORT

"INADEQUATE, INEFFECTIVE AND UNCOORDINATED

INVESTIGATION TO REFORM THE MULTI-BILLION DOLLAR

TEAMSTERS' CENTRAL STATES PENSION FUND" 1/

On October 22, 1981, we furnished the Fund a copy of our draft
report. At the request of the Fund's Executive Director, on Decem-
ber 2, 1981, we met with him and an attorney representing the Fund
to discuss the Fund's comments on the draft report.

We have not included a copy of the Fund's comments in our
final report because, for the most part, the Fund's comments
(1) were editorial in nature (i.e., pointing out inaccuracies or
inconsistencies in the draft) or (2) provided additional or updated
data on the Fund's operations. We did, however, generally make
the correcticns and updating suggested by the Fund or clarified
the report where we believe necessary.

Certain of the Fund's comments dealt with substantive issues
or information, and for these we made appropriate references to
and/or comments in the final report. These references are in the
digest on page v and in the body of the report on pages 1, 5, 13,

70, 71, 78, 85, 86, 104, 134, and 137.

1l/See footnote 1 on page 147.
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COMPARISON MADE BY EQUITABLE OF THE FUND'S 1977

AGREEMENTS AND THE PROPOSED NEW AGREEMENT WITH

THE INDEPENDENT INVESTMENT ASSET MANAGERS

In a letter to LMSA's Pension and Welfare Benefit Programs
Office dated August 18, 1981, an attorney for Equitable submitted
an application requesting the (a) reaffirmation of certain exemp-
tions and advisory opinions issued by Labor in 1977 to Equitable
and Palmieri regarding the independent management of the Fund's
assets and (b) issuance of a new exemption which would permit
Equitable to transfer funds between the two investment accounts--
one for real estate investments and one for securities related
investmentg--it will manage on behalf of the Fund under the new
asset management agreements.

In the letter, Equitable's attorney stated that the trustees,
Equitable and Palmieri have agreed to enter into a series of pro-
posed new asset manhagement agreements upon Labor's issuance of the
reaffirmation and the new exemption requested by Equitable. The
attorney said the new agreement takes the form of amendments and
restatements of the 1977 agreements between the trustees, Equitable
and Palmieri. In support of the requests, Equitable's attorney
included, among other things, copies of the new agreements and the
following comparison of the new agreements to the 1977 agreements.

COMPARISON OF THE 1977 AGREEMENTS TO THE NEW AGREEMENTS

The 1977 agreements consist of a Master Agreement between the
trustees, Equitable and Palmieri that sets forth the general struc-
ture of the Fund's independent asset management arrangements, and
individual investment management agreements for each of the in-
vestment managers of Fund assets, including Equitable and Palmieri.
The new agreements take essentially the same form as the 1977
agreements; however, the new master agreement is between only the
trustees and Equitable, with Palmieri consenting thereto in writ-
ing, and the new Palmieri investment management agreement is
between only Equitable and Palmieri, with the trustees consenting
thereto in writing.

Important points of similarity and difference between the 1977

agreements and the new agreements include the following:

Scurce: Attorneys for Equitable.
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(1) oOversight. As under the 1977 agreements, Equitable
will continue in its role as named fiduciary of the Fund with
exclusive authority and responsibility to retain, monitor and
remove asset managers and the Fund's asset custodians. Under the
new agreements, Equitable will also have exclusive authority and
responsibility to oversee, and remove or replace, Palmieri.
(Under the 1977 Agreements, oversight of Palmieri was shared by
Equitable and the trustees.) Equitable's activities and perform-
ance as both named fiduciary and investment manager will continue
to be monitored solely by the trustees.

(2) Allocation of assets. Under the 1977 agreements, essen-
tially all existing Fund real estate-related assets (a) located
east of the Mississippi River were allocated for management to
Equitable, (b) located west of the Mississippi River were allocated
for management to Palmieri. Further, 25 percent of all securities-
related assets and of all new funds becoming available for invest-
ment were allocated to Equitable for management, and the remaining
75 percent of such assets and new funds were allocated by Equitable
to other securities-related investment managers.

Under the new agreements, all real estate cash flow (i.e.,
essentially the excess of cash proceeds from Fund real estate in-
vestment activities over cash disbursements related to such activi-
ties) plus 25 percent of new funds (funds derived principally from
employer contributions and made available for investment) will be
allocated to Equitable for the purpose of making new investments
in equity real estate, construction and long-term mortgage loans,
and interests in real estate joint ventures and partnerships.
Equitable will have full investment discretion with respect to
these new, real estate-related investments.

Equitable will continue to manage the securities-related
assets of the Fund currently under its control and an additional
15 percent of all new funds will be allocated to Equitable for
investment in securities-related assets. Under the new agreements,
Equitable will have full discretionary authority to transfer funds
under its management between the securities and real estate invest-
ment accounts that it will maintain for the Fund.

The other securities-related asset managers of the Fund will
continue to manage the assets currently allocated to them. In
addition, the remaining 60 percent of new funds not allocated to
Equitable will be allocated by Equitable to the Fund's securities-
related asset managers {other than Equitable).

Palmieri will continue to manage the Fund's existing real
estate-related assets located west of the Mississippi River and
will take over (from Equitable) the management of most of the
existing real estate-related assets located east of the
Mississippi River.
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(3) Investment policies. Under the 1977 agreements, Equi-
table has exclusive responsibility for the development of invest-
ment policies and objectives for the Fund. These policies and
objectives are reviewed periodically by the trustees. Under the
new agreements, Equitable and the trustees will jointly develop
investment policies and objectives for the Fund. In this regardqd,
Equitable and the trustees will jointly agree to an initial set of
policies and objectives concurrently with the execution of the new
agreements. These pclicies and objectives will be reviewed period-
ically by Eguitable and the trustees, but can be modified only by
joint agreement of Equitable and the trustees.

(4) Termination and amendment of agreements. Under the 1977
agreements, the trustees, until October 3, 1982, can terminate or
amend the appointment of Equitable and Palmieri as named fiduciary
and investment managers only for cause and by giving 60 days'
notice to the Secretary of Labor, the Commissioner of Internal
Revenue, Equitable and Palmieri, and receiving the consent of
the Secretary to the termination or amendment. After October 2,
1982, such termination or amendment may, on 60 days' notice, occur
with or without cause, and the constent of the Secretary is not
required. Equitable, Palmieri and the other asset managers are
permitted under the 1977 agreements to resign on 60 days' notice
to the trustees, the Secretary and the Commissicner.

The new agreements are expressly effective for a five-year
period and will be automatically extended for additional five-year
periods unless 180 days prior to the end of any such five-year
period one of the parties gives notice to the other that automatic
extension will not take place. Further, after October 3, 1982,
either party to any of the new agreements will be permitted to
terminate it, with or without cause, by giving 180 days' notice
to the other party. Prior to October 3, 1982, the termination
provisions of the 1977 agreements will continue to apply.

Under the new agreements, Equitable and Palmieri will each
have the right to resign at any time upon 180 days' notice.
Amendments to any of the new agreements will be permitted only
with the full concurrence of the parties to the agreement.

(5) Plan administration. As under the 1977 agreements,
neither Equitable nor any of the investment managers will have
any authority or responsibility under the new agreements with
respect to administration of the Fund or the investment or dis-
position of any Fund assets held by the trustees in the Fund's
Benefits and Administration Account.
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(6) Real estate asset management fees. The new agreements
contemplate the continuance of essentially the same real estate
management services that were provided under the 1977 agreements,
except that under the new agreements Equitable will be acquiring
and managing new real estate-related investments for the Fund,
and Palmieri will be managing essentially all of the existing real
estate-related assets of the Fund, including most of those now
under Equitable's management. The real estate asset management
fees for Equitable and Palmieri will be percentage fees based upon
the values of the assets under their management (as compared to
fixed fees under the 1977 agreements). These asset management
fees, which will be paid on a monthly basis as under the 1977
agreements, will be subject to renegotiation and change from time
to time upon the consent of the parties.

In addition, if Palmieri's new agreement is terminated by
Equitable without cause after October 3, 1982, but within the
first year of the new agreement, Palmieri will be paid, in lieu
of a "start~up" fee for expenses incurred in taking over the man-
agement of assets currently managed by Equitable, the amount of
$400,000 {in addition to its percentage fee as computed above).
I1f Palmieri's agreement is terminated by Equitable without cause
in the second year of the agreement, Palmieri will be paid a share
of $400,000 that is proportionate to the length of Palmieri's
service for the Fund during such second year. No such amounts
will be paid if Palmieri's agreement is terminated by Equitable
after the second vyear of the new agreements.

In sum, the attorney's letter stated, the new agreements are
designed to accomplish several objectives, all of which are ex-
pected to provide long-term stabilization of the Fund's independent
asset management arrangements. First, the new agreements reflect
the fact that, in view of the success of the Fund's current in-
dependent asset management arrangements, the trustees have gained
a large measure of confidence in these arrangements. Thus, the
new agreements are designed to establish a framework for continuing
these arrangements indefinitely into the future.

Second, the new agreements reflect the parties’ belief that
it is appropriate for the trustees to share in the responsibility
for the development of overall Fund investment policies.

Third, the new agreements provide for an appropriate notice
period (6 months) for terminations or resignations, so that
replacements can be found or other appropriate action taken if
a termination or resignation occurs.
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Fourth, the new agreements reflect the fact that the Fund's
investment portfolio has been substantially re-aligned since 1977,
so that now only 21.8 percent of the Fund's assets are invested in
real estate, and the desire of the Fund trustees to participate in
the excellent yields currently available in the real estate market.
Thus, while the Fund will continue to dispose of some of its exist-
ing real estate-related assets in the future, the trustees and
Equitable believe that it is now appropriate for the Fund to make
new real estate investments.

Finally, the new agreements contain new real estate management
fees that are based on percentages of the values of the assets
under management rather than being fixed in amount. These percent-
age fees are more in line with the type of fees customarily charged
for real estate management. While flat fees were appropriate for

the Fund in past years, the trustees, Equitable, and Palmieri be-
lieve that percentage fees will be more suitable in the future.

7rU.S. GOVERNMENT PRINTING OFFICE: 1982-1361-843:2096

(207310)
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