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Despite considerable attention, differences in
the treatment of offenders continue to be a
problem throughout the Federal criminal jus-
tice system. Although some differences in
treatment are necessary, other disparities cre-
ate doubt about the fairness of the system.
The most obvious occur at the time of prose-
cution and sentencing of defendants with sim-
ilar backgrounds, accused of similar offenses.

GAO recommends a comprehensive effort to
collect and analyze data on the extent of the
problem and, based on such an analysis, rec-
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throughout the system.
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COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON, D.C. 20348

B~171019

To the President of the Senate and the
Speaker of the House of Representatives

This report discusses the problem of disparity in
criminal sentencing and prosecution in the Federal criminal
justice system. Disparity is caused basically by the
uncontrolled discretion which operates throughout the
system., The report points out that disparity does exist;
however, its extent and severity is unknown. An ineffective
reporting mechanism within the criminal justice system pro-
hibits assessing the disparity problem and its impact on
defendants. Without such an assessment, comprehensive
solutions to deal with undesirable disparity cannot be
identified or developed. Chapter 5 contains recommendations
to the judiciary and the Attorney General which, if imple-
mented, would allow the criminal justice system the
opportunity to address the problem of disparity and its
role in criminal justice.

We made our review pursuant to the December 1968
agreement between the Director, Administrative Office of the
U. S. Courts, and the Comptroller General provided for in the

September 1968 resolution of the Judicial Conference of the
United States.

Copies of this report are being sent to the Director,
Office of Management and Budget; the Attorney General; and
the Director, Administrative Office of the U.S5. Courts.

da s ‘

Comptroller General
of the United States



COMPTROLLER GENERAL'S REDUCING FEDERAL JUDICIAL

REPORT TO THE CONGRESS SENTENCING AND PROSECUTING
DISPARITIES: A SYSTEMWIDE
APPROACH NEEDED

DIGEST

Throughout the Federal criminal justice
system, the type of treatment a person
accused of a crime receives from the time of
arrest and prosecution through court pro-
ceedings and parole may be substantially
different from the treatment of other persons
accused of the same crime under similar cir-
cumstances. Wide disparities can occur.

While one defendant may be prosecuted,
another may not. Defendants who are pros-
ecuted for the same type crimes often are
charged differently or achieve different
results from plea bargaining.

If convicted of a crime, accused persons may
also receive different treatment at the time
of sentencing. Official discretion frequently
determines whether a defendant is incarcer-
ated, the length of sentence imposed, and
provisions affecting the time of incarceration
before parole will be considered.

While differences in crimes and in defendant
characteristics necessitate different treat-
ment and are justified, other types of dis-
parities are gquestionable and raise doubts
about the fairness of the system.

The Department of Justice has recognized the
inconsistencies in the system and is conduct-
ing three studies to determine the extent of
disparity resulting from sentencing and prose=-
cutive decisions. These studies will be used
as a basis for developing proposals to mini-
mize unwarranted disparities.

The major reason differences occur is

. T attributable to the limited information
" available to officials exercising dis-

cretion and to the lack of guidance and
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disparities and to assess the extent
and impact they have on all parts of the
process.

Although the judicial branch gathers some
sentencing data,[only limited information
is available for determining whether the
types and length of sentences are adequate
or whether statutes used in sentencing are
appropriate. The lack of data reporting
procedures and an effective reporting mech-
anism prohibits properly identifying the
problem. A comprehensive assessment can-
not be made of the extent and impact of
undesirable disparities until adequate
information is gatheredfj (See p. 17.)

If a Federal sentencing commission is
established as proposed in legislation
considered in the 95th Congress, it could
serve as the focal point for collecting
the necessary data and performing a com-
prehensive assessment. (See ch. 4.)

RECOMMENDATIONS TO THE JUDICIARY

The Judicial Conference, in cooperation with
the Attorney General, should undertake a
comprehensive assessment of the nature and
extent of undesirable sentencing disparity
in the Federal criminal justice system.

Since the sentencing data needed for such
an assessment is not currently being main-
tained, the Judicial Conference should
request the assistance of the circuit
councils and district judges and the Admin-
istrative Office of the U.S5. Courts in
maintaining and collecting the necessary
data. Sufficient data should be compiled
to identify the nature, extent, and cause
of unequal treatment and the impact of such
treatment on defendants and the justice
system. On the basis of the results of the
assessment, the Judicial Conference

should

--establish appropriate policy
guidance for judges to use, at
their discretion, in sentencing
decisions;



method of developing certain issues presented
in the report. Chapter 6 contains a discussion
of the Department's concerns and GAO's analysis.
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CHAPTER 1

INTRODUCTION

The Federal criminal justice system was designed to
assure fair and equitable justice--to the defendant and the
public. In recent years, however, the incidence of crime
and diversity of punishment have increased to the point
that the public is questioning the adequacy of the
justice system to protect society and to deal with con-
victed defendants in a fair and certain manner. The
Congress shares this concern and is considering pro-
posals that would substantially reform the process.

On April 24, 1978, we testified on the matters discussed

in this report before the Subcommittee on Criminal Justice,
House Committee on the Judiciary, as part of its hearings
to recodify the Federal criminal laws.

Our review was directed at determining how decisions
about criminal defendants are made throughout the Federal
justice process, particularly at the points of prosecution
and sentencing. We studied the decisional processes in 5 of
the 95 U.S. district courts. These courts accounted for
almost 14 percent of the 41,468 defendants convicted and
sentenced in Federal courts during the 12-month period
ending June 30, 1977. (See ch. 7.)

DECISIONS MADE IN THE FEDERAL
CRIMINAL JUSTICE SYSTEM

In Federal courts, evidence for criminal prosecution
is generally developed by various law enforcement and
requlatory agencies. The evidence is often referred
directly to a U.S. attorney, the chief law enforcement rep-
resentative of the Attorney General, who usually decides
whether to institute a criminal proceeding and the specific
charges that will be prosecuted. As of June 30, 1978,
there were 94 U.S, attorneys.

The Judicial Conference is the policymaking body for the
Federal judicial system. It consists of 25 members: the
Chief Justice of the United States, the chief judge of each of
the 11 circuits, the chief judge of the Court of Claims, the
chief judge of the Court of Customs and Patent Appeals, and
a district judge from each circuit. The Judicial Conference's
areas of interest include the condition of the business in the
courts, assignment of judges, just determination of litiga-
tion, general rules of practice and procedures, promotion of
simplicity in procedures, fairness in administration, and
elimination of unjustifiable expense and delay.
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CHAPTER 2

DEFENDANTS ARE SUBJECT TO

SUBSTANTIAL DIFFERENCES IN TREATMENT

IN THE FEDERAL JUSTICE SYSTEM

Criminal defendants are subject to substantially
different treatment in the Federal justice system. Wide
disparities occur in the way defendants are treated through-
out the system, although they are most visible at the time
of sentencing and prosecution of comparably situated
criminal defendants with similar backgrounds, accused of
similar offenses.

Differences in crimes or defendant characteristics
necessitate different treatment and are justified. Other
types of disparity, however, are questionable and raise
doubts about the fairness of the system. While undesirable
disparity exists, its extent and impacts are unknown, Data
essential to identifying and quantifying the disparity
problem is almost nonexistent.

DISPARITY IN CRIMINAL SENTENCING

In sentencing, differences occur in decisions to incar-
cerate offenders, the length of sentences imposed, and the
use of statutory sentencing provisions that affect the
earliest time offenders can be considered for parole.
Although most judges interviewed agreed that these dis-
parities exist, they had mixed views as to the severity of
the problem.

Differences in decisions
to incarcerate

Perhaps the most crucial decision in sentencing is
whether to incarcerate an offender. 1In the 12 months ending
June 30, 1977, 41,468 criminal defendants were convicted and
sentenced in U.S. district courts. Forty-seven percent (19,
613) received prison sentences. The percentage of offenders
who received prison sentences for all offenses differed
greatly among district courts., For example, the southern dis-
trict of Georgia incarcerated 7 percent, compared to 77 per-
cent in the northern district of Florida. It is likely that
the variation between these districts results, in part,
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The effects of disparate applications of these statutes
were also evident in cases we found. For example, a 28-year-
0ld defendant (case E, app. II) pleaded guilty to armed
postal robbery, the most recent offense in his extensive
record. He received a 25-year prison sentence and was
reguired under 18 U.S.C. 4205(a) to serve 8-1/3 years
before becoming eligible for parole. 1In ancther district,

a 32-year-old armed bank robber (case F, app. II) with
several prior convictions was sentenced to 15 years in
prison. His parole eligibility was set under 18 U.S.C.
4205(b) (2), meaning that he was eligible for immediate
parole at the discretion of the U.S. Parole Commission.

DISPARITY IN CRIMINAL PROSECUTIONS

~Disparity is not limited to sentencing; it also occurs
in prosecutive practices. U.S. attorneys generally decide
which cases to prosecute, what charges to bring, and the
extent to which plea bargaining is used.

In a recent report 1/, we presented detailed infor-
mation on the prosecutive differences from one district
to another. (See app. V.) During fiscal years 1970-76,
U.S5. attorneys declined to prosecute 62 percent of the
criminal complaints available for prosecution. In addition,
district court judges estimated that some type of plea
bargaining occurs in a large percentage of criminal cases.
Because these decisions are largely at the discretion of
each U.S5. attorney, there is a great opportunity for
disparity to occur. U.S. attorneys are not required to
maintain data on their decisions, and we were unable
to assess the amount of prosecutive disparity that existed
or to identify which prosecutive decisions caused the
disparity.

We did, however, identify specific instances where
prosecutive disparities occurred. In one district, the
prosecution of a suspect charged with interstate trans-
portation of a stolen motor vehicle was declined because
there was no evidence that the suspect belonged to a
criminal ring and he had no criminal background (case G,
app. II}). A 2l-year-0ld defendant with a very minimal
record of traffic violations, however, was prosecuted

1/"U.5. Attorneys Do Not Prosecute Many Suspected Violators
of Federal Laws" (GGD-77-86, Feb. 27, 1978)}.
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CHAPTER 3

BROAD DISCRETION AND LACK OF DATA

CAUSES DISPARITY

The major reasons disparity exists in the Federal
process are (1) the lack of information available to
officials who exercise discretion and (2) the very limited
guidance and criteria for the officials to use when exer-
cising their discretion. The situation exists in virtually
all areas of the criminal justice system. The identifi-
cation of undesirable disparities, the frequency of those
disparities and the effect they have on criminal defendants
and the system cannot be adequately determined because the
system's current reporting mechanism fails to produce suffi-
client information to make such an assessment.

PRINCIPAL AREAS OF DISCRETION

Discretion is allowed within all areas of the criminal
justice process, from enforcement and prosecution through
the courts and parole. In the absence of specific guidance
or criteria, there is much room for individual judgment,
and reasonable people can differ considerably in their
judgment of how best to handle a particular situation. As
a result, the end product of the process is often disparity
in the treatment of criminal defendants.

Judicial discretion

One of the most difficult decisions made in the admin-
istration of the criminal justice system involves a judge's
responsibility to impose an appropriate sentence on a con-
victed defendant. The difficulty of this task is partly
attributable to the lack of specificity in the U.S. Criminal
Code. Judges must generally determine an appropriate sentence
without any of the following:

-~Congressional guidance on the goals of sentencing
for judges to use in deciding whether to impose
a term of imprisonment, probation, or a fine on a
convicted defendant.

13



the basis for a particular sentence and would establish an
appellate mechanism to review sentencing decisions that
fell outside the guideline range. (See ch. 4.)

Prosecutive discretion

Federal prosecutors also have broad discretion in key ,
decisions that ultimately affect the treatment criminal defen-
dants receive. U.S. attorneys use discretion in deciding

--to seek or decline prosecution,

—-—which specific offense to charge the accused, and
--to reduce charges or plea bargain a case.

As a result of their discretionary power, the U.S.
attorney in each district (1) controls, in part, the possi-
bility of punishment and (2) in some cases may effectively
broaden or narrow the range of a sentence that a judge can
impose upon conviction. Therefore, the treatment of defend-
ants depends to a great extent on which U.S. attorney is
involved.

Because of heavy workloads, lack of evidence, insuf-
ficient staff, and/or because the ccomplaint did not warrant
the cost of prosecution, U.S. attorneys declined to pros-
ecute 62 percent of the criminal complaints available for
prosecution during fiscal years 1970 to 1976. 1In order to
handle the large number of complaints, each U.S. attorney has
established his own priorities and guidelines for declining
cases. (See app. V.) These guidelines, however, are not uni-
form, nor do they reflect a national policy. As a result,
disparity in criminal prosecutions may occur when a defendent
in one district is formally charged with an offense but never
prosecuted, whereas another defendant, similarly charged--in
the same or another district--is prosecuted.

As stated on page 12, the Department of Justice
recognizes the existence of disparities in case declina-
tion decisions and is currently conducting two studies
which will identify the extent of disparities and develop
proposals to minimize unwarranted disparities in
prosecutive decisions,

The offense charged and plea bargains may alsc affect
a defendant's sentence by limiting the sentencing options
available to a judge. For example, there are frequently a
number of different statutes under which a defendant may be

15



occurrence and extent of potentially undesirable disparities
in law enforcement decisions. The setting of law enforce-
ment priorities was used as another example of an area

where disparate treatment does occur in the criminal

justice system.

Once an offender is eligible for parole, the U.S5. Parole
Commission decides what part, if any, of the remaining sen-
tence must be served before a prisoner is released from the
corrections institution. Although the law provides some
guidance for the Parole Commission to use in making this
decision, discretion plays a key role in the ultimate parole
release decision. 1In the past, the Parole Commission has
been severely criticized for disparities in its decisions.
In an attempt to reduce this disparity, the Parcle
Commission developed guidelines that it has been using in
its parole decisions since 1972. This commendable attempt
at guiding parole discretion is discussed more fully in
appendix III.

LACK OF DATA INHIBITS PROBLEM DEFINITION

The lack of monitoring or data reporting procedures
and an effective reporting mechanism prchibits a proper
identification of disparity. Lacking these tools, a com-
prehensive assessment cannot be made of the extent and
impact of undesirable disparities in the criminal justice
system. Without such an assessment, solutions will be

difficult to identify and justify, and the disparity problem
will continue to exist.

Although the judicial branch gathers some sentencing
data, only limited information is available for determining
the adequacy of the types and lengths of sentences imposed
or whether the appropriate sentencing statutes were used.
More important, the available information is not sufficient
for determining the extent of undesirable disparities in
sentencing decisions.

Sufficient data is needed to establish the
--goals that should be considered at the time

of sentencing and the priority that should

be assigned to each goal,
--criteria that should be followed for selecting

a particular length of sentence within the
wide sentencing range, and

17



CHAPTER 4

COMPREHENSIVE APPROACH NEEDED TG

REDUCE UNDESIRABLE DISPARITY

The criminal justice system needs to adopt a
comprehensive approach for minimizing undesirable prose-~
cutive and sentencing disparities. The numerous legislative
proposals that have been made in the past for solving this
problem have been directed at reducing disparity in sen-
tencing decisions and parole. They have, in general, not
addressed the problem in other parts of the Federal justice
system. If undesirable disparities are to be effectively
identified and reduced, discretion should be guided throcugh-
out the process, from arrest through parole, and data must
be collected and analyzed to assess how well the process is
operating.

SENTENCING PROPOSALS
IN S. 1437 AND H.R. 6869

Although the 95th Congress considered numerous
legislative proposals for reducing disparity in the Federal
criminal justice system, two bills, S. 1437 and H.R. 6869,
received the most attention. On January 30, 1978, the
Senate passed S. 1437, a bill to reform the U.5. Criminal
Code. A House version, H.R. 6869, was being considered by
the Subcommittee on Criminal Justice, House Committee on the
Judiciary, at the time of our review. The sentencing pro-
visions of both bills were directed at reducing sentencing
disparities by providing mechanisms to quide the exercise
of judicial discretion.

Although both bills proposed to guide judicial
discretion by specifying the multiple goals judges should
consider at the time of sentencing, judges would retain
the discretion to determine the weight assigned to any
of the specified goals. Also, the bills would have estab-
lished a U.S. Sentencing Commission responsible for
developing guidelines for judges to use in making sentencing
decisions. These guidelines would provide judges with
criteria to use in deciding appropriate sentence length
and the time a defendant must serve before being considered
for parole. Judges would still retain discretion to sentence
outside the guidelines, but they would be required to
state in open court their justification for the decision.

19



CHAPTER 5

CONCLUSIONS AND RECOMMENDATIONS

CONCLUSIONS

Despite considerable attention, disparity of offender
treatment continues to be a problem throughout the Federal
criminal justice system. Undesirable disparities run
counter to notions of equal treatment in the system and
potentially lead to disrespect for the judicial process and
the law itself.

Disparity in the Federal process results from the lack
of information available to officials who exercise dis~-
cretion and the very limited guidance and criteria for those
officials to use when exercising their discretion. The
situation exists in virtually all areas of the criminal
justice system.

--Prosecutors do not have uniform policies and
guidelines on what violations of the criminal
statutes to prosecute.

--Prosecutors do not have systematic procedures and
controls to ensure that plea bargaining is being
practiced in a consistent manner.

--Judges have substantial latitude in deciding
whether to incarcerate an offender.

--Judges have limited systemwide criteria or stand-
ards to determine the proper severity of a sen-
tence within the wide sentencing ranges.

--Judges have limited systemwide criteria to ensure
consistent use of sentencing statutes that affect
the earliest time an offender can be considered
for parole.

Without data and controls over these discretionary areas,
disparity will continue to be a problem. The lack of
monitoring or data reporting procedures and an effective
reporting mechanism also compounds the problem by inhibiting
identification of undesirable disparity, an assessment of .
its extent and impact in the system, and the development

of feasible solutions.
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RECOMMENDATIONS TO THE ATTORNEY GENERAL

We recommend that the Attorney General, to the extent
possible, use the results of the ongecing assessment of
prosecutive disparity as a basis for

-~-establishing uniform guidelines and procedures
for all U.5. attorneys to use in deciding what
violations of the criminal statutes to prosecute;

-~providing U.S. attorneys with policies and pro-
cedures to govern their use of plea bargaining
so that consistency in plea bargaining practices
can be achieved throughout all districts; and

--establishing a reporting and review mechanism

to collect data on prosecutive decisions and to
periodically study the adequacy of these decisions.
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DEPARTMENT OF JUSTICE

The Department of Justice shares the goals sought to be
achieved by the recommendations in our report. 1Its over-
all analysis of the report's findings and criticisms, how-
ever, reflects a basic misunderstanding of the report's
message. (See app. IX.) According to the Department, our
report states that much of the disparity in the treatment of
defendants is due to "arbitrary and irrational exercises of
discretion on the part of prosecutors and sentencing
judges * * * .V

On the contrary, at no time do we attribute the
existence of disparity to arbitrary and irrational
decisionmaking. Page 13 of the report clearly states
that the major reasons disparity exists in the Federal
process are (1) the lack of information available to
officials who exercise discretion and (2) the very limited
guidance and criteria for officials to use when exercising
their discretion. The report says that "in the absence of
specific guidance or criteria, there is much room for indi-
vidual judgment, and reasonable pecple can differ consider-
ably in their judgment of how best to handle a particular
situation." As a result, the end product of the process
is often disparity in the treatment of criminal defendants,
which is sometimes warranted and other times unwarranted.

The Department also cites the report is stating that
"differing treatment of offenders in any stage of the Fed-
eral criminal justice system is undesirable." Our report
does not make that statement. Rather, it says on page 5,
that "differences in crimes or defendant characteristics
necessitate different treatment and are justified.”

We question other disparities that occur when comparably
situated criminal defendants with similar backgrounds,
accused of similar offenses, receive different treatment,

The Department also said that our report advocates
imposing strict guidelines on prosecutors and judges to
eliminate disparity in their decisions. We believe that
judges and prosecutors need to have a certain degree of
discretion so that the decisions they make reflect individ-
ualized treatment of criminal defendants. We do not
suggest, however, that judicial and prosecutive discretion
be dictated by strict guidelines. We do believe that dis-
cretion cannot go totally unguided and that basic policy



Data gathered during our review showed that disparity
has been a concern of the criminal justice system for some
time; yet actions to deal with it have been limited. We
reviewed over 400 criminal cases to develop the case
examples that show questionable differences in the treat-
ment of defendants, -identified numerous studies that address
the problem of disparate treatment (see app. VI) and ana-
lyzed several of these studies, and talked to various court
and justice officials, including 25 district judges, about
the problem of disparity and the actions needed to rectify
it.

The Department agrees that disparity exists and that
the problem has been recognized for some time. We recog-
nize that disparity is difficult to identify, especially
with the current lack of records and accountability
within the criminal justice system. We believe, however,
that disparity has surfaced as a very important problem
and should be dealt with accordingly. The criminal
justice system should be compiling and analyzing data
that would shed some light on the extent and severity
of the disparity problem. This would provide a basis for
actions to be taken to guide the various criminal
justice system officials in exercising their discretion
when administering laws. Although the Department
questioned the adequacy of our audit sceope, it agreed
with the report's conclusion that disparity is a problem
in the criminal justice system and has been for some time.

The Department is also concerned over the way the
report addresses the proposed sentencing provisions of
S. 1437. The Department said that we attack the provisions
as being of little value. We state on page 20 of the report
that the sentencing provision would represent an improve-
ment over the existing situation, but that more needs to be
done in the criminal justice system. In fact, comprehensive
solutions must be adopted to attack the disparity problem.

Data must be collected and analyzed by the executive
and judicial branches (or in conjunction with a Federal sen-
tencing commission similar to the one proposed by S. 1437)
to assess the disparity impact on the entire criminal jus-
tice system. We believe that the sentencing provision is
a step in the right direction and the first real attempt to
systematically address the problem of disparate sentencing.
We also believe, however, that because disparate treatment
of defendants is present in all aspects of the criminal
justice system, much more has to be accomplished. While we
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CHAPTER 7

SCOPE OF REVIEW

we performed our review at U.S. District Courts,
probation coffices, U.S. attorneys' cffices, and other
criminal justice agencies in Washington, D.C., the eastern
district of New York (Brooklyn), southern and central dis-
tricts of California (San Diego and Los Angeles), the west-
ern district of Texas (San Antonio), and the northern
district of Alabama (Birmingham).

The information developed was obtained through

--discussions with 25 district judges and other
criminal justice officials;

--review and analysis of numerous studies of
sentencing at the Federal, State, and local
levels;

--review of over 400 cases and probation reports
at several judicial districts; and

--analysis of criminal justice statistics provided
by the Administrative Office of the U.S. Courts.

29



APPENDIX I APPENDIX I

JUDICIAL IMPRISONMENT AVERAGE SENTENCE
DISTRICT RATE LENGTH
{percent) (months)
Middle Florida 65 30
Southern Florida 65 30
Northern Georgia 63 45
Middle Georgia 13 60
Southern Georgia 7 45
Eastern Louisiana 37 36
Middle Louisiana 39 . 29
Western Louisiana 18 36
Northern Mississippi 42 29
Southern Mississippi 56 42
Northern Texas 64 40
Eastern Texas 52 38
Southern Texas 52 37
Western Texas 59 64
Canal Zone 50 26
Eastern Kentucky 72 50
Western Kentucky 51 57
Eastern Michigan 61 48
Western Michigan 32 57
Northern Qhio 48 46
Southern Ohio 61 52
Eastern Tennessee 63 44
Middle Tennessee 38 41
Western Tennessee 58 56
Northern Illinois 55 33
Eastern Illinois 56 87
Southern Illinois 51 49
Nerthern Indiana 62 51
Southern Indiana 65 59
Eastern Wisconsin 43 51
Western Wisconsin 47 22
Eastern Arkansas 55 30
Western Arkansas 43 31
Northern Iowa 31 59
Southern Iowa 48 71
Minnesota 68 37
Eastern Missouri 71 57
Western Missouri 30 33
_ Nebraska 37 56
North Dakota 42 50
South Dakota 33 37
Alaska 38 51
Arizona 72 37
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QOffense

Number of counts

How convicted

Age at conviction

Sex

—

Prior record

Narcotics use

Current employment

Sentence imposed

CASE PROFILES

CASE A
Possession with intent
to distribute 0.6 o0z, of

heroin (21 U.s.C. 841
(a)(1))

Plea

26

Female

Nene reported

Hercoin addict

Record indicates good work
record, however, specific

occupation not shown

3 years probation

CASE B
Possesion with intent
to distribute 2.0 oz. of
heroin and 2.0 oz. of
cocaine (21 U.S8.C. 841
(a)(1))
1
Plea
26
Male
One minor offense
None reported
None reported as current

has history of bartending

4 years imprisonment
5 yvears special parole

11 XIaN3I4dV

11 XIdNdddv



St

Offense

Amount involved

Number of counts

How convicted

Age at conviction

Sex

Prior record

Narcotics use

Current employment

Sentence imposed

CASE PROFILES

CASE E
Armed robbery o¢f a
postal facility (18 U.S.C.
2114)
$700
1
Plea *
28
Male
Extensive criminal record
including at least four
prison terms for felony
convictions
Record of drug addiction
None reported
25 years imprisonment

(mandatorily reguired
by statute)

CASE F
Armed bank robbery
(18 U.s.C. 2113
$2,873
3
Plea
32
Male
Extensive criminal record
including at least three
prison terms for felony
convictions
Heroin addict

None reported

15 years imprisonment

II XIANdd4dV

I1 XIANAddV
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Offense

Amount involved

Number of counts

How disposed

Age at disposition

Sex

—

Prior record

Narcotics use

Sentence imposed

CASE PROFILES

CASE I

Misapplication of

bank funds by a bank

employee (less than

$1,000) (18 U.S.C.
$380.00

1

Plead guilty

24

Male

None

None reported

2 years probation

656)

CASE J
Misapplication of
bank funds, embezzle-
ment (less than $1,000)
(18 U.S5.C. 656)
$650.00
1
Not charged
Unknown
Male
Unknown

None reported

Case declined

IT XIANIddv

11 XIANdZ4AdV



APPENDIX TIII APPENDIX III

independence, or are just not workable in large districts
with multiple courts. A 1975 study 1/ of sentencing dis-
parity in the districts of eastern New York and northern
Illinois found the disparity-reducing effect to be rather
small, about 10 percent, in cases where council deliber-
ations were used. Even if disparity were substantially
reduced by sentencing councils, the reductions would only
occur in the districts with the council. Disparities
occur not only among judges within districts, but

also among districts.

PAROLE GUIDELINES

In response to severe criticism about management of
its parole function, the U.S. Parole Commission implemented
specific guidel ines for parole decisionmaking beginning in
1972. The guidelines were an attempt to constrain and guide
parole discretion but not reduce it to the point that in-
dividual circumstances of a particular case could not be
considered in the parole decision.

The Research Director of the U.S. Parole Commission
said that unguided exercise of discretion can lead to arbi-
trary and capricious decisionmaking, decision inequity, and
disparity. On the other hand, the rigid application of
fixed and mechanical rules {(e.g., mandatory sentences) can
lead to undesirable and unjust results.

The Commission's guidelines were an effort to balance
the above considerations and provide more rational, consis-
tent, and eguitable decisionmaking without removing individ-
ual case consideration. The guidelines articulate the
major elements considered in parole selection and the
weight customarily given to them. It considered three
major elements: the nature (gravity) of the current
offense, parole prognosis, and institutional behavior.

The table on page 41 displays the guidelines for
decisionmaking presently used by the Commission for adult
cases. Separate guidelines are used for youth and Narcotic
Addict Rehabilitation Act cases. On the vertical axis,

1/Diamond, Shari; Zeisel, Hans, "Sentencing Councils: A
Study of Sentence Disparity and its Reduction." (Uni-

versity of Chicago Law Review, vol. 43, Fall 1975,

pp. 109-149).
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U.S PAROLE COMMISSION GUIDELINES FOR DECISION-MAKING AVERAGE TIME SERVED BEFORE
RELEASE {(INCLUDING JAIL TiME}

ADULT
OFFENDER CHARACTERISTICS Parole Prognoss (salient
OFFENSE CHARACTERISTICS  Severity of Otfense Behavior VERY Factor Score)
GOQD GOOD FAIR POOR
(EXAMPLES) (31 70 9) 8 70 &) {5 TO 4) 3T00)
LOW
Escape |open institution or program teg  CTC, work release}- absent less than 6-10 812 10-14 12-18
7 daysl| months months months months
Marthuana or soft drugs simple possession (small quantity for own use)
Property otfenses [theft or simpie possession of stolen propertyl less than $1,000
LOW MODERATE
Alcohol law wiolations
Counterfelt currency (passing/possession less than $1,0001
Immugration law violations 812 1216 16-20 20-28
Incomr tax evasion (less than $10,000} months months months months
Property offenses |forgery/fraud/theft from mail/embezziement/interstate

transportaton of stolen or forged securities/recenving stolen

property with intent to resell] less than $1,000
Selective Service Act wiclations

MODERATE
Bribery of a public otficial (oftering or accepting)
Counterfeil currency (passing/possession $1,000 w0 $19.999)
Drugs
Manhuana,] possession with Intent 1o distribute/salel small scale {e g, less than
50 1bs §

"50f1i druge’’, possession with intent to distribute/sale {less than 55?01
Escape {secure program or nstitution, or absent 7 days or more no fear or

threat used) i 1216 16-20 20-24 24-32
Firearms Act, possession/purchase/sale {single weapon not sawed ot shotgun months months months manths

or machine qun)

Income tax evasion (10 000 to $50,000}

Mailing threatening commurnication(s)

Misprison of felony

Property bffenses [theft/forgery/fraud/embezzierment/interstate transportation of

stalen or forged securities/receiving stolen property] $1,000 to $18 999

Smuggling/transporung of alien(s]
Theft of motor vehicle (not multiple theft or for resale)
HIGH
Counterfeit currency (passsmg/possession $20,000 to $100,000)
Counterferting (manufacturing)
Drugs
Marihuana, possession with intent te distnibute/sale [medium scale (e g, 50 to
1,999 Ibs.))

""Soft drugs”, possession with intent 1o distribute/sale ($500 to $5,000) 16-2¢ 20-26 26-34 344
Explosives, possession/transportation manths months months months
Firearms Act, possession/purchase/sale (sawed-otf shoigun(s}, machine gunis), or

multiple weapons)

Mann Act (no force commeroial purposes)

Theft of motor vehicle tor resale

Property offenses [theft/torgery/fraud/embezzlement/intersiate transportation of
stolen or forged securities/recewving stolen property] $20,000 1o $100,000

VERY HIGH

Robbery {weapon or threat)

Breaking and entering [bank or post office--entry or attempted entry to vault]

Drugs
Marihuana, possession with intent to distnibute/sale {large scale (e.g . 2,000 lbs

cor more!] 26-36 36-48 48-60 60-72

“Sott drugs'”, possession with intent to distribute/sate lover $5,000} mohths maonths months months
“Hard drugs”, possession with intent to distribute/sale (not exceeding $100,000)

Extortion

Mann Act (forcel

Proaperty offenses [theft/forgery/traud/embez#iement/interstate transportation of
stolen or forged securities/receiving stolen property| over $100.000 but
not exceeding $500,000

GREATEST |

Aggravated tetony (e g, robbery, Weapon tired no senous injury)

Explosive detanation (involving potentia!l nsk of physical wmiury 1o person{s) no

serious 1njury occurred) 40-55 8% 70-85 85-110
Hobbery ’mulhple instances {2-3)) monthe months months months
Hard drugs [possession with intent to distribute/sale Harge scale le g, over $100,000)

Sexual act- force {e g, forcible rape)
GREATEST I
Aggravated felony senous imury (e g injury involwing substant.al nsk of death,

or protracted disability, or dishigurement) Greater than ahove — however, specific ranges are not given due
Arrcraft hhjacking to the himited number of cases and the extreme vanation possible
Espionage within the category
Kidnaping
Hom.eide [intentional or commutted during other crime) J J J

NOTES
1 These guidelines are predicated upon good institutional conduct and program performance

2 If an offense behavior 15 not histed above the proper category may be obtained by comparing the severity of the offense
behavior with those of similar otfense behav.ors Listed

1f an oftense behavior can be classified under more than one categoty, the most serious applicable category 1s 1o be used

tf an otffense behavior involved multiple separate offenses, the severity level may be increased

If a continuance 15 to be given, allow 30 days (1 monthi for release program provision

“Mard drugs” include heroin, cocaine morphine of opiate derivatives, and synthetic opiate substitutes  “"Soft drugs’
include, but are not hmited to, barbiturates, amphetamines, LSD, and hashish

7 Conspiracy shall be rated for guideline purposes according to the underlying oftense behavior it such behavior was

consummated If the offense 15 unconsummated, the conspiracy wil be rated ong step below the consummated oftense

o B
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Given the offense severity rating and parole prognosis
estimate, the guidelines show the customary or policy sen-
tence range specified for a particular case. For example,
an adult offender convicted of embezzling $15,000 with a
parole prognosis rated good (salient factor score of 8-6),
could expect to be considered for parole between 16 to 20
months after incarceration.

The final factor considered in the parole decision is
the individual's institutional behavior. The guidelines
presume that an individual will have maintained a satis-
factory record of institutional conduct and program
achievement. Individuals who have demonstrated exception-
ally good institutional program achievement may be consid-
ered for release earlier than the specified guidelines
range. On the other hand, individuals whose institutional
conduct or program achievement is rated as unsatisfactory
are likely to be held longer than the range specified.

Based on the Parole Commission's experience {October
1375 through September 1976), about 82 percent of the
decisions made at initial parole hearings have been within
the guidelines. Though the guidelines have no effect on
the disparity in the original decisions to imprison or not,
they appear to be a commendable attempt at introducing some
manageable uniformity into the parole system.

DETERMINATE SENTENCING

There are a variety of determinate sentencing plans
which have been proposed, but not implemented, in the Fed-
eral system. Among these, the most prominent are flat-time,
presumptive, and mandatory minimum sentencing.

Under the flat-time sentencing, judges would specify
a definite sentence if they impose a prison sentence at all.
It would be served in full without early release on parole,
although some reduction in time could be granted for good
behavior in prison.

Mandatory minimum sentencing concepts deal only with
discretion at the low end of the sentencing spectrum.
Judges would be required to impose a certain minimum sen-
tence (1 year, for example) on everyocne convicted of a
specific offense (perhaps for illegal possession of a
firearm). Broad discretion would be retained, however, to
exceed the minimum sentence up to a statutory maximum term.
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SENTENCE GUIDELINES

Sentence guidelines are viewed as another approach to
structuring judicial discretion. Under the guideline con-
cept, a policymaking body, such as a sentencing commission,
appellate court, or parole authority, would be responsible
for devising explicit sentencing policy in accordance with
broad criteria set by the Congress. This policy formulation
would involve articulating the primary factors to be consid-
ered at sentencing and the customary weights given to each.
For each combination of major decision elements, a specific
policy or sentencing range would be provided. This approach
is similar to the guidelines currently being used by the
U.S. Parole Commission. Although judges would be required
to apply the guidelines, they would still retain discretion
to depart from them with required justification.

"APPELLATE REVIEW

As a reform in itself, appellate review would probably
do little to reduce sentencing disparity. A primary factor
limiting the utility of this plan is a reason for disparity
in the first place--lack of directives and guidelines.
Without these, and a regquirement that sentences be justified
in writing, there is little for an appellate judge to
measure a sentence against, except his own notion of
propriety.

In combination with the establishment of sentencing
goals and criteria, appellate review would provide an oppor-
tunity for correcting grossly unjust sentences, thus re-
ducing disparity. 1In our discussions with district judges,
appellate review received mixed comments. Several judges
would welcome such reform, one of them stating that it would
help to reduce unduly harsh sentences. Those who objected
gave several reasons such as: it would further burden the
appellate courts, add to district judges' workloads by
requiring written sentence justifications, and require
appellate judges to make final sentencing decisions instead
of the trial judges who are the only ones with complete in-
formation on the defendant.

SENTENCING COMMISSION

Establishment of a sentencing commission, though not a
reform as such, is a major part of several reform measures
offered to reduce disparity, including S. 1437 and H.R. 6869.
Under this concept, a commission would be the instrument for
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COMPTROLLER GENERAL'S U.S. ATTORNEYS DO NOT
REPORT TO THE CONGRESS PROSECUTE MANY SUSPECTED
VIOLATORS OF FEDERAL LAWS

DI GEST

— — m— m— -

U.S. attorneys are the chief Federal law
enforcement officers in the 94 Federal
judicial districts. Their prime responsi-
bility is to prosecute suspected violators
of Federal laws. However, because of in-
creased crime and limited staff resources,
far more criminal complaints are received
than can be prosecuted. Hence, U.S. attor-
neys have had to be selective in c¢riminal
prosecutions. The way prosecutive selec--
tivity is administered affects the entire
Federal criminal justice system.

During fiscal years 1970-76, U.S. attorneys
declined to prosecute about 62 percent of
the 1.2 million criminal complaints re-
ferred to them. Many of these complaints
were declined because of legal deficiencies,
such as lack of evidence, or inability to
determine criminal intent. However, many
of the declined complaints could have been
prosecuted but were declined because the
U.S. attorneys believed that the circum-
stances of the cases did not warrant the
cost of prosecution and/or staff was not
available to handle heavy workloads.

In the four Federal judicial districts GAO
reviewed, at least 22 percent of the com-
plaints that were declined during fiscal
years 1975 and 1976 were considered pros-
ecutable. Most of these declined com-
plaints involved nonviolent felonies. As
a result, no determination of the sus-
pects' guilt or innocence was ever made.
Those suspects who actually committed the

GGD-77-86
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who qualify for a pretrial diversion
program.

The Department of Justice agrees that the
findings in this report are accurate. It
also agrees that it should (1) attempt to
eliminate unwarranted disparities in the
enforcement of Federal criminal laws and
(2) develop alternatives to criminal pros-
ecution for dealing with the overflow of
prosecutable complaints.

The Department said it is developing pros-
ective discretion guidelines and studying
the prosecutive policies and practices of
the U.S5. attorneys' offices, It alsc said
that it is actively engaged in the analysis
and evaluation of an experimental pretrial
diversion program begun in 1974 and that

it had recently developed a statutory pro-
posal to increase the criminal jurisdiction
0of Federal magistrates by permitting them
to try all misdemeanor cases.

The Department voiced some concern over

the way GAO addressed certain issues con-
tained in the report. 1Its concerns and
GAO's evaluation are discussed in chapter 3.
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Mr. Victor L. Lowe
Page 2

]usucepmcessanddevelopneansofneamrmgﬂxedeg:eetowhlmme
sentencing, penal, and correctional practices are effective in meeting
the purposes of sentencing . . . .". With respect to these goals, Judge
Zirpoli stated "the landable goals of the Sentencing Cormmission, if
achieved, would be of invaluable assistance to the entire system of
criminal justice.”

In addition, the Judicial Conference has recammended that the
Sentencing Commission, if one were established, be under the ocontrol of
the Judicial Conference and that appropriate amendments to S. 1437 be
made so that the Administrative Office would provide the necessary data
to the Comission for the development of the guidelines. As originally
passed, the bill would have set up a commission which would duplicate in
these respects the functions of the Administrative Office. Judge Zirpoli
in his testimony noted that the Administrative Office is now collecting
a substantial amount of information with respect to sentencing of defendants.

In the House bill, H.R. 13959, the Judicial Conference is given the
responsibility of establishing advisory guidelines and to collect and
analyze on a contimiing basis data on the sentences imposed by the federal
courts. The Administrative Office would collect and provide the necessary
data under this legislation.

In light of these actions of the Judicial Conference and the Congress,
I am in camplete agreement with the recommendations that the Judicial
Conference undertake a comprehensive assessment of the nature and extent
of indesirable sentencing disparity existing in the federal criminal justice
system. The Administrative Office is prepared, with sufficient fiscal
support, to maintain and collect the necessary data. I also agree with
the conclusion that the Judicial Oonference establish appropriate policy
guidance for judges to use, at their discretion, in sentencing decisions.
The informed exercise of discretion is essential in our criminal justice
system.

I reiterate the recomrendation of the Judicial Conference, that if
a Sentencing Cammission or other entity is established to perform the
assessment and issuance of the guidelines, it be explicitly made subject
to the authority of the Judicial Branch alone. Sentencing is so insepar-
able from the judicial function wested in the courts by Article III of
the Constitution that control of a separate agency by the Executive
Branch would create a conflict in the application of the principle of
separation of powers.

There are differences in treatment of defendants within the federal
criminal justice system. A portion of these can undoubtedly be attributed
to the congressional authorization and approval of individualized
sentencing for criminal defendants in the federal criminal system rather
than single type sentences for everyone oonvicted of the same offense.
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gﬂnitzh States Bepartment of Justice
Huited States Parole Connission
Washington, B.C. 20337

®ffice of the Thnrman

August 15, 1978

Mr. Victor L. Lowe, Director

United States General Accounting Office
General Government Division

Washington, D. C. 20548

Re: Proposed Report to Congress on Disparities in
Federal Prosecutive and Sentencing Practices

Dear Mr. Lowe:

Thank you for your letter of August 11, 1878. Overall,
we found this report to be quite informative and were
pleased that it recognized the innovations made in this
area by the Parcle Commission.

There are several pages, however, where it appears minor
changes would be appropriate.

On p. 17, the sentence, '"Since the law provides little
guidance. . ." appears inaccurate. While discretion

does play a key role in parole decision-making, since
the Parole Commission and Reorganization Act of 1976
(which provided a specific mandate to continue the Parole
Commission's administratively developed guideline system)
the legislative criteria for parole decision-making are
much clearer (see 18 U.S.C. 4206 and particularly the
Report of the Committee of Conference relating to this
section.) Also, the guidelines were first used in 1972,
not 1974,
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UNITED STATES DEPARTMENT OF JUSTICE

WASHINGTON, D.C. 20530

Addreas Reply 10 the

Dhvigion Iadicsted

and Rafer to Imitinks and Number

r‘pu >

A

P
T

NOV 2» W78

Mr. Allen R. Voss

Director

General Government Division

United States General Accounting Office
wWashington, D.C. 20548

Dear Mr. Voss:

This is in response to your request to the Attorney
General for the comments of the Department of Justice on
your draft report entitled "Disgparities in Federal Prosecu-
tive and Sentencing Practices.”

Essentially, the report states that there are substantial
differences in the treatment of defendants, that much of
this disparity is due to arbitrary and irrational exercises
of discretion on the part of prosecutors and sentencing
judges, that differing treatment of offenders in any stage of
the Federal criminal justice system is undesirable, and that
the appropriate means of eliminating disparity is to impose
strict guidelines to control the actions of prosecutors
and judges. The report concludes that only a comprehensive
and simultaneous attack on disparity in all phases of the
criminal justice system will be in any measure successful,
but it further cautions that because of a "lack of data®
we will not be able to initiate such a program for some
time.

While we share the goals sought to be achieved by the
recommendations of the report, it is disturbing to us in
two major respects. First, it comes to several conclusions
and makes numerous recommendations without any evidence
of a serious effort having been made to research and analyze
the complex problem of disparate treatment of offenders in
the Federal criminal justice system. Curiously, the report
repeatedly complains that there is little data to indicate
the extent of the disparity problem or its cause, yet this
often cited lack of data does not seem to have impeded GAO
in making its sweeping conclusions.
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encumber the law enforcement process by generating a new
area of procedural litigation. We must be somewhat cautious
in turning to the use of guidelines to solve the disparate
treatment of offenders, for the law is not settled on the
issue of whether guidelines or internal regulations give
rise to substantial rights in the defendant. If the courts
were to hold that prosecutors were legally bound to follow
such guidelines and that a failure to do so would result

in a dismissal of indictment or reversal of conviction,

it would be advisable to severely limit the use of guidelines
lest they serve as a technical route by which the guilty
could go free. Given these potential hazards, it may be
that other means of addressing the problem of unwarranted
disparity may be more appropriate. In any event, that is

a judgment that cannot be made until our review is completed.

On page 16, the report contains a cursory reference
to the exercise of discretion by law enforcement officials
in which it is stated that such officials "set their own
investigative priorities primarily due to resource limitations
and the nature of criminal violations in their geographical
area."™ According to the report, this leads to "disparate
treatment™ of suspected violators by Federal law enforcement
agencies, since "investigative criteria are inconsistent
throughout the Nation." Although no recommendation is made
regarding this matter, we wish to point out the misleading
nature of this passage. In the first place, the setting
of investigative priorities on the basis of the resources
available and the type of offenses committed in different
parts of the county does ncot mean that “investigative criteria
are inconsistent throughout the Nation." Investigative
pricrities may differ in response to local or regional con-
ditions, but difference is not the same as inconsistency.
Some districts' caseloads will, and properly so, reflect
the urban financial nature of their circumstances and the
concern of the people in the district with financial crime.
Other districts will reflect their local concern with the
environment and preservation of wildlife. The differences
between saving a bank from fraud or a forest from cutting
is not easily shown on a statistical chart, if at all.
Yet each is a priority of that district and the country.
Of particular importance to us is the fact that the report
does not suggest that such differences are irrational or
that they lead to unfair disparities in the treatment of
suspected violators. Nevertheless, given the focus of the
report on unwarranted disparity in the exercise of discretion
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legislation, administrative mechanisms will have been developed
to ensure that exercises of prosecutorial discretion do
not thwart realization of the objectives of sentencing reform.

As an overall observation, we detect throughout the
report a casual blurring of the crucial distinctions between
the potential for disparity and actual disparity, and between
disparity that can fairly be justified on the basis of
rational considerations and disparity that cannot be so
justified. To be sure, there are several references to
the difficulty of assessing the nature, extent and effect
of disparity, but such disclaimers do not effectively counter-
act the image, created by the draft's imprecision, of a
system plagued throughout by irrational disparities. Since
the scope of coverage on which the report is based was quite
modest, as indicated on page 29, and plainly would not support
any such broad conclusion, we think the draft should be
modified to clarify the above distinctions and to focus
more precisely on the issue at hand.

Finally, we believe that the draft report's specific
recommendations to the judiciary should be modified to
reflect recent initiatives undertaken by the Department.
Through the Federal Justice Research Program, which is
administered by the Department's Office for Improvements
in the Administration of Justice, we have begun a compre-
hensive study of Federal sentencing practices. When completed
in about 18 months, it will provide information on the extent
and nature of sentencing disparity, as well as evaluate
alternative methods of structuring sentencing discretion.

We also expect that this study will provide guidance for
the establishment of an informaticn system for the periodic
review of sentencing.

We appreciate the opportunity to comment on the draft
report. Should you desire any additional information,
please feel free to contact us.

Sincerely,

N g
K/ e
Kevin D. Rooney
Assistant Attorney Gendpal
for Administration

GAO NOTE: The page references contained in the agencies'
comments have been revised to agree with the page numbers
in this report,

(18841)
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within the Federal criminal justice system, the reader might
easily conclude--erronecusly, in our view--that this is
another area in which lack of guidance results in unwarranted
disparities.

Pages 19-20 and 22 of the report make the point that
"the interdependence of various segments of the (criminal
justice) process and the need tc maintain a certain degree
of discretion in the system™ suggest that a "comprehensive
approach" to reducing disparity is needed-~one that will
guide discretion throughout the process from arrest through
parole, More specifically, the report warns that "correcting
sentencing disparity will solve only part of the procblem
and may indeed aggravate it in the prosecution phase of
the criminal justice system."™ We do not disagree with these
observations, but are concerned that they might be construed
as support for the notion that Congress should not enact
legislation designed to guide the discretion of sentencing
judges without simultaneously addressing the question of
discretion exercised by Federal prosecutors. We think that
type of "comprehensive approach" would unwisely postpone
implementation of badly needed sentencing reforms, as well
as possibly delay the proposed substantive revision of the
Federal criminal laws, and is unnecessary in any event.

In our view, the sentencing provisions of the proposed
Federal Criminal Code represent a comprehensive approach
to sentencing which will reduce unequal treatment of similarly
situated defendants, yet retain a degree of flexibility in
sentencing necessary to deal with each offender individually.
In addition, the proposed Sentencing Commission will contin-
ually collect and analyze data to assist in the development
and revision of sentencing guidelines. One of the most
laudable points of the sentencing provisions of S. 1437
is that it provides sufficient flexibility to accommodate
change as we increase our understanding of sentencing issues.
We are persuaded that more than sufficient thought and
research has been devoted to these provisions and that they
are ready for legislative action and implementation.

We are well aware of the need to coordinate prosecu-
torial policies and practices with changes in sentencing
practices proposed in the pending legislation. Indeed,
ocne of the major purposes of the Department's prosecutorial
policies study is to provide the basis for such coordination.
Our expectation is that by the time the new sentencing pro-
visions take effect, two years after enactment of the proposed
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Second, it attacks the sentencing provisions of the
proposed Federal Criminal Code, S. 1437, on the grounds
that even a comprehensive plan to reduce sentencing dis-
parity will be of little value, since any reduction in
sentencing disparity that it might achieve will only produce
even greater prosecutive disparity.

Disparities in prosecutive and sentencing practices
have been identified by the Department of Justice as a
problem area for some time. As the GAO report acknowledges
on page 12, the Department is currently conducting studies
on the extent of disparity in both prosecutive decision-
making and sentencing. These studies may well result in
some of the same recommendations and conclusions as those
voiced in the GAOQ report, but it would have been preferable
for GAD to reach such conclusions as a result of research
designed to collect and analyze necessary data before offer-
ing unsupported recommendations.

Although the report refers to only two studies being
conducted by the Department, a third study is also in
progress. This study is being conducted jointly by the
Office for Improvements in the Administration of Justice
and the Executive Office for U.S. Attorneys at eleven U.S.
attorney offices in preparation for establishing a case-
weighting system. Part of that project involves an examina-
tion of current litigation practices in those offices to
determine the extent of disparity in decisionmaking, both
within and among offices.

Another of our studies involves a survey of the policies
and practices of all U.S. attorneys concerning their exercise
of discretion in criminal cases. This review of Federal
criminal prosecution policies and practices is intended
to result in the development of proposals for ensuring that
such policies and practices are in accord with Federal law
enforcement priorities and minimize unwarranted disparities
in the exercise of discretion by Federal prosecutors. While
the end product of this review may be the development of
prosecutorial guidelines, that is by no means certain.
Guidelines are not the only means of attempting to reduce
unwarranted disparities in the exercise of prosecutorial
discretion, and are not without potential disadvantages.
Unless carefully drawn, they may interfere with the flex-
ibility needed to respond to the uniqueness of particular
cases and variations in local conditions, and may unduly
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APPENDIX VIII APPENDIX VIII

Mr. Victor L. Lowe
August 15, 1978
Page Two

On p. 39-42, an outdated set of guidelines is described.
Enclosed are current guidelines and salient factor score.
Therefore, the following corrections are in order:

40, lines 21 and 23 (six seven)

41, substitute current guidelines

40, line 7 (edueatien)

42, substitute new salient factor score

ja=Raviia =i~

Sincergly,

L LNyl

Cecil C. McCall
Chairman

CCMc:br

Enc(s)
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Mr. Victor L. Lowe
Page 3

The report quite correctly points out however that scme of these
differences can appear to be questionable on their face without
reference to those differential factors which are crucial to the
sentencing decision. When only a limited number of factors are
known to the reviewer, valid quantitative comparisons are impossible.

The report might be improved by showing an awareness of the fact
that different courts have different mixes of cases. For example,
it is likely that the enormous variation noted between the 7 percent
mpnsonmtratefortheSwthelestxlctofGeoxglaversusthe
77 percent rate in the Northern District of Florida has samething to
do with the fact that the total figures for the Southern District of
Geargia include all of the minor traffic offenses committed on military
regservations in that district. Furthermore, in the Northern District
of Florida, it is most probable that the drug abuse violations have to
do with large importers of such substances while the Southern District
of Missisaippi has far more cases of individuals arrested in possession
of small amounts. It should be understood that these raw figures
presented, are reflections of differences in the case mix and even in
same of the methods of coumting the cases. The report ocould be improved
if it was noted that the data can only be considered to be a tentative
indicator of the existence of disparity and not proof of undesirable
disparity. In the case profiles, cases E and F on page 35 cannct be
campared. The postal robbery statute carries a mandatory 25-year
penalty. The sentencing judge has no discretion.

Thank you again for the opportunity to comment and if I can be
of any further assistance, please do not hesitate to call upon me.

Sincerely yours,

an

William E. Foley
Dn.rector
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ADMINISTRATIVE OFFICE OF THE
UNITED STATES COURTS
WASHINGTON, D.C. 20544

WILLIAM E FOLEY

DIRECTOR September 12, 1978

JOSEPHF SPANIOL, JR
DEPUTY DIRECTOR

Mr. Victor L. Lowe

Director, General Govermnent
Division

U. S. General Accounting Office

Washington, D. C. 20548

Dear Mr. Lowe:

I appreciate your affording me an opportunmity to comment on the
draft of a proposed report on disparities in federal prosecutive and
sentencing practices. The report has been circulated within this office
for review. I will confine my comments to those sections having to do
with the sentencing practices rather than those which have to do with
federal prosecutive practices.

During the past six years, the Judicial Conference of the United
States, working through its Committee on the Administration of the
Criminal Law, has reoorted to Congress the results of its study of the
various provisions of bills to reform the federal criminal laws. One
of the areas which has received the attention of the Cammittee and the
Conference, as well as this Office, has been the new legislation on
sentencing. In April of 1978, Judge Alfonso Zirpoli, testifying before
the House Judiciary Comittee, Subcommittee on Criminal Justice, on
H.R. 6869 and S. 1437, addressed directly the question of the establish-
ment of a Sentencing Commission and its functions. Judge Zirpoli's
comrents were addressed largely to the provisions of S. 1437 as it had
passed the Senate. S. 1437 sets forth the goals of the Sentencing Commission
which are to establish sentencing policies and practices for the federal
criminal justice system that would assure the meeting of the purposes
of sentencing outlined elsewhere in the Act and ™to prowvide certainty and
fairness in meeting the purposes of sentencing, awoiding urwarranted
sentence disparities among defendants with similar records who have been
found quilty of similar criminal conduct while maintaining sufficient
flexibility to permit individualized sentences when warranted by mitigating
or aggravating factors not taken into acoount in the establishment of
general sentencing practices . . . reflect to the extent practicable
advancement in knowledge of human behavior as it relates to the criminal
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EXAMPLES OF PROSECUTIVE PRIORITIES

ESTABLISHED IN SIX U.S. ATTORNEYS' QOFFICES

Amount Necessary for Prosecution

Theft from
Bank interstate
District Marijuana Heroin embezzlement shipment
1 2.2 1lbs. No guide-~ No guidelines No guide-
lines lines
2 25 lbs. 1/2 oz. No guidelines S 500
3 Must be 1 gram $5,000 $1,500
distri-
butor
4 100 1bs. No guide- $1,000 $5,000
lines
5 100 1bs. 2 oz. $ 500 No guide-
lines
6 50 lbs. No guide- §1,000 $1,000
lines

Obscene
matter

Large

commercial
venture

Large

commer ical
venture

No prosecution

Large

commerical
venture

Large

commerical
venture

No guide-

lines

Source: GAO report titled, "U.S. Attorneys Do Not Prosecute Many Suspected

Violators of Federal Laws" (GGD-77-86, Feb. 27. 1978).
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Iv APPENDIX

offense charged therefore avoided suitable
legal action,

Because more complaints are being received
than can be handled, many U.S. attorneys
have developed their own prosecutive pri-
orities and gqguidelines. Each U.S. attorney
differs on what these should be and how they
should be used. As a result:

--Suspected viclations of certain
criminal statutes are generally
not being prosecuted.

-~Suspected viclations of other
criminal statutes are being
prosecuted in one U.S. attor-
ney's district but not in an-
other.

--Several law enforcement and
regulatory agencies are some-
times receiving inadequate prose-
cutive support.

What can be done?

Alternatives to prosecution in Federal dis-
trict courts and improvements in the present
system of prosecution need to be considered.

GAO recommends that the Attorney General (1)
review the priorities and guidelines of all
U.S. attorneys to make them as uniform as
possible and (2) develop for congressional
consideration a comprehensive proposal for
dealing with complaints which are not being
prosecuted because of worklocad. This pro-
posal should include the results of consid-
eration by the Department of Justice of any
alternatives to handle the problem, such as
giving agencies civil fine authority and
deferring criminal prosecution for suspects
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studying the sentencing process, formulating standards and
criteria, and actually adopting the standards, subject to
congressional approval. Commission members could be judges
and/or other experts from the criminal justice field. One
of the commission's primary benefits, as seen by its
supporters, is that its permanent status would allow it to

continually analyze sentencing standards and revise them
when necessary.

The district judges we interviewed were generally
opposed to the idea of a commission setting standards for
the courts to follow. Some arqued that it is the Congress’
responsibility to set any goals for standards, while others

see such change as taking away the independence of the
judiciary.
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Another approach which has attracted much attention is
presumptive sentencing. Under this approach, the Congress
would decide the maximum sentence allowed for a specific
crime, as well as what the "presumptive” sentence should
be for a "typical" first offender convicted of a "typical"”
crime. In the absence of legislatively determined aggra-
vating or mitigating circumstances (a second cffense would
be considered an aggravating factor), the sentencing judge
would be expected to impose the presumptive sentence on all
first offenders convicted of that crime. 1In special cir-
cumstances, judges would be permitted to depart from the
presumptive sentence with written justification. All
sentences departing from the presumptive sentence by more
than a specified percentage (25 percent, for example) would
be automatically reviewable by the appellate court. Parole
would be severely limited under presumptive sentencing.

Proponents of the varicus determinate sentencing plans
argue that such plans would increase the certainty of
imprisonment as a punishment and provide a deterreht effect
on many forms of criminal behavior. In addition, they
believe mandatory imprisonment, if it does nothing else,
could slow down the rising crime rate simply by taking more
criminals off the streets. Finally, it is believed the
determinate sentencing plans would eliminate disparity
and assure all offenders equal treatment.

Those who argue against determinate sentencing say it
will produce serious problems. First, they argue that it
is unlikely that the Congress would specify in advance all
the possible factors necessary to make sentencing consistent
with the principles of equity and justice. Minimum sen-
tences may be unsound because they stereotype a wide variety
of offenders and allow sentencing judges no options. The
majority of the judges interviewed opposed most forms of de-
terminate sentencing, one reason being that "humanness"
would be taken out of a process that involves different
crimes and different people.

While determinate sentencing practices may provide that
persons sentenced under the same provision will receive
similar sentences, disparity itself might not be eliminated.
For example, disparity would still exist if U.S. attorneys
decide not to prosecute under a certain statute because they
believe the mandatory sentence is too harsh for the parti-

cular offender. Thus, disparity would occur in prosecution,
not in sentencing.
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U.S. PAROLE COMMISSION
COMPUTATION OF
SALIENT FACTOR SCORE

No prior convictions {(adul
One prior conviction = 2
Two or three prior convictions

Four or more prior convictions =

No prior incarcerations {adult or juvenile) == 2
One or two prior incarcerations == 1
Three or more prior incarcerations = 0

oo |

Age at first commitment (adult or juvenile) :
26 or older — 2

18-25 =1
17 or younger — 0
*ITEM D

Commitment offense did not involve auto theft or
checks(s) (forgery/larceny) = 1}

Commitment offense involved auto theft [X], or
check(s) [Y], or both [Z] = 0

TN B |

Never had parole revoked or been committed for a

new offense while on parole, and not a probation
violator this time = 1

Has had parole revoked or been committed for a

new offense while on parole [X], or is a probation
violator this time [Y], or botk [Z] — ©

No history of heroin or opiate dependence
Otherwise = 0

Verified employment (or full-time school attendance)

for a total of at least 6 months during the last 2
years in the community = 1
Otherwise = 0

TOTAL SCORE

* NOTE TO EXAMINERS: =~
1f item D or E s scored 0, place the appropriate lette .
to the right of the box PProp r (X, Y or Z) on the line
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APPENDIX III APPENDIX III

seven offense severity categories are provided to consider
the gravity of the offender's present Federal offense be-
havior. 1In each of the seven categories, the Commission
has specified a number of offense behavior examples. For
example, embezzlement of less than $20,000 is in the mod~
erate offense category; embezzlement of $20,000 to $100,000
is in the high offense category.

On the horizontal axis of the guidelines, four cate-
gories of parole prognosis are provided. The parole prog-
nosis is determined by computing the offender's salient
factor score. The worksheet on page 42 illustrates how this
score is computed. Some of the factors considered are the
individual's prior record, employment status and drug de-
pendence. By computing the salient factor score, an of-
fender is placed in one of the four parole prognosis cate-
gories: poor, fair, good, or very good.
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ALTERNATIVE TECHNIQUES FOR ATTEMPTING TO

REDUCE SENTENCING DISPARITY

various techniques have been proposed or implemented to
reduce disparity and introduce some uniformity into the Fed-
eral sentencing process. A number of these techniques are
discussed below.

SENTENCING INSTITUTES

Convened periodically at the discretion of the Federal
Circuit Courts of Appeals and/or the Attorney General, sen-
tencing institutes are simply meetings of judges and other
criminal justice experts. Such institutes have been con-
ducted in the Federal judiciary since 1959 (pursuant to 28
U.S.C. 334) to promote uniformity in sentencing. During
these meetings, sentencing objectives and procedures are
discussed,*and case studies are conducted.

Several district judges told us that they believed the
institutes were worthwhile in promoting the dissemination
of ideas. However, there is little evidence that the insti-
tutes have greatly altered the sentencing attitudes or
practices of judges. Unfortunately, the potential for sen-
tencing institutes to reduce disparity is somewhat limited
due to the infrequency and short duration of such meetings
and the fact that no binding decisions are made at them,

SENTENCING COUNCILS

Sentencing councils, which are advisory panels of
several or all judges within the districts, are currently
operating in four Federal judicial districts (eastern dis-
trict of Michigan, eastern district of New York, northern
district of Illinois, and the district of Oregon). These
councils enable the sentencing judges, before they impose
sentence, to obtain their colleagues' views on a case and
discuss various sentencing options. ©On the basis of the
council meeting, sentencing judges may or may not revise
their own judgment as to the appropriate sentence.

Judges we interviewed in the eastern district of New
York believe that this type of council is effective in in-
troducing uniformity and lessening disparity. However,
many judges in districts where councils are not operating
believe that they are more work, take away from a judge's
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143

Offense

Number of counts

How convicted

Age at conviction

Sex

Prior record

Narcotics use

Current employment

Sentence imposed

CASE PROFILES

CASE C

Conspiracy to possess
with intent to distribute
42.2 oz. of heroin (21
U.S.C. 846) and aiding
and abetting (18 U.S.C. 2)

Plea
28
Male

One conviction (use of
telephone to facilitate
distribution of cocaine);
on parole at time of
offense

None reported
None reported

12 years imprisonment,
15 years special parole
on each count to run
consecutively (total
sentence: 24 years
imprisonment, 30 years
special parole)

CASE D

Conspiracy (21 U.S5.C. 846),
possession with intent to
distribute 36.9 oz. of

heroin (21 U.S.C. 841 (a)(1)),

and aiding and abetting
(18 U.S.C. 2)

3

Trial

41

Male

Extensive record including
convictions for assualt,
burglary, sale of counter-
feit obligations; on parole
at time of offense

None reported

None reported

7 years imprisonment

to run concurrently, 10
years parole

11 XIANAIdA4V

11 XIANZddV



APPENDIX I

JUDICIAL
DISTRICT

Northern California
Eastern California
Central California
Southern California
Hawaii

Idaho

Montana

Nevada

Oregon

Eastern Washington
Western Washington
Guam

Colorado

Kansas

New Mexico

Northern Oklahoma
Eastern Oklahoma
Western Oklahoma
Utah

Wyoming

IMPRISONMENT
RATE

(pe;cent)

58
55
53
61
11
50
32
47
66
61
29
59
36
57
66
53
35
58
23
41

APPENDIX I

AVERAGE SENTENCE
LENGTH

(months)

55
42
41
26
30
50
58
60
57
25
47
a/36 to 60
43
45
57
47
83
52
a/l2 to 36
48

a/Average length of sentences not available. The greatest
number of sentences were imposed in the range of months

shown.
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APPENDIX I APPENDIX I

IMPRISONMENT RATES AND AVERAGE LENGTH OF

SENTENCES FOR ALL CRIMES BY DISTRICT

FOR THE YEAR ENDED JUNE 30, 1977

JUDICIAL IMPRISONMENT AVERAGE SENTENCE
DISTRICT RATE LENGTH
(percent) {months)
District of Columbia 53 53
Maine 34 a/l2 to 36
Massachusetts 45 29
New Hampshire 21 a/l to 12
Rhode Island 27 36
Puerto Rico 50 63
Connecticut 40 36
Northern New York 36 26
Eastern New York 47 43
Southern New York 49 40
Western New York 37 54
Vermeont 50 28
Delaware 42 43
New Jersey 34 52
Eastern Pennsylvania 44 43
Middle Pennsylvania 44 68
Western Pennsylvania 65 57
Virgin Islands 67 30
Maryland 39 61
Eastern North Carolina 55 98
Middle North Carolina 66 37
Western North Carolina 33 54
South Carolina 54 75
Eastern Virginia 36 37
Western Virginia 34 60
Northern West Virginia 57 38
Southern West Virginia 51 44
Northern Alabama 46 45
Middle Alabama 48 42
Southern Alabama 57 47
Nerthern Florida 77 48

a/Average length of sentences not available. The greatest
number of sentences were imposed in the range of months
shown.
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do not suggest postponing any effort to quantify the
disparity problem, we believe the effort should not

be limited to only certain aspects of the defendant's
involvement within the criminal justice system.
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guidance must be provided to promote fair and equitable
treatment of all criminal defendants in prosecutive
as well as judicial decisions.

The Department also said that our report concludes that
"only a comprehensive and simultaneous attack on disparity
in all phases of the criminal justice system will be in any
measure successful." We totally disagree with the Depart-
ment's analysis of this section of the report. As stated on

ancina coancarnte nf C© 14727
page 29' we believe that the Sentcu\_au\j CONCepts CL o 145257

would be a good first step toward reducing undesirable dis-
parities in sentencing decisions. What the report points
out, however, is that disparate treatment of defendants is
a systemic problem and can occur in all phases--~sentencing,
prosecution, law enforcement, etc. As a systemic problem,
then, more needs to be done if disparity is to be identi-
fied, gquantified, and analyzed throughout the system. Only
then can viable solutions be developed.

The Department's comments, which reflect an apparent
misunderstanding of the thrust of the report and obvious
confusion about some of the report's criticisms, also tend
to minimize and obscure the validity of certain of the
report's conclusions and recommendations. A discussion
of the Department's concern and our analysis follows.

The Department said that the report comes to several
conclusions and makes numerous recommendations without any
evidence of a serious effort having been made to research
and analyze the complex problem of disparate treatment of
offenders in the Federal criminal justice system. It said
that the report repeatedly complains that there is little
data to indicate the extent of the disparity problem or its
cause, yet does not let this lack of data impede GAO from
making sweeping conclusions regarding the disparity issue.

We disagree with the Department's observations and
believe that the report's conclusions and recommendations
are well founded and truly supported by the evidence gathered
during our review. In short, the main conclusion in the
report is that disparity does exist. The magnltude and
impact of undesirable disparity, however, is unknown.
Because undesirable disparity runs counter to the notions
of equal treatment of defendants in the criminal justice
system, efforts should be taken to comprehensively address
the disparity issue with the objective of isolating the
instances of undesirable disparity and developing solutions
to rectify it.
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CHAPTER 6

AGENCY COMMENTS AND OUR EVALUATION

ADMINISTRATIVE OFFICE OF THE
UNITED STATES COURTS

The Administrative Office generally agreed with our
findings, conclusions, and recommendations. (See app. VII.)
It concurred that there are differences in treatment of
defendants within the Federal criminal justice system. The
Administrative Office said a portion of these differences
can undoubtedly be attributed to the congressional authori-
zation and approval of individualized sentencing for criminal
defendants in the Federal criminal system rather than single-
type sentences for everyone convicted of the same offense.
According to the Administrative Office, our report quite
correctly points out that some of these differences can
appear to be guestionable on face value without reference to
those differential factors which are crucial to the senten-
cing decision. The Administrative Office also agreed that
when only a limited number of factors are known to the
reviewer, valid comparisons are impossible.

The Administrative Office fully agreed with the
recommendation that the Judicial Conference undertake a com-
prehensive assessment of the nature and extent of unde-
sirable sentencing disparity existing in the Federal
criminal justice system. The Office said it is prepared,
with sufficient fiscal support, to maintain and collect the
necessary data.

The Administrative Office also agreed with our recom-
mendation that the Judicial Conference establish appropriate
policy guidance for judges to use, at their discretion, in
sentencing decisions and said that such guidance in exer-
cising discretion is essential in the criminal justice
system.

U.5. PAROLE COMMISSION

The Parole Commission found our report to be quite
informative and was pleased that we recognized the inno-
vations it had made in this area. Aside from minor changes,
the Parole Commission voiced no problems with the report's
findings, conclusions, or recommendations. (See app. VIII.)
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Although the sentencing provisions of legislation
considered by the 95th Congress (S. 1437 and H.R. 6869)
provided for monitoring and guiding discretion in several of
these areas, we believe that a more comprehensive approach
is needed. The interdependence of various segments of the
process and the need to maintain a certain degree of dis-
cretion in the system indicates to us that corrective action
should be comprehensive. Enactment of piecemeal solutions,
particularly with respect to judicial discretion, will
reduce disparity in the sentencing portions of the process,
but may encourage it elsewhere.

RECOMMENDATIONS TO THE JUDICIARY

We recommend that the Judicial Conference undertake a
comprehensive assessment of the nature and extent of unde-
sirable sentencing disparity existing in the Federal criminal
justice system. This assessment should consider recent
initiatives undertaken by the Attorney General in this area.

Since the sentencing data needed for such an assessment
is currently not being maintained, the Judicial Conference
should request the assistance of the circuit councils and
district judges and the Administrative Office of the U.S.
Courts in maintaining and collecting the necessary data.
Sufficient data should be generated to identify the nature,
extent, and cause of undesirable disparity and to assess
the impact of the problem on criminal defendants and the
justice system.

Based on the results of the assessment, the Judicial
Conference should

--establish appropriate policy guidance for judges
to use, at their discretion, in sentencing de-
cisions;

--establish a reporting and review mechanism to
collect sentencing data and to periodically study
the adeguacy of sentencing decisions; and

--request from the Congress any legislative statu-
tory or rule changes needed to improve the sen-
tencing process and to provide assurance that
sentencing of criminals is consistent and fair
among and within districts.
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Further, their sentencing decisions would be subject to
appellate review,

Sentence justification information is important for
two reasons. First, an appellate review mechanism could
use this information in reaching its decisions. Second,
by compiling and analyzing this information, assessments
could be made of the extent and impact of disparity in
these judicial decisions.

Although the proposed sentencing concepts in S. 1437
and H.R. 6869 would represent an improvement on the existing
situation, we believe more needs to be done. If undesirable
disparities are to be identified and reduced, comprehensive
solutions must be adopted to attack the problem. Data must
be collected and analyzed, by the executive and judicial
branches or in conjunction with the proposed U.S. Sentencing
Commission, to assess the extent and impact of undesirable
disparity throughout the criminal justice system. Based
on this assessment, comprehensive actions should be taken
to guide discretion from the time of arrest and prosecution,
through the courts and parole. Finally, a monitoring mech-
anism should be established to assess how well the process
is working and to determine additional actions that should
be taken to improve the system.

Correcting sentencing disparity will only solve part
of the problem and may indeed aggravate it in the prosecution
phase of the criminal justice system. For example, the
Congress has considered numerous proposals for reducing dis-
parity, such as adopting mandatory minimum or flat-time sen-
tencing concepts. If a mandatory minimum sentencing philo-
sophy were adopted, judges would, in general, be required to
impose a minimum period of incarceration on defendants con-
victed of specific offenses. This would reduce the amount
of disparity in confinement rates. Disparity would still
exist, however, if U.S. attorneys decided to prosecute for
a lesser offense because they believed the mandatory minimum
penalty for the more serious offense would be too harsh for
the accused defendant. Consequently, disparity in this
context would not be eliminated, it would merely be shifted
from the courts to another place in the process.
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--criteria for determining the time an individual
must serve before being considered for parole.

Sentencing disparity will continue unless action is
taken to guide and monitor judges' discretion. To determine
the most effective method of accomplishing this, adeguate
data should be collected and analyzed on the severity of the
disparity problem and the areas that need the most attention.

There is also little data in the executive branch,
particularly with respect to the prosecutive function.
Sufficient information does not exist to determine whether
suspected offenders are being prosecuted consistently
among U.S. attorneys. The Department of Justice has not
established a mechanism to monitor the use of prosecutive
discretion to ensure that it is applied fairly and that it
promotes equity. Until adequate data is compiled, proper
assessment of the extent and impact of undesirable prose-
cutive disparities is not possible.

At the present time, according to a Department of
Justice report prepared by the Statistical Systems Policy
Review group, "any overall effort to control crime must
base its strategy on hunch, opinion, prejudice, and occa-
sional fragments of information totally inadequate to the
magnitude of the problem." We agree with the Department
of Justice that the information currently available is
inadequate to assess many eXxisting problems in the criminal
justice system. The lack of adequate data is a prime rea-
son why undesirable disparities continue in c¢riminal sen-
tences and prosecutions and why feasible solutions have not
been developed.

18



prosecuted for a particular criminal act., These criminal
statutes may carry different maximum sentences. The U.S.
attorney's decision to prosecute an offense under a partic-
ular criminal statute can affect the sentence range avail-
able upon conviction. To illustrate, a person accused of
bank robbery can be charged with "bank robbery," which has
a maximum penalty of $5,000 and 20 years, or "stealing from
a bank," which has a $5,000 and 10-year maximum sentence.
Subject to considerations involving the sufficiency of evi-
dence, U.S. attorneys have discretion to charge a defendant
accused of armed bank robbery with either one or both of
these statutes. This can result in similarly situated
defendants being charged and possibly convicted under
different statutes, thereby restricting the maximum sentence
a judge can impose.

U.S. attorneys also have authority to plea bargain with
defendants, whereby charges will be dropped or reduced in
exchange for a guilty plea to a lesser offense. As stated
on page 11, plea bargaining occurs in a large percentage
of criminal cases. Plea bargaining can have a significant
effect on the disposition and sentence of a convicted
defendant. Since U.S. attorneys do not have systematic
procedures and controls governing the use of plea bar~
gaining, the opportunity for disparate plea bargaining
decisions is significant.

Other points of discretion

Law enforcement and parole officials also exercise
discretion in decisions that affect the ultimate disposition
of a criminal defendant in the justice process. Law enforce-
ment officials decide what to investigate and who to arrest.
They set their own investigative priorities primarily based
on resource limitations and the nature of criminal violations
in their geographical area. Since investigative criteria
are inconsistent throughout the Nation, suspected violators

are subject to disparate treatment by Federal law enforce-
ment agencies.

The Department of Justice, in commenting on our report,
was concerned that the reader may interpret all differences
and inconsistencies in law enforcement priorities as unwar-
ranted disparities. Our analysis of law enforcement prior-
ities showed that differences do exist, as they do in
sentencing and prosecutive phases of the system. Like
sentencing and prosecution, little is known about the
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--Criteria or standards for deciding the proper
severity of a sentence within the wide sen-
tencing ranges.

--Criteria to provide consistent application of
the various parole eligibility statutes.

The U.S. Criminal Code does not specify the basic goal
or purpose for criminal sanctions. Through discussions
with judges, we found that judges use different goals, such
as rehabilitation, deterrence, incapacitation, and punish-
ment, as the bases for their sentencing decisions. The
particular goal or combination of goals used is determined
by the philosophy of each judge. For example, one judge we
interviewed said that he had no particular goal but believed
that all of the traditionally stated purposes are important.
Another judge believed that punishment is the primary goal,
with deterrence, incapacitation, and rehabilitation
following. As long as judges use different sentencing
goals, criminal defendants will receive different treatment
in Federal courts.

Another factor contributing to sentencing disparity is
the wide range of possible sentences allowed by the U.S.
Criminal Code. For example, bank robbery is punishable by
a sentence ranging from probation to 20 years imprisonment
and/or a $5,000 fine. Federal law contains no guidelines or
criteria to help judges decide where within this broad range
to sentence a convicted individual. Without guidance on

gsuch questions, it seems inevitable that judges will follow
different courses.

The U.S. Criminal Code also provides district judges
with little guidance or criteria for determining which stat-
utory provision to use in sentencing a convicted individual.
As indicated in chapter 2, these provisions indirectly
affect the length of a sentence that must be served, and
directly affect the time an individual must serve before
being considered for parole. Different applications of
these statutes can result in defendants sentenced for the
same crime and for the same length of time becoming eligible
for parole at vastly different times.

The sentencing provisions of §. 1437 and H.R. 6869
would require the establishment of guidelines for judges to
use in determining appropriate sentence length and the time
an individual should serve before being considered for
parole. These bills would also require judges to explain
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in another district and received 5 years probation for a
similar offense (case H, app. II).

Another illustration of prosecutive disparity involved
embezzlement. A defendant with no prior record (case I,
app. II) was charged with and pleaded guilty to embezzling
$380 from a bank. He received 2 years probation. In con-
trast, a defendant in another district was accused of
embezzling $650 (case J, app. II). He was not prosecuted,
despite the fact that the case was considered prosecutable
by the U.S. attorney.

The Department of Justice recognizes the existence of
disparity in criminal prosecutions and sentences and is
conducting three studies to establish empirically the extent
of disparity resulting from sentencing and prosecutive
decisions. First, a prosecutive disparity study, scheduled
to be completed in the summer of 1979, is intended to result
in the development of proposals for insuring that prosecutive
policies and practices are in accord with Federal law
enforcement priorities and that unwarranted disparities
in prosecutive decisions are minimized. Second, a sen-
tencing disparity study is ongoing and is to be completed
by December 1979. This study 1is expected to develop data
that could be used in creating sentencing guidelines.
Finally, an ongoing case-weighting study is expected
to be completed by April 1979. This project will examine
current litigation practices in 1l U.S. attorneys' offices
to determine, among other things, the extent of disparity
in litigative decisions both within and among the offices,
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Differences in use of
statutory provislons

The third area of sentencing disparity involves the
different statutory sentencing provisions that can be used.
These statutes affect the time a defendant must serve before
being considered for parocle. Depending on the sentencing
statute used, two defendants who are sentenced to identical
prison terms could be eligible for parocle at vastly
different times.

Statutory provision Parole eligibility Application
18 U.S.C.:
4205(a) - Regular Must serve 1/3 of All offenders
Adult sentence imposed,

except for life
sentences and those
greater than 30
years, in which
case the minimum

is 10 years.

4205(b)(1) - Left to judge, but All offenders
Regular must be less than
Adult or equal to 1/3 of
sentence imposed.
4205(b)(2) - Any time, at discre- BAll offenders
Reqular tion of Parole
Adult Commission.

4254 - Narcotic Following 6 months Narcotic
Addict of treatment, with addicts
Rehabili- certification from

tation Surgeon General
Act

Overall, the use of these statutes varies significantly
among districts. For example, in the southern district of
Mississippi, 6 percent of the individuals who were imprisoned
in fiscal year 1975 were sentenced under early parole pro-
visions, compared to 78 percent in the district of Kansas.
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recognize that there still may be differences between the
cases compared--such as the backgrounds of the defendants--
and that those differences could account for some of the
differences in the sentences imposed. From a purely sta-
tistical standpoint, however, it is unlikely that undocu-
mented differences completely explain the total variances
of the sentences imposed.

Differences in length
of sentences

For those offenders who were imprisoned, the length
of the sentences imposed varied greatly. The average
prison sentence for all districts for the year ending
June 30, 1977, was almost 4 years, yet the average sentence
ranged from a low of less than 1 year in the district of
New Hampshire to more than 8 years in the eastern district
of North Carolina.

Differences in the length of confinement were also
apparent when specific violations were compared. As the
chart on page 9 indicates, vast differences existed among
districts in the length of confinement for selected offen-~
ses. For example, the average sentence for drug-related
crimes ranged from less than 1 year in the district of
Hawaii to more than 7 years in the middle district of
Florida.

A review of cases in several districts surfaced spe-
cific examples of disparity in sentence length. One case
involved a defendant (case C, app. II) who pleaded guilty
to two counts of conspiracy to possess with intent to dis-
tribute 42.2 ounces of heroin. The defendant was sentenced
to 12 years imprisonment on each count, to run consecu-
tively, for a total prison term of 24 years, plus 30 years
special parole., The defendant's only previous conviction,
for which he was on parole, was for using the telephone to
facilitate distribution of cocaine. 1In another district, a
defendant {case D, app. II) with an extensive police record
was convicted on three counts of conspiracy and possession
with intent to distribute 36.9 ounces of heroin and received
a prison term of 7 years for each count plus 10 years
special parole. Since the terms were set to run concur-
rently, the total prison time imposed was only 7 years.



from the different mixes of cases. For example, the southern
district of Georgia reported many meocre minor traffic offenses
committed on military reservatiopns than did the northern
district of Florida.

Differences among districts become more evident when the
percentage of offenders imprisoned for specific violations
is compared. The chart on page 7 illustrates these differ-
ences. For example, in the northern district of Florida,
97 percent of the offenders convicted of drug abuse vio-
lations were imprisoned, while in the southern district of
Mississippi only 22 percent of these types of offenders
were imprisoned. These are raw figures, however, and
represent reflections of differences in the case mix and
even in methods of counting the cases. For example, it is
possible that the drug abuse violations in the northern
district of Florida have to do with large drug importers,
while the southern district of Mississippi has many more
cases of individuals arrested in possession of small
amounts. As discussed in chapter 3, the lack of adeguate
sentencing data prohibits identifying the extent of unde-
sirable disparity. As a result, the data on average sen-
tences should be considered only as a tentative indicator
of the existence of disparity and not proof of undesirable
disparity.

A comparison of actual court cases, however, demon-
strates more fully the disparities in incarceration
decisions. For example, two defendants in different dis-
tricts pleaded guilty to possession of narcotics with
intent to distribute. One defendant (case A, app. II), a
26-year-o0ld heroin addict with no prior record, was sentenced
to 3 years probation on the condition that the defendant
receive drug treatment. In another district, a 26-year-old
defendant (case B, app. II1) with a record of one minor
offense received 4 years imprisonment plus 5 years special
parole. 1/

In selecting these and other case examples of dis~
parity, we attempted to find defendants with similar char-
acteristics who were convicted of similar offenses. We

1/Federal judges are permitted to impose a term of special
parole on defendants convicted of drug-related offenses
specified under 21 U.S5.C. B841l. The special parole
term provided for in these sections is in addition to, not
in lieu of, any other parole term provided for by law.



DISPARITY IN THE FEDERAL PROCESS

Discretionary decisions made in each segment of the
criminal justice system influence the manner in which
criminal defendants are treated and, ultimately, the effec-
tiveness of the system itself. The type of treatment a
particular defendant receives from the time of arrest and
prosecution through court proceedings and parole is deter-
mined, in large part, by how Federal officials throughout
the process exercise their discretionary powers. Conse-
quently, a great deal of latitude is allowed for different
treatment of defendants as to whether they are prosecuted
and, if so, the sentence they will receive if convicted.

Concern about disparity in these discretionary de-
cisions is evident by the numerous studies which have been
made. (See app. VI.) One of these--a simulated sentencing
study--issued by the Federal Judicial Center in 1974,
found glaring disparities in the way 50 Federal judges in
the Second Circuit Court imposed sentences in each of 20
representative cases drawn from actual presentence reports.
The disparity in sentences was so great that of the 20 cases,
lé¢ differed even on the basic appropriateness of a prison
sentence., In one case, the recommended sentences ranged
from a 3-year prison sentence to 20 years in prison and a
$65,000 fine. 1In addition, the recommended sentences
showed substantial disparity, even if the extremes of the
distribution were ignored, leading the study group to
conclude that, in sentences, "absence of consensus is the
norm."



Federal judges are responsible for determining the
sentences of convicted defendants. They decide whether
offenders will be placed on probation, fined, sentenced
to prison, or any combination of these. The judges also
decide the severity of a sentence and determine the time
defendants must serve before they can be considered for
parole by the U.S. Parole Commission. As of June 30, 1978,
there were 398 Federal district court judges.

The discretion of a judge to decide on a sentence is
subject to one important limitation, namely that the sentence
imposed cannot exceed the maximum sentence authorized for the
offense by the Federal criminal code. With rare exceptions,
the Federal criminal code does not require a judge to impose
a mandatory minimum period of incarceration or other santions.

The chart on page 3 shows the various segments of the
Federal criminal justice system and some of the decisions
made in each segment. At each of these decision points,
criminal justice officials have sufficient discretion to
provide individualized treatment of criminal defendants.
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--establish a reporting and review
mechanism to collect sentencing
data and to periodically study
the adequacy of sentencing
decisions; and

~~-request from the Congress any
legislative, statutory, or rule
changes needed to improve the
sentencing process and to pro-
vide assurance that sentencing
of criminals is consistent and
fair among and within districts.

RECOMMENDATIONS TO THE ATTORNEY GENERAL

To the extent possible, the Attorney General
should use the results of the ongoing assess-
ments of prosecutive disparities as a basis for

--establishing uniform guidelines
and procedures for all U.S.
attorneys to use in deciding
what violations of the criminal
statutes to prosecute,

--providing U.S. attorneys with
policies and procedures to
govern their use of plea bar-
gaining so that consistency
in plea bargaining practices
can be achieved throughout
all districts, and

—-establishing a reporting and
review mechanism to collect
data on prosecutive decisions
and to periodically study the
adequacy of these decisions.
{See ch. 5.)

The Administrative Office of the U.S. Courts
generally agreed with the report's findings,
conclusions, and recommendations. The U.S.
Parole Commission, except for minor changes,
did not take issue with any of the report's
contents. The Department of Justice,

while sharing the goals sought by the
recommendations, voiced concerns over the
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criteria for those officials to use when
exercising discretion., All areas of the
criminal justice system lack such guidance.
e T

--Prosectitors do not have uniform

policies and guidelines to

decide what violations of

criminal statutes to prosecute.

(See p. 15.)

—--Prosecutors do not have system-
atic procedures and controls
to insure that plea bargaining
is practiced in a consistent
manner. (See p. 15.)

--Judges have substantial latitude
in deciding whether to incarcerate
offenders. (See p. 13.)

--Judges have limited systemwide
criteria or standards to deter-
mine the proper severity of a
sentence within the wide sen-
tencing ranges. (See p. 13.)

--Judges have limited systemwide

criteria to insure consistent

use of parole eligibility

statutes that affect the ear-

liest time an offender can be N

considered for parole. (See p. 10.)
Numerous proposals have been made for
solving the disparity problem, including
legislation proposed in the 95th Congress
(§. 1437 and H.R. 6869), These proposals,
however, have been directed only at re-
ducing disparity in sentencing decisions
and parcle. 1In general, these legislative
initiatives have not addressed the problem
in other parts of the Federal criminal
justice process, such as in the exercise of
prosecutive discretion. 1If disparities are
to be effectively reduced, a comprehensive
approach needs to be adopted to guide dis-
cretion throughout the process, from arrest
through parole. Data should be collected
and analyzed to identify undesirable
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