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Organization Concerned: Uffice of Management and Budget:
Department of Ccmmerce; Environmental Protection Ageéacy;
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Housina and Urban Development; Department ¢f Transpcrtation;
Federal Aviation Administration; Econcmic Levelopasnt
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Congressional Relevance: Rouse Committee or 3mall Business: SRA
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Danver's Departmeut of Publ:c Works awarded
approximately $55.5 million in constructioun contacts during the
period July 1, 1975, to December 31, 1977, under Federal grants
from the following agencies: the Derartment of Health,
Education, and Welfare; the Department c¢f Housing and Urban
Development (HUD) ; the Environmental Protection Agency (EPA);
the Federal Aviation Administration; and the Economic
Development Administration. A» number c¢f Federal affirmative
action laws, rules, and regulations require Pederal agencies aud
grant recipients to assist certain business concerns tc compete
for contracts financed by Federal funds. Findings/Comzlusions:
Minority and other groups of contractcrs tarqeted for special
assistance may not have been provided with the full range of
opportunities required o: implied by Federcl. aifirmative action
mandates. This appeared “o hawe been caused by the lowv priority
placed on compliance with requirements by the Federal agencies
and the lack of strong coamitmeat to affirmative action goals by
Denver and its Department of Public Works. The lack cf
specificity in affirsative action requiremnnts, a possitle lack
of Federal enforceament authority, and isplczsntation
deficiencies could also have contributed to the prckles cf
promoting affiramative action ocbjectives. Pclicy questions which
Tequire resolution are: fhat price concessions are nscessary tc



obtain representation from the contractors to be assisted? How
auch risk is to be accepted in relaxing requirements on
contractor prequalification? How are gcals and timetables to be
foramulated? and What is the proper balance Ydetueen Federal and
local laws? Recommendations: The Secretary of HUD shouléd review
and correct weaknesses in regnlations inplerenting the Housing
and Urban Development act of 196R. The Office of Management and
Budget should determine if appropriate authority exists to
enforce affirmative action other than what is found in
legislation, and take actions to better organiz2e, coordinate,
and direct the activities of Federal agencies in affirmative
action matters. (HTW)
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REPORT BY THE US
General Accounting Office

Evaluation Of Efforts By The 7-25-78
City Of Denver And Five

Federal Agencies To Comply

With Certain Federal
Affirmative Action Requirements

0 QJ

In response to a request for an evaluation
from Congresswoman Patricia Schroeder,
GAO found that

-some of the affirmative action reqire-
ments were vague,

-there was a lack of definitive imple-
menting regulations, and

--enforcement authoritv was unrertain.

In- addidon, some city contracting practic es
tendec to limit small contractors from con-
peting for city contracts supported by Federal
funds.

The Department of Housing and Urbar Devel-
opment and the Office of Management and )
Budge« should act to remedy the protlerns
identitied and improve compliance with af-
firmative action rcauirements,

CED-78-172
SEPTEMEBER 21,1978




UNITED STATES GENERAL ACCOUNTING OFF\CE
WASHINGTON, D.C. 20548

COMMUNITY AND ECONOMIC
DEVELOPMENT DIVISION

B-14963%

The . ncrable Patricia Schroeder

T House Of Representatives =
Dear Ms. Schroeder:

As requested in your September 13, 1977, letter, as
supplemented by two subsequent letters (November 11 and
December 15, 1977) and discussions with you and your staff, we
have reviewed cowpliance by the city of Denver's Depa.tment of
pul.lic Works with Federal affirmative action requirements for
minority amd certain other categorical cgroups of construction
contractors. We z1so reviewed the cfforts of five Federal
a. .ncies to administer Federal affirmative action requirements
under the terms of grants from which Denver awarded contreacts
during the periods of July 1, 1975, through December 31, 1977.
The © .deral agencies included in our review were the Depaltment
nf Health, Education, and Welfare; the Dewartment of Housing and
Urtan Development; the Environmental Protection Agency; the
rederal Aviation Administration: and the Economic Development
Administration. ‘

In summary, we found that minncity and other categorical
groups of cortractors targeted for special assistance may not
have been provided with the full range of opportunities required
or implied by Federal affirmative action mandates. The bhasic
cause for this appeared ts be the low vriority placed on
obtaining complisnce with affirmative action requirements by the
responsible Federal agencies and a corresponding lack of a stiong
commitment to affirmative action objectives by Denver ang its
Department of Public Works. The conditions noted aiso could be

0 attributed to the lack of specificity in affirmative action
requirements, a possible lack of Federal arrhority to enforce
them, and the lack of definitive irmplementing regulations,
procedures, goals, timetzblcs, fundinug, and staffing.
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Many difficult policy decisions are required and ques-
tions must be resolved to implement the Government's broad
policies regarding affirmative action. These include: (1)
how much is t» be conceded in pPrice to obtain representation
from the contiactors to be assisted, (2) how much risik is
to be accepted in relaxing the regquirements on contractor
prequalification, (3) how are goals and timetables to Le .
formulated, and (4) what it the Proper balance between Fed- .
eral and local laws? :

Notwithstanding the varicus problems noted, there were
certain indicators of recent progress in extending contract-
ing opportunities to the target groups of contractors. Sub-
Sequent to a grievance filed by a minority association of
contractors against the city of Denver alleging violation
of certain Federal requirements on the basisg of the Housing
and Urban Development Act of 1968, Denver i3 considering
several changes. Most notable, the Departmenrt of Public
Works has agreed to eliminate Prequalirication requirement ;
on all construction contracts of less than $500,000 and
indicated that it was trying to develop goals and time-
tablec for affirmative action for contractors whou quali-
fied for preferential consideration under section 3 of
the Housing and Urban Development Act of 1968.

Also, in April 1978 the local regional  ffice of the
Environmental Protection Agency had estahlished a 15-pt recent
minority participation goal for construction contract
awards and was rewriting guidelines to implement the re-
quirement for utilization of minority contractors. 1In
additicn, a recent Department of Transyjortation regula-
tion (March 1978) has been issued requiring each grantee
to prepare an affirmative action program, which must include
goals with supporting justification, to promote minority
business enterprise. While certain of these efforts have
been difficult and tenuous, with lengtny delays, some pro-
gress, nevertheless, is being made.

Ve are recommending that the Secretary of Housing and
Urban Development review and correct weaknesses in regula-
tions implementing the Housing and Urban Development Act
of 1968 and that the Office of Management and Buuget deter-
mine if appropriate authority exists to enforce affirmative
action other than what is found in legislation, and take
certain actions to better organize, coordinate, and direct
the activities of all Federal agencies in affirmativ. ac-
tion matters.
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The details of our findings, conc]u°1ons, recommenda-
tions, and agency comments are set forth in appendix I.
We discussed a draft of this report with each of five Federal
agencies visited, the Office of Management and Budget, and
the city of Denver. Their comments have heen considered.

As arranged with your office, unless you publicly an-
nounce its contents earlier, we plan no further distribu-~
tion of this report until 7 days from the date of the re-
port. At that time, we will send copies to the Director,
Office of Management and Budget; the heads of departments
and agencies directly involved; the city of Denver, Colo-
rad~: znd other interestsd parties.

Sincerely yours,

oy i

Henry Eschwege
Director
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EVALUATION OF EFFCRTS BY THE CITY OF DENVEP AND

FIVE FEDERAL AGENCIES TO COMPLY WITH CERTAIN

FEDLRAL AFFIRMATIVE ACTION REQUIREMENTS

BACKGROUND ‘

The followiny Federal affirmative action laws, rules, and:
cegulations require Federal agencies and Federal grant reci-
pients to assist certain business concerns in their efforts
to compete for contracts financed, in whole or in part, by
Federal funds.

1. Section 3(2) of the Housing and Urban Development Act
cf 1968 (12 U.S5.C. 1701U) requires the Secretary of Housing
and Urban Development (HUD) to assure that, to the greatest
extent feasible, contracts for work to be performed in con-
nection with certain Federal funds, including Community De-
velopment Block Grant funds, be awarded to business concerns
which ar2 located in or owned in substantial part by persons
residing in the area of such projects. HUD interpreted the
targeted businesses as those considered as small and owned
by persons living in the project area who are considered to
be socieslly or econorically disadvantaged as well as busi-
nesses considered small and located in the project area. Its
reguiations became effective in Nuvember 1973 to implement
the provisions of the act.

2, Section 103 o the Public Works Employment Act of
1977 (42 U.S5.C. 6705) requires that, except to the extent
the Secretary cf Commerce determines otherwise, no grant
shall be made under the act for any local public works proj-
ect unless the applicant gives satisfactory assurance that
at least 10 pcrcent of the amount of each grant will be ex-
pended for minority enterprises.

The &ct defines minority group members as Negro, Spanish-
speaking, Orientai, Indian, Fskimo, and Aleut citizens of the
United States. The Economic Development Administration (EDA),
an agency of the Department of Commerce, is responsible for
implementing this provision of the law. EDA regulations
became effective in May 1977 to implement the provisions of
the act.

3. Office of Management and Budget (OMB) Circular
A-102, which in essence has been in existence since October 1,
1971, establishes consistent and uniform standards for the
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adrministration of Federal grants made to State and local
governments, Attachment 0 of the Circular states the grantee
shall make positive efforts to use srall and minority-owned
business scurces of supplies and services, We di. not find
implementing regulations by the agencies we visited to further
expand the language of this regquirement.

4. Section 3 of Executive Order 11625, dated Uctober 13,
1971, reguires each Federal department or agency to continue
all efforts to foster and prumvie minority business entar-
prises. Minority husines: enterprise is defined as a busi-
ness cwned or controlled by socially or economically dis~
advai.t.aged rersons arising from such conditions as sultural,
racial, z2nd chroric economic circumstances or background.
Such persons include, but are not limited to, Negroes,
Puerto Ricans, Spanish-speaking Americans, American Indians,
Eskimos, and Aleuts. Federal requlations issue pursuant
to this order had been interpreted by most of *he agencies
we visited as applyirg to Federal procurement ather than
grant programs.

Use of minority construction contractors oy
Denver 's Department of Public Woiks

Denver's Department of Public Works awarded approxi-
mately $55.5 million in construction contracts during the
reriod July 1, 1975, to December 3%, 1977, which were fi-
nanced in whule or in part by Federal grants from the five
Federal agencies included in our review. About $2.5 mil-
lien, less than 5 percent of the total amount, was awarded to
minority contractors.

Since Denver had not established specific znals for
minority contractor participation in federa’iy assisted veo-
struction contracts, no measure was available to determine
whether the current S5-percent level of participation was
reasonable. However, Denver identified about 11 percent
of the construction contracting firms in the Denver metro-
politan area as being owned by minorities.

Federal affirmative action requirements included in
implementing regulations of the HUD Act of 1968 and Execu-
tive Order 11625 are directed toward socially or economi-
cally disadvantaged business concerns while the 1977 Public
Works Employment Act and OMB Circular A-102 Attachment 0O, in
part, are directed toward minority businesses. No informa-
tion was readily available to determine the extent to which
socially or economically disadvantaged contractors other than
minorities were used by the Department of Public Works. It
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should be emphasized “hat we did not review Denver's total
effort to use minority contractors. The statistics represent
only minority contractors awarded contracts by Denver's De-
partment of Public Works.

Scope of review

We reviewed city records and irterviewed city officials
to determine what Denver had done to cariy out affirmative
action requirements. We also interviewed lccal construction
contractors and construction contrac¢tor association represen-
tatives to obtain their views about the city and Federal
agency efforts.

We reviewed :ecords and interviewed officials of the De-
partment of Health, Education, and Welfare (HEW), RUD, the
Environmental Protection Agency (EPA), the Federal Aviation
Adnministration (FAA), EDA, the Small Rusiness Administratior,
and the Office of Minority Business F. =»rprises. We also re-

viewed repurts prcpared by severa’ - cal agencies and other
sources on ¢he general subject - mative action activi-
ties.

CITY OF DENVER EFFORTS TO COMPLY WITH
AFFIRMATIVE ACTION REQUiREHENTS

Althougn outr review was directed primarily to Denver's
Department ot Public Works, we believe the Department's au-
thority to respond to affirmative action requirements was
lipnited by the city's lack of developed policies in this area.
The city had no central office with responsibility for af-
firmative action matters, no overall formal written affirma-
tive action policies or procedures to assist minority and
other disadvantaged ousinesses, and ro specific results-
oriented goals and timetebles to direct and measure its af-
firmative action efforts. The cnly affirmative action commit-
ments specifically set furth as city policy wer= directed
toward the hiring and promotion of individuals.

With regird to the Bousing and Urban Development Act of
1966, Denver's Department of Public Works was nct complying
fully with various requirements in HUD's regulations or other
instructions which implement section 3 of that act. Specifi-
cally, the Department

--had not established g indicating the numbers and
dollar amounts of coi ction contracts to be awarded
to "Sectinn 3" business concerns,
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~-had not provided preferential consideration to small
business conceri.s which were owned by socially or eco-
nomiczlly disadvantaged persons who might qualify for
the special consideration falthough special considera-
tion is provided to small businesses located in Den-
ver), and -

--did not require contractors, cn a consistent basis, to
furnish evidence of their efforts to notify eligible
section 3 subcontractcrs of available opportunities.

These inactions may have resu.ted in the Department's
not using section 3 business concerns to the greatsst extent
feasible as required by the act.

Notwithstanding the various problems noted, there were
certain indicators of recent Progress in extending contr-ct-
ing opportunities to the target groups of contractors. 3ub-
seguent to a grievance filed bty a minority association of
contractors against the city of Denver alleging violation of
certain HUD requirements, Denver is considering several
changes. Denver has indicated that it was attempting to de-
velop goals and timetables for affirmative action for con-
tractors that qualified for preferential consideration under
section 3 of the Housing ané Ucrban Developnent Act of 1968.

CONTRACTING PRACTICES OF DENVER'S
DEPARTMENT OF LUBLIC WORKS

Certain contracting practices of the city's ODepartment
of Public Works appeared to have a significant negative ef-
fect on minority and other categorical groups of contrac-
tors covered by affirmative action requirements. In parti-
cular, we noted problemrms involving contractor pregualifics~-
tion, advertising for bid proposals, and bidding response
time. : .

Contractor prequalificacion

Prequalification is the practice of judging whether,

“r to what degree, a contractor is financially capable and
sufficiently experienced to satisfaccocvily perform on con-
tracts. This practice is in addicvion to normal vonding re-
quirements, which are supposed to assure satisfactory per~
formance. Until recently, all contractors that desire to
bid on Department of Public Works contracts must have pre-
qualified before having their bids considered.
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We found that although all contractors must pregualify,
the costs for certified financial statemer.ts, the practice of
not considering working capital and equipment available to
the cuntractor through bank credit, and delays in processing
some prequdlification applications appeared to have a grea.er
adverse eff ct on small and minority contractors than on
large, well-established firms.

The Department's prequalification practices weve recently
reviewed by a certified public accounting firm at Denver's re-
quest ard the PAA based on a complaint. Information in the
pablic accounting firm sctudy showed that 25 out of 32 ci:ies
which they contacted had no prequalification system, and the
differwnce in their contractor default rate as compared to
the sevei. cities with such a screening system was minimal.

The FAA report concluded that most minoricy contractors could
not meet the stringent pregqualification raquirements and were
kept out of the bidding process.

We question the value of the Department ¢f Public Work's
precualifiricion system. We found that it has been applied
in an incoansiztenc and subjective manner baecause the Depart-
ment of Public Works has failed to estabiish formal written
criteria. FPor example, in our review of 74 spplication
files and interviews with several minority contractors, we
fonnd that

-=-gight contractors were prequalified tn bid on ccn-
tracts at a monetary level inconsistent with informai
crxiteria provided, .

-=five ~on!~actors were preg-alified on the basis of
parent ccmpany financial statements c¢nly and without
documented assurance of parent company support,

-~four nontrectcrs were prequalif_ed to bLid on contracts
of a greater am~unt than w's suppcried ov the informa-
tion submitted because Department of Public Works per-~
sonnel changed the data on the certified financial
ftatements, and

-~-two minority contractors wishing to bid o1 cerzain
projects vare prevented from doing 80 because notifi-
cation of the approval of their prequalification ag-
plications occurred too late Lo allow time to prepare
bids.

Subsequent to the public accounting firm's ~tudy and the
resultant recommendations, the Department of Public works
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recantly eliminated the prequalification requiremen* fcr con-
tracts of $500,000 or less. Denver alsov commented that other
changes are currently being made to the pre-ualification sys-
tem. -

Advertising for bid proposals

Departnent procedures for advertising invitations to bid ™
cn construction contracts sppeared to have a detrimental ef-
fect on small and minority contracto.:;, primarilv because of
the high cost and lack of availability of the publication
currently used. Most invitations to bid are published in a
privately owned journal pui:lished daily, which costs about
$460 for a year's subscription. Although the journal is made
ava.lable by a local minority association of contractors, we
were told by contractors that it is difficult to use these
scurces 0a a daily basis.

A few invitaticns to bid are publishked by the Dep-.tment
in a local ge.ueral circulation newspaper. Denver believed the
cost of the journal is a normal cost of doing business and
the journal is an accepted central point for contractors to
find bid proposals.

It appeared to us that the Department cculd easily ex-
pand its rethod of advertising bid solicitaticns by placing
them in locai general circulation newspapers to assure that
a greater range of contractors were made aware of opportuni-
ties to bid on city contracts. .

Bid response time

Current.y the Department has no policy or procedures to
assure that contractors nave adequate %ime to prepare bids in
re:sponse to bid solicitations. Somne small contractors ad-
vised us that they require as mach as 3 to 4 weeks to prepare
thei~ bids, and one bonding company official said it can take
as much as 4 weeks to process a new appliication for bonding.
In our review of 139 selected contracts which were funded, at
least in part, by Federal funds, the number of day: from the
time the bid solicitation was first advertised to the adver-~
tised bid opening d-"e ranged from 3 to 33 days. About one-
half of the contracts allowed 3 weeks or less. It appeared
tc us that the Department could assure that a greater number
of cantractors could compete if more time were allowed for
the preparation of bids, taking int . consideration the special
needs of the smaller contractors.
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FEDERAL AGENCY EFFORTS TO COMPLY WITH
AFFIRMATIVE ACTION REQUIREMENTS

Wwe found that minority and other categorical groups. of
contractors targeted for special assistance may not have been
provided with the full range of opportunities required by
Federal affirmative action mandates. The basic cause for this
appeared to be the low priority placed on obtaining compliance™
with affirmative action regquirements by the responsible Fed-
eral agencies and a corresponding lack of a strong commitment
to affirmative action objectives by Denver and its Department
of Public Works. Also, the conditions noted seemed attribut-
able, in substantial part, to the lack of specificity in af-
firmative action requirements and the lack of definitive imple~
menting regulations, procedures, goals, timetables, funding,
and staffing.

Housing and Urban Development Act of 1968

Although the Housing and Urban Pevelopment Act of 1968
was enacted on August 1, 1968, it was not until November 23,
1973, that HUD finally implemented regulations regarding
the affirmative action requirements of the act. These regu-
lations were developed and issued during a court action
tc compel the Secretary to promulgate and enforce appropriate
regulations implementing section 3 of the act.

Cne major requirement in the regulaticns reguacding af-~
firmacive action was that the grantee develop and impl2ment
an arfirmative action plan. This requirement stipulated
that the grantee should include in such a plan numbers and
dollar amounts of contract- proposed to be awarded to busi-
ness concerns that qualified for special consideration. Al-
though Denver was awarded Community Development block grants
beginning in May 1975, it did not complete the required af-
firmative action plan until June 1977. Even then, HUD ac-
cepted the plan which contained no required number or dollar
amounts of contracts proposed to be awarded to business
concerns that qualified for special consideration. As a re-
sult, HUD had no method to effectively measure Denver's
efforts to comply with the requirement. Denver is currently
attempting to establish goals in compliance with the regula-
tions.

Also, BUD's fornal regional operating plan does not pro-
vide adequate time for moritoring compliance with the regula-
tions. The only formal monitoring effort by the region's
Fair Housing and Equal Opportunity Office was performed in
April 1976. Regional monitoring visits have been made by

10
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personnel responsible for the overall community ~ velopment

program, but little emphasis was placed on affirmative action

efforts of Denver. Regional compliance reviews, a more de-
tailed review cf the city's efforts to carry out Federal re-
quirements under section 3, have never been performed.

HUD officals in Denver advised us that no specif: fund-
ing or staffing was allocated to HUD's field offices to ad-
minister affirmative action act.’.vities. Officials at HUD
headquarters stated that resources for all civil rights ac-
tivities are limited, but reasonably allocated.

Certain provisions in the HUD regulations issued pur-
suznt to the HUD Act of 1968 appeared to need further review
and possible revision as follows:

1.

HUD regulations allow project areas to be defined
several ways for purposes of qualifying local con-
tractors for special consideration, one neing the
smallest political jurisdiction in whict a grant
project is located. Denv.r selected this alterna-
tive which resulted in open competition for certain

contractors within the boundaries of the entire city

of Denver, Colorado, approximately 100 square miles.
Following complaints by a local minority contractor
association, Denver is currently considering reduc~—

ing the size of the project area for future projects

on a test basis, and HUD has agreed with the size
reduction. The reduced size of the proj. :t area
should provide greater opportunities for qualified
groups of tusiness concerns.

According to BUD definitions, if the owner of the
business lives ir. the project area and the business
is located outside the project area, the business
will be given special consideration if determined
to be "small” under the guidelines of the Small
Business Administration and the owner is considered
socially or economically disadvantaged. However,
businesses located in the prcject area need only
meet the Small Business Administration's quidelines
to qualify under the regulations. The existence of
two definitions has resulted in some confusion and
misunderstanding as to the application of section 3,
&nd we believe HUD should revise the regulatiuns to
reflect a single definition for eligible business
concerns. '

11
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3.

4.

HUD officials caid the department had not estab-
lished a register of eligible business concerns that
qualify for special corsideration under the U'D act
of 1968 because of (1) problems in accurately iden=
tifying businesses owned by socially or economically
disadvantaged persons caused by rapid changes in "
their status as operating businesses, (2) the lack
of staff to develop, maintain, and disseminate the
registry information, and (3) the inadequate gquid-
ance from HUD headguarters.

We believe the preparation of such a register, which,
under the present regulations, must include all small
businesses located in each designated project area
and all small businesses swned by socially or eco-
nomically disadvantaged persons living in each
designated project area, would be a difficult and
time~consuming process. We believe that if the in-
tended group of business concerns were more clearly
defined, a registry would be much easier to estab-
lisn, maintain, and use and the appropriate busiress
concerns would be more likely to receive the intended
asgsistance. = 7

HUD regulations, as stated previously, define one
group of qualified business concerns as those owned
by parsone considered to be socially or economically
disadvantaged. Denver has not focused its attention
on this group of business concerns nor has HUD re-
quired Denver to 3o so. On the basis of discussions
with both HUD and Denver officials, the identifica-
tion of this group of business concerns would be
very difficult. Also, the Congress has not precisely
defired businesses targeted for assistance under the
act. The intent may have been to assist any busiuess
or person in the project area, or to assist primarily
minority business concerns of persons in the project
area. We believe that the use of the term "socially
or economically disadvantaged,” even though defined
by the Small Business Administration, has contributed
to both BUD's and Denver's difficulty in identifying
a definitive group of contractors for special consid-
eration.

In a HUD section 3 task force report dated September 1976,
several problems were identified, inclvding some of those dis-
cussed above. The Secretary of HUD directed that existing
section 3 regulations be amended consistent with some of
the task force recommendations. Although revised regulations

12
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were drafted and cleared under the directive, final approval
by the Secretciy was not obtained. Currently, nearly 2 years
later, the regqulations remain unchanged. Officials of BUD
headquarters told us *hey are considering making another at-
tempt to rewrite the section 3 regulations. )

Public Works Employment Act < 1977

Section 103 of the ‘ublic Wcrks Employment Act of 1977
requires that, except to the extent the Secretary of Commerce
determines otherwise, a: least 10 perce.t of grant funds under
the act must be spent for contracts to minority busine.s en-
terprises. EDA is responsible for assuring that the 10~
percent provision is carried out.

We note, however, that the case of the University c*
California Regeats versus Bakke, determined on June 28,
1978, while approving the principle of affirmative action,
stated that rigid quotas based solely on race were forbidden
ip judging students for admission to universities. The extent
to which th> Bakke decision can determine the constitutional-
ity of the requirement that 10-percent of Federal grants dis-
bursed under the Public Works Employment Act of 1977 be
set aside for minority business is unclear.

EDA requires Denver to indicate the number and dollar
amounts of contracts awarded or planned to be awarded to
minority firms. EDA requires some evidence that firms are
bona fide minority firms and also verifies the names by com-
paring them with available listings of minority businesses,
As of December 31, 1977, on the basis of EDA records, it ap-
pears Denver will far exceed the l0-percent regquirement.
(See app. II.)

However, several problems are inherent in the program,
such as deciding which businesses gualify as minority busi=-
nesses or when a minority business is considered the provider
of supplies or only a broker. We currently are conducting
a nationwides assessment of EDA's implementation of the 10-
percent provision.

OMB Circular A-102

OMB Circular A-102 is designed to establish consistent
and uniform standards for ti:e administration of Pederal grants
made to State and local governments. One section of the Cir-
cular states that grantees shall make positive efforts to use
small- and minority-owned business sources of supplies and
services. The five agencies we reviewed generally did not have

13
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adegquate procedures or maae concerted efforts to assure
Denver's compliance with the provision. We found no agency
regulations or guidelines to assist them in assuring Denver's
compliance, or to assist Denver in complying with the re-
quirement. Some agency officials told us that they encourage
Denver to use minority businesses, but lacked enforcement
authority, legislative sanctions, and staff to better assure
compliance with the Circular provision. Other agency of-
ficials said they believe tue intent of the provision was
merely to encourage grantees to use minority businesses

and that the burden of compliance was on the grantee.
Currently, OMB is attempting to clarify this provision of

the Circular by providing some examples of positive efforts.
The clarification, if implemented, zhould provide some help
to the agencies.

Office of Managemert &nd Budget (OMB) officials told us
they cannot require Federal agencies to set specific “ffirma-
tive action goals because they lack legislative autiority
to do so. They believed it presumptuous to require such
affirmative action goals in programs where the Congress has
nuvc specified such a requirement.

If the Circular provision is intended merely to encourage
grantees to make positive efforts to use small and minority
businesses, little can be expected in additicn to the grant-
ees' planned efforts regardless of Federal requirements. We
F lieve that if the Federal! Government intends to promote
atfirmative action consistently through Federal grants, the
Circular provision must be based on sound authority to enforce
it and must be clarified so that Federal agencies and grantees
fully understand what is expected of them.

Executive Order 11625

None of the five Federal agencies we reviewed was ade-
quately implementing Executive Order 11625 relative to grant
programs. Executive Order 11625 requires, in part, that <uch
Federal agency foster and promote minority businesses. This
requirement is similur to the provision in OMB Circular A-102
which stz_:es that recipients 0of Federal grants shall make
positive efforts to use small and minority business sources
of supplies and services. Although the Executive order makes
the Department of Commerce responsible for developing and
coordinating a national program to promote minority busi-
nesses, it also places som~ risponsibility on each agency.
Generally, the agencies we v.sited were directing their ef-
forts toward Pederal procurement rather than the grant pro-
grams because they believed the regulations implementing the
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Executive order applied orimarily to Federal procurement.
An official of the Office of Minority Business Enterprise,
an agency of the Department of Commerce, responsible for a
National Minority Busincss Enterprise progran, said the
Office believed the order applies to grants, and regional
agenrcy officials agreed. However, OMB officials believed
the order does not apply to grants. .

The President recently directed all agencies to develop-
goals and timetables for increased minority participation and
to include them in their contracts and grants programs. Sub-
sequently, OMB proposed that construction contracts estimated
to exceed $500,000 contain a percentage goal for subcontracts
with minority; firms. The percentages established were to be
sufficiently high to contribute to the program of increasing
the share of subcontracting awards to minority businesses.

Officials 'of the local regional offices of HUD, EPA,
FAA, and EDA told us that geilerally they have not adequately
implemented the requirement relative to the grant programs
because they have not received guidance or implementing in-
structions from either their own headquarters or from the
Department of Commerce. The local regional offices of the
Federal agencies said they had generally used a technique
of persuazion and encouragement to motivate Denver to use
minority businesces, but the results have not been adequate.
A recent EPA study concluded that the present minority busi-
ress enterprise program through Federal grants is being
inadequately enforced by most EPA regions, including Denver.

We were told by various Federal regional officials that,
in addition to the lack of guidance to implement the Execu-
tive order, several other problems exist, including

—--a lack of enforcement authority to require the grant-
ees to use minogity businesses;

--a lack of practical sanctions which can be applied if
a grantee does not adequately promote minority business
participation in grant-assisted contracts; and

--a lack of staff to implement, monitor, and enforce
grantee efforts.

However, some efforts are being made to implement the
Executive order rela‘ive to grants. 1In April 1978 the local
EPA region established a minority participation goal of 15
percent for construction contract awards and was rewriting
guidelines to implement the requirement for utilization of
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minority contractors. In addition, a March 1978 Department
of Transportation regulation was issued requiring each
grantee to prepare an affirmative action program to prcmote
minovity business enterprise which must include gcals with
supporting justification.

Since Federal agencies have considerable control cver
funds through the graat program, we bhelieve a clear determi-
nation must be made as to whether or not Executive Order
11625 applies to the grant program and the responsibility of
each Federal agency to implement it.

CONCLUSIONS

Although the scope of our review was relatively narrow,
in that it focused only on Denver and five Federal agencies
which awarded grants to that city, we believe lessons can be
learned from Denver's problems which have nationwide signifi-
cance. In particular, it seems clear that frustrations,
disillusionment, and serious problems of Government credi-
bility are created when legislatiorn and directives from top
levels of Government are not followed up with specific ad-
ministrative requlations, instructions, and procedures,
together with the necessary funding and staffing to imple-
ment such requirements at the field level. A notable example
of this was the affirmative action requirements in the Hous~
ing and Urban Development Act of 1968B. It took 5 years and
a court action before HUD finally issued implementing requla-
tions. Three years later, a HUD task force reported weak-
nesses in the regulations, but no action was taken. Cur-
rently, a total of 10 years from the date of the act, key
provisions of the implementing regulations had still not
beer: carried out.

The essence of the problem of promoting affirmative ac-
tion objectives in Denver appeared to be the clash betwecen
longstanding traditional and proven methods of contracting
through local laws and the more socially oriented policy of
promoting the growth and de\elopment of minority and other
categorical groups of contractors. It is argued that tradi-
tional practices of using contractors with the greatest re-
sources and proven experience will bring the greatest as-
surance that a maximum return will be obtained for money
expended. However, it can also be argued that providing op-
portunities tou less equipped and experienced contractors will
result in a variety of social benefits not easily calculable.

Many difficult policy decisions are required and gues-
tions must be resolved to implement the Government's broad
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policies regarding affirmative action. These include: (1)
how much is to be conceded in price to obtain Lepresentation
from the contractors to be assisted, (2) how much risk <8 to
be accepted in relaxing the requirements an contracto. pre-
qualification, (3) how are goals and timetables to be formu-
iated, and {4) what is the pProper balance between Federzl and
iocal laws?

We believe the level of effort desired and beneficiaries
to be <erved by Federal policies for assisting minority and
other categorical groups of contractors should be more clearly
stated in both the applicable iaws and Federal directives,
Terms such as "positive efforts,” "foster and promote," and
"socially or econnomically disadvantaged" are susceptible to
widely varying interpretations, and consequently, widely.
varying efforts to implemen” them. For example, when re-
quirements are Feasonably clear, as in the 1977 Public Works
Employment Act, which requires that at least 10 percent of
the grant funds be expended for minority businesses, imple-
mentation by Denver appeared effective. Conversely, under
OMB Circylar A-102, which requires grantees to make positive
efforts to use minority sources of supplies and services, we
found very little documeated efforts of compliance by either
Denver or the Federal agencies. There is also a sericus
guestion as to whether the Federal Government has the author-
ity to enforce the provision.

Conditions found in Denver suggest a need for the
several Federal agencies with similar mandates to enter into
cooperative agreements for greater efficiency, economy, and
effectiveness in administering special contracting poulicies
relative to minority and other categorical groups of contrac-
tors. There is a similar need for greater consistency in
approach and in regulations. Better and closer relation-
ships are needed between Federal and local agencies to lessern
the likelihood of burdensome and duplicative monitoring of
grantees. The President recently established a Reorganization

the task force recognized the Problems identified in our
report and is considering recommendations to address some
of them. However, no recommendation had been published at
the conclusion of our review. :

RECOMMENDATIONS

Certain fundamental actiouns are needed to achieve a rea-
sonable measure of credibility, efficiency, and effectiveness
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in Federal efforts tc assure that Federal affirmative action
requirements relative to business ~oncerns are wanted and are
being met.

We recommend that the Secretary of Housing and Urban
Development, relative to section 3 of the HUD Act of 1968,

--review the weaknesses in the existing Federal regu-
lations identified in this report and the 1976 HUD

task force report (see p. 12) and take action to
correct them and

~-provide the necessary direction and, if possible,

resources to Region VIII to adequately assure Denver's
compliance.

We recommend that the Director of the Office of Man-
agement and Budget:

~-Review the affirmative action provisions of OM3 Cir-

cular A-102 and Executive Order 11625 and determine if
adequate authority exists to er rce them through Fed-
eral grants. If such authority is found, we recommend
that the provisions be more specifically stated so that
agencies and grantees know what is expected. If there
is inadequate authority to enforce the provisions, pro-
posed legisiation should be prepared and forwarded to
the Congress for its consideration. .

--Provide adequate funding and staff to agencies for
proper implementation of affirmative action provisions
. after they have been clearly identirfied.

--Take a leadership role in developing a coordinated gov-
ernmentwide program for obtaining compliance with af-
firmative action requirements and assigning lead agen-
cies to monitor affirmative action efforts of grantees.

--Work with the agencies to provide regulations or,
when necessary, proposed legislation to define the
vague and troublesome terms in existing legislation
and regulations which attempt to identify certain
groups of business concerns for special assistance.

DENVER AND AGENCY COMMENTS

Denver's major concern with our report was that we did
rot consider total city efforts to assist minority contrac-
tors. It believes that activities contracted through its
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Department of Public wWorks are, by the complexity of their
nature and size of the projects, necessarily subject to a
formal bid procedure. It was the City's view that a less
restricted study would demonstrate that, wherever discretion
was available in the contracting process, city and Federal
affirmative action Objectives played a significant role.

Officials of HEW, HuD, EPA, FAA, and EDA generally
agreed with a draft of this report. OMB officials believed
our recommendations should b: Jirecred at specific agencies
rather than OMb. idcweves, we bel’ *hat OMB is the appro-
priate office to address the prek +f determining if pro-
per authority exists to enforce ar...mative action other than
what is included in specific legislative acts, such as the
Public Works Emoloyment Act of 1977 and the Housing and Urban
Development Act of 1968. Alsc, we believe OMB i3 the
app-epriate agency to address the [ -oblem as a whole and
to provide consistent and uniform Juidance to the Federal
agencies consistent with specific program requirements.
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MINORITY bTILIZATION OF FEDERALLY FUNCED

CONSTRUCTION CONTKACTS AWARDED By

- DENVER'S DEPARTMENY OF PUBLIC WORKS {note a)

Total Amounts Percent
contract awarded : awarded
Source of amounts to minority to rinority
Federal funds ' (note b) firrs fires
Economic Development Aaminis-~
tration: . ]
1977 Public works Employment Act = s 4,955,000 €/51,579,000 1.9
1976 Public works Employment Act 3,132,000 108,000 3.4
Environmental Protection Agency 13,526,000 140,000 1.0
Federal Aviation Administration 24,65%,000 164,000 .7
Department of Health, Education,
and welfare 100,000 - -
Department of Housing and Urban
Development 9,105,000 476 vo0 5.2
. .
Total $53,4117,000 $2,476,000 4.4
Net of EDA's 1977 Public Works :
Employment Act Funds $50,522,000 d/5 _ 888,000 ds1.8

a/Contracts awarded between July 1, 1975, and December 31, 1977.

glaﬁounts shown include both Federal and other funds if used.
¢/The §1,579,000 awarded to minority firms funded through the 1977 Public

© Works Employment Act r.opresents 64 percent Of the total funds awarded to
minority firms by the five Federal anepcies.

d/Subtracting funds awarded to minority firms funded through the 1577 Public
Works Employment Act would substantially reduce the amount minority firms

received--from $2,467,000 tc $868,000. Participation would drop from 4.4
percent cverall to 1.8 percent overall,

(38107)
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