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REPURTOFTHE 
COMPTROLLER GENERAL 
OFTHEUNITEDSTATES 

Congressional Clarification 
Needed On Eligibility For 
Waivers Of Non-Federal 
Contributions For Dredged 
Material Confined Disposal Areas 
The Army Corps of Engineers constructs 
facilities for containing contaminated dredg- 
ed material on the Great Lakes and other 
waterways. Unless told otherwise by the 
Environmental Protection Agency, local 
sponsors of navigation projects must contri- 
bute 25 percent of the facilities’ construc- 
tion costs. 

The Agency interprets its authority to waive 
constructron costs one way, granting wailers 
in many cases involving millions of dollars. 
while GAO believes thdt the legislation can 
be interpreted another wa;--that might not 
have allowed so many warvers. 

Under the circumstances, the waiver pro- 
visions should be clarified. 

CED-77-135 
OCTOBER 21,1977 
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COMPTROLLER GENERAL OF THE UNITED SATES 

wAsHINGToN. 2osa 

B-l 66506 

Tne Bonorable Rarold T. Johnson 
Chairman, Committee on Public Works 

and Transportat ion 
Bouse of Representatives 

The Honorable Jennings Randolph 
Chairman, Committee on Environment 

and Public Works 
United States Senate 

The Corps of Engineers dredges the Nation’s channels 
and harbors in mainta.!ning navigable waterways systems: 
this entails disposal of dredged material. At some disposals, 
the Corps is authorized to construct contained fxiiities 
for dredged mater ial. Under legislation author: -ing the 
construction of these facilities, the Federal GoverrLnent 
pays 75 percent of construction costs and local interests 
pay 25 percent, unless they receive a waiver based on the 
Pr,vironmental Protection Agency’s f iod ing that cer ta in con- 
ditions are being met, includizq a determination that aFpli- 
cable water standards are not being violated. 

The Environmental Protocticn Agency interprets the 
Legislation to mean that non-Federal interests are eligible 
for waivers if they are in ccspliance witn a pollution dia- 
charge permit, since the leg islat ion, read in conjunct ion 
with other relevant legislation, demonstrates that obtaining 
a discharge rermit is the legal equivalent in these circum- 
stances of not violating water quality standards. We be1 ieve 
that the legislation can also be interpreted to require the 
Agency to certify that applicable water quality standards 
(including water quality criteria) in fact are not being 
violated as a prerequisite Lo granting the waivers. Since 
the legislative histories of the waiver provisions do not 
clearly delineate which interpretation was LItended by the 
Congress and a large amount of Federal funds is involved, we 
believe that additional congressional guidance should be 
provided on wh ict interpretation was intended. 

We made our review pursuant to the Budget and Account- 
ing Act, 192i (31 U.S.C. 531, and the Accounting and Auditing 
Act of 1950 (31 U.S.C. 67). Our review was made at the 
headquarters offices of the Corps of Engineers and the 
Environmental Protection Agency in Washington, D.CI We 
reviewed the legislation authorizing the construct ion of 
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confined-disposal areas and the waiver provision of t.hat 
legislation, as well as reiated records and documents of 
both the CorTs and the Environmental Protection Agency. 

BACKGROUND --------- 

We have recently reviewed the environmental effects of 
the Corks of Engineers’ dredging activities and issued a 
report to the Congress: “Dredging America * s Waterways and 
Baroors --More Information Needed on Environmental and Economic 
issues” (CED-77-74, June 28, 1977). As part of this review, 
we examined the Corps’ confined-disposal dredged-mater ial 
progtam on the Great Lakes. The program provides for fa- 
cil sties to contain polluted dredged material and prevent 
that mater ial from reentering the lakes. 

The confined-disposal program was authorized by 
secticn 123 of the River and Uarbor Act of 1970 (33 U.S.C.’ 
1165a). Sect ion 123(a) of the act authorizes the Secretary 
of the Army (acting through the Chief of Engineers) to con- 
struct, operate, and maintain contained spoil-3isposal fa- 
cilities in the Great Lakes For tne disposal of dredged 
mater ial. Section 123(c) provides that, prior to construc- 
t ion of any such facility, the dppropr iate non-Federal in- 
terest is to agree, in writing, to provide the necessary 
lands, easements, and rights-of-way and to contribute to 
the United States 25 percent of the construction costs. 
The required non-Federal contribution may be waived under 
conditions set forth in section 123(d): 

“The requirement for appropriate non-Federal 
interest or interests to furnish an agreement 
to contribute 25 per centum of the con- 
struct ion costs as set forth in subsection (c) 
of this section shall be waived by the Sec- 
retary of the Arxy upon a finding by the 
Administrator of the Environmental Protection 
Agency that for the area to which such construc- 
tion applies, the State or States involved, 
interstate agency, municipality, and other 
appropriate political subdivision of the State 
and industrial concerns are participating in 
and in comEliar.ce with an apEroved plan for ----e- 
the general-seosraphTc~-~~~a-~-~~e-~~edging 
activity fcr construction, modification, ex- 
pans ion, or rehabilitation of waste treatment 
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facilities and the Administrator has found 
that spl icable water_qsl i tyandards are 
not be lnq_viz2atear” ----- -s-w ( UniGFscor~Yi~~Zd. ) 

Similar provisions providing for the waiver of local: 
coatributlons on other navigation projects are a$ follows: 

--Section 58(b) of the Water Resources Development 
Act of 1974 (Public Law 93-251, Mar. 7, 1974) for 
the Atchafalaya River and the Chene, Boeus, and 
Black bayous in Louisiana. 

--Section 124 of the Water Resources Development Act 
of 1976 (Public Law 941587, Oct. 22, 1976) appli- 
cable to the Corpus Christi ship channel in ?exas 
and sxtion 187 of the same act applicable to the 
Red Ziver Waterway in Louisiana, Texas, Arkansas, 
and 0 klahoma . 

As of June 30, i977, the Corps’ plans czlled for the 
construction of 48 confined-disposal facilities on the 
Great Lakes costing about $263 million. Local cor.tr ii-u- 
tion waivers had been granted for 31 of the 48 facilitrer. 
The total estimated project cost for the Great Lakes fa- 
cilities for which waivers head been granted is about 
$188 mill ion. In recommending the waivers, the Environmental 
Protection Agency has not, as a matter of policy, determined 
whether applicable water quality criteria (part of the water 
quality standards) are being met, 

As of September 1977 no waivers had been granted under 
either section 58 of the Water Resources Development Act 
of 1974 or sections 124 c: 187 of the Water Resources Deveiwp- 
ment Act of 1976. 

ENVIRONMENTAL PROTECTION AGENCY'S -----------p 
INTERPRETATION OF THE LAW-‘------ -- - -m-e 

The Environmental Protection Agency construes the law 
to allow waiver of the 2S-percent non-Federal contribution 
when the local entity is in compliance with an approved 
waste treatment implementation plan or a National Pcllutant 
Discharge Elimiration System permit, even though tie entity 
may not yet be in compliance with water quality criteria. 
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The Agency pointed out (see app. I) that applicable water 
quality standards consist of (1) water quality criteria (num- 
er ical criteria for limiting water pollutants) and (2) a 
plan for implementing, maintaining, and enforcing the water 
oual it-y cr iter ia. After explaining that the approved plan * 
referred to in section 123(d) of the River and Elarbor Act of 
1970 I’* * l must refer to the implementation plan required 
by saction 10(c)(l) of the Federal Water Pollution Control 
Act (33 U.S.C. 1160(c)(l)),” the Agency stated: 

“it numerical water quality criteria are being 
violated, such violations may be due to non-point 
source contributors or dischargers from other point 
sources. Thus, the major indicium of compliance 
with water guali ty standards under the FWPCA 
[Federal Water Pollution Control Act] is can!- 
pliance with an implementation plan. This view 
was codif ied by Congress in the 1972 Amendments, 
which provide ( in sect ion 402(k) ) that compl itnce 
with an NPDES [National Pollutant Discharge 
Elimination System] permit is ‘deemed’ to be 
compliance with, inter alia, water quality m---e ---..- 
standards (which are applicable under sec- 
tion 301(b) (1) (C) of the PWPCA Amendments). 
EPA, accordingly, considers that compliance 
with an approved implementation plan under the 
FWFCAS constitutes compliance with the water 
quality standards which include the plan.” 

Under Federal Water Pollution Control Act amendments, 
pollutant discharge permits are used to regulate pollut- 
ant discharge into naviqabie waters and encourage efforts 
to meet water quality standards. Section 402(k) of the 
Federal Water Pollution Control Act amendments provides 
that compliance with a i;ollutant discharge permit shall 
be deemed compliance with water quality standards for the 
purposes of the enforcement provisions of the Federal Water 
Pollution Control act amendments, thereby effectively sus- 
pending that act’s enforcement provisions. The Environ- 
mental Protection Agency construes the law to mean thdt 
any permit hoider in compliance with such permit necessarily 
is in compliance with applicable water qua1 ity standards 
for the purpose of obtairfing as-percent additional Federal 
f intncinq under section 123(d) of the River and Harbor Act 
of 1970. 



I 1 I 

--__ 

~-166506 

- 

Finally, the At?ency stated: 

“In conclusion, EPA’s position on the sec- 
tton 123(d) waiver question is a direct reflec- 
tion of clear statutory language and Congres- 
si:qal intent. A waiver can be granted follow- 
ing 3 finding by the Administrator that, fc: 
the suoject area, the political and industrial 
entities involved are participating in and in 
camp’ iance with a plan/schedule of implementa- 
tion and enforcement, and that applicable water 
quality standards are not being violated by 
dischargl rs whi :h have reached the end of their 
schedule a&Id, thus, which have reached the 
point of having to comply with the water quality 
cr rteria. Moreover as discussed above, entities 
operating under NPDES permits for which water 
quality criteria have not been finalized, (and 
therefore which have no plan/schedule of com- 
pliance and enforcement) are, nevertheless, in 
compliance with section 402(k); it follows 
that they would then be in compliance with the 
mandates of the FWPCA Amendments for the pur- 
poses of section 123(d) of the River and Rarbor 
Act. ” 

AN ALTERNATIVE INTERPRETATION -,,-,-w------,,-.:...,-.---- 

While the Environmental Protect ion Agency’s interpre- 
tation of the law may be reasonable, section 123(d) of the 
River and Harbor Act of 1970 may be construed to require 
thai water quality standards (including water auality 
criteria) not be violated if a local entity is LO obtain 
loo-percent Federal financing of a confined dredged- 
mater ial disposal facility. In other words, a wa iver of 
the requirement that local entities. contribute 25 percent 
of costs must be denied, even though the Agency Admin is- 
trator has found that the local entity is participating 
in and complying with an implemsiltation plan, if water qua1 ity 
cr iter is established in the plan are not being met. Under 
this interpretat ion, the loc,>l entity’s compliance with 
Federal water pollution contr01 laws dces not automatically 
satisfy the requirements of the section 123(‘!) waiver provi- 
sion. 

The rationale underlying this posit ion is that sec- 
tion 123(d) requires a finding of both compliance with a 
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plan and no violation of water quality standards. Water 
quality standards include numerical water quality criteria; 
therefore, a failure to fully comply with numerical water 
quality criteria ccnstitutes a failure to meet water quality 
standards, and a local entity would not be eligible for the 
section 123(d) waiver of the non-Federal contribution if the 
area involved did not yet comply r;ith water guality triter ia. 
The fact that the local entity either was in conqliance with 
a plan or that it had a pollutant discharge permit to dis- 
charge pollutants would not, for purposes of a waiver under 
section 123(d), negate the requirement that it had to comply 
with standards such as water qua1 ity criteria. Under this 
view, the waiver can be construed to be an incentive (reward 1 
for achieving compliance with applicable water quality crite- 
r ia. Those that have managed to reach the goals, including 
numtr ical cr iter ia establ ished in their implementation plans, 
are entitled to the reward. 

LSGISLATIVE HI5”. XY ------e-----w-- 

The waiver provision of section 123(d) originally 
appeared as section Ill(e) Of H.R. 19877, 91st Congress, 
2d session (1970). Section Ill(e) provided for waiver here 
the non-Federal entity was 

I’* l * participating in an approved plan for the 
general geographical area of the dredging activity 
for construction, modification, expansion, or 
rehabilitation of waste treatment facilities and 
is making progress satisfactory to the Adminis- 
trator .’ 

ThlS or lg inal version, however, was changed in conference to 
the form in which enacted: it does not refer to “m;.king 
progress sat isfactory to the Administrator .” 

The Conference report (H.R. 91-1782 (1970)), on pages 
25 and 26, expla ins the modif ication to the waiver provi- 
sion as follows: 

“The provision relating to waiver of the 25 per 
centum cost of construction is m,odified to re- 
ouire that prior to waiver that the Administra- 
tor of EP.9 must make a finding that applicable 
water quality standards are not being violated.” 
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Environmental Agency oi?ficials said that this change was 
a mere language clarification and that “making progress 
satisfactory to the Administrator’ is conceptually consistent 
with participating in and being in compliance with an ap- 
proved plan to implement water quality triter ia. Under the 
alternative interpretation, however, thir? change would not 
be viewed as a mere language cnacgc. The progress require- 
ment was re jetted, and the requirement that tne Administra- 
for find that applicable water quality standards are not 
being violated was added to the waiver provision. Thus it 
could be argued that a more quantifiable and potentially 
more stringent requirement was being imposed, paiticlJlarly 
if it was intended that water quality criteria (,a measur- 
able part of water quality standards) be met prior to warver. 

We reviewed the legislative histories of section 58 of 
the Water Resources Development Act of 1?74 and sections 124 
and 137 of the Water Resources Development Act of 1976 Iwhich 
provide for waivers’ similar to the sectlon 123(d) waivers). 
We did not identify sny additicnal clarification of the 
Clongress intent as to how these waiver provisions should be 
implemented. 

CONCLUSION ---a- 

Section 123:d), 53, 124, and 187 previsions for waiver 
of the 25-percent non-Federal contribution are subject to 
twc interpretations. 

The first, neld by the Environmental Protection Agency, 
is that compliance with a pollutant discharge permit con- 
stitutes compliance with applicable water qua1 ity standards 
for purposes of-the section 123(d) waiver provision. 

The second interpretation would require Agency certif i- 
cation that there is compliance with applicable water qua1 ity 
criteria as a prerequisite to eligibility for a waiver. 

The waiver provision of section 123 was changed in 
conference from requiring progress satisfactory to the 
Administrator as a prerequisite to waiver to requiring that 
applicable water quality standards not be violated. Because 
there is no legislative record clarifying the conferees’ 
intent on the change in the waiver provision, it remains 
unclear which of the two interpretations was intended by 
the Congress. 



_- 

B-1 66506 

RECOMMENDATION _--------- --- 

Decause it is unclear which of two possible interpre- 
tations of the waiver provisions was intended by the Con- 
gress and because a substantial amount of Federal funds 
is involved, we recommend that the Senate Committee on 
Environment and Public Works and the I-louse Committee on 
Public Works and Transportation initiate action to pro- 
vide additional guidance as to which interpretation of the 
wa iver prov is ions was in tended. 

We are sending copie;l of this report to the Director, 
Off ice of Management and Budget; the Secretaries of Defense 
and the Army; the Chief of Engineers, Corps of Engineers; 
and the Administrator, Environmental Protection Agency. 

Comptroller General 
of the United States 
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UNITED STATES ENVIRONMENT&L PROTECTION AGENCY 
WASHINGTON. D.C. 20460 

MY 17 1976 

Richard R. PiexsOn, Esquire 
Assistant General Counsel 
United States General Accounting Office 
Washington, D.C. 20548 

Dear Hr. Pierson: 

WTct OF 
GENERIC COUNSEL 

You have requested that we furnish you with EPA’S 
official position regarding our interpretation and implemen- 
tation of section 123(d) of the River and Harbor Act of 
1970, 33 U.S.C. S1165a(d). Specifically, you have asked, 
(1) whether it is .EPA’s position that, for purposes of 
section 123(d), local government is complying with an 
implementation plan, despite Its current failure to reet 
water qua1 i ty cr iter ia” I and if so what is our legal 
basis for this view; (2) what type of plan is referred 
to by thr term “approved plan” as used in section 123(d), 
and who approves the planr (3) why the legislative 
decision was made to use the present wording of section 123(d), 
establ*.shing the standard for granting a waiver as 
“participating in and in compliance with an approved 
plan...and... that applicable water quality standards 
are nf,t being violated.” 

Section 123(d) of the River and Harbor Act of 1970, 
P.L. 91-611 lthe Act) provides for a waiver by the Secretary 
of the Army of the 25 percent non-federal contribution 
towards costs for construction of contained dredged 
spoil disposal facilities in the Great Lakes and connecting 
channels. The standard for such a waiver is that the 
particular area or political entity to which construction 
applies be “in compliance with an -roved plan for the 
general geographical area of the dredging activity for 
construction, modification, expansion, or rehabilitation 
of waste treatnent facilities’, and also that ,the 
Administrator has found that 
standards are not being viol the 
Act. (emphasis added). 

Before establishing any such contained dredged 
spoil facilitr, however, section 123(a) of the Act first 
requires the Secretary of the Army to comply with tte 
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requirements of section 21 of the Federal Water Pollution 
Control Act, P.L. 84-660, July 9, 1956, as amended through 
April 3, 1970 ( “PUPCAn, as compared with the PWPCA Amendments 
of 1972, or “FWPCA Amendments”). Section 21(a) of the 
PWPCA required that each Federal agency ,having jurisdiction 
over any real property or facility, or engaged in any 
Federal public works activity” shall “insure compliance 
with applicable water quality standards and the purpose 
of the Act.” (emphasis added). 

The term ‘applicable water quality standards” as used 
in the Act and the PWPCA, and cross-referenced, in the 
1970 Act to the FWPCA is a term of art. The meaning 
of the term is supplied in section 10(c)(l) of th& FWPCA: 

‘If the Governor of a State or a State 
water pollution control agency files, 
within one year after the date of 
enactment of this sub-section, a 
letter of intent that such State, 
after public hearings, will before 
June 30, 1967, adopt (A) water 
qua1 ity criteria appl icab= 
interstate waters or portions 
thereof within such State, and 
(B) a plan for the implementation 
and enforcement of the 
cc lterla adopted, am 
and plan are established in accordance 
with~the letter of intent, and if the 
Secrefary determine that .luch State 
criteria and plan are consistent 
with paragraph (3) of this sub- 
section, such State criteria and 

In other words, “applkable water quality standards”, 
for the purposes of the FYPCA and also the River and 
Harbor Act, includes both State water quality cziteria 
and a plan for the implev.ent.ation and e.&orcementi of such 
criteria. 
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It is important to note that under section 10(c)(l) 
the Secretary of the Interior first must determine that the 
criteria and the plan are consistent with paragraph (3) 
of section 10(c), which sets forth ‘standards of qrzllity” 
to “protect the public health or welfare, enhance the quality 
of the water, and serve the purposes of the [PWPCA]: 
Thus, before such .criteria’@ and ‘plan” can become the 
aaplicable water quality standards, they must be so approved 
by the Secretary cf the Interior (whose functions were 
transferred to the Administrator by Reorganization Plan 
No. 3 of 1970). The term “approved plan’ as used in section 
123(d) must refer to the implementation plan required 
by section 10(c)(l) of the FWPCA, since no other *plan” 
under that Act arguably meeting the requirements of 
section 123(d) of tbc River and Harbor Act requires 
Federal approval. 

If numerical water quality cr iteria are being 
violated, such violations may Zs due to non-point 
source cont?ibutors or discnargers from other point 
source8. Thus, the major indicium of compliance with 
water quality standards under the PNPCA is compliance 
with an implementation plan. This view was codified 
by Congress in the 1972 Amendments, which provide (in 
section 492(k)) that compliance with an NPDES permit is 
‘deemed” to be compliance with, inter alia, water 
quality standards (which are appmleder section 
301(b)(l)(C) of the FWPCA Amendments). EPA, accordingly, 
considers that compliance with an approved implementation 
plan under the EWPCA constitutes compliance with the 
water quality standards_ which include the plan. 

It is significant that the Department of the Interior, 
EPA, and the .St.ate governments involiled in administering 
the provisions of section 123(d) of the Act gave them 
uniform interpretation. See 8. ., 

-!- 
the applicable water 

quality standards of Illinois, or interstate waters 
(Appendix A), which show that both criteria and a plan 
were necessary elements of applicable water quality 
standards, and which show one manner in which delayed 
schedules of compliance were set fol the listed municipal 
and industr ial discharger 8. Such uniform administrative 
interpretation of statutory provisions must be given 
great weight. ,f., Rosetti Contracting Co., Inc. v. 
%r ennan, 508 P.Zh1039, 1042 (7th Cir. 1975) (citxng Udall 
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v. Tallman, 380 U.S. 1, 16 (1965) : Contractors AssOCiatiOn 
v. Secretary of Labor, 442 F.2d 159, 

denied, 404 U.S. 854 (1971)). 

Hany discharg crs were unable to comply with the plans 
of implementation to the point of being in compliance 

, with the numerical water quality criteria. Thus, when 
the FK?CA Amendments were passed, Congress provided for 
additional, albeit limited, deferral. Section 301(b) (1) (C) 
of the FWPCA Amendments provides that: 

“In order to carry out tne objectives 
of this Act there shall be achieved - 

l t* 

(C) not later than July 1, 1977, any 
more stringent limitation, including 
those necessary to meet water quality 
standards, treatment standards, or 
schedules or compliance , established 
p%rsuant to any State law or regulations 
(under authority preserved by section 
510) or any other Federal law or 
regulation, or requited to implement 
any applicable water quality standard 
established pursuant to this Act.’ 

By establishing this termination date for any 
schedules of compliance, Congress gave continuing validity 
to the dual nature of “applicable water quality 
standards”: criteria acd a schedule/plan of implementation. 

12 
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The mechanism established to carry forward such 
‘applicable water quality standards” under the FWPCA 
Aaendrents is the National Pollutim Discharge Elimination 
Syste8 (DPDES), section 402. Section 402(a) (1) provides 
that a Federally issued BPDES permit shall contain 
conditions requiring the discharges to sect l applicable 
requirements” under sections 301, 302, 306, 307, 308, 
and ‘403. Section 402(a)(3) provides for a parallel 
program as operated by the States pursuant to the State 
NPDES program approval provisions of section 402(b). 
These requirements, or criteria, are imp.‘emented through 
RPA regulations, 40 C.F.R. 124.42* 124.43; Cf. 40 C.F.R. 124.44 
(schedules of compliance in issued NPDES perlafts); 40 C.P.R. 
125.22(b), 125.24(a); Cf. 40 C.P.R. 125.23 (Schedules of 
compliance in mrmits)F Pection 402(k) states that 
” [cl ompliance with a petal t issued pursuant to this section 
shall be deemed compliance, for purposes of sections 309, and 
505, with sections 301 [including section 301(b)(l)(C), reiating 
to water quality standards] , 302, 306, 307, and 403, except 
any standard impos?d under section 307 for a toxic pollutant 
injurious to human health.” Thus, any NPDES permit 
holder in compliance with such permit is, by law, in compliance 
with the law’s “applicable water quality standards’ 
requirements. 

Finally, reference is made to the legislative history 
of section 123(d) of the River and Harbor Act and the 
change in language from “making progress satisfactory 
to the Administrator”, to the requirement that the 
Administrator of EPA make a finding that “applicable 
water quality standards are not being violated”. From 
this change CA0 has ascribed t’o Congress the intent to 
eliminate the time within which a discharger must come into 
compliance with the numerical water quality criteria 
(the plan/schedule of implementation aspest of “applicable 
water quality standards”). 
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First, we question the validity of such an interpretation 
in light of clear statutory language and consistent 
administrative interpretation of that language. But 
second, and most important, the legislative history dots 
not support GAQ’s contention. Rather, it is evident 
that Congress was struggling to clearly define the grounds 
for granting a waiver. “Uaking progreBB satisfactory 
to the .rctministrator’ is conceptually consistent with 
“participating in and being in compliance with an approved 
plan to ‘implement water quality criteria”1 moreover, 
the Chairman of the Subcommittee on Rivers and Harbors 
apparently considered them to be the same. After the 
Conference changes were made, Chariman Blatnik stated that 
the requirements for a waiver would be met 

*where the Administrator of the 
Environmental Protection Agency finds 
that the local interests are 
participation (sic) in an approved 
plan for the construction, mcdifica- 
t ion, expansion, or rehabilitation 
of waste treatment facilities and 
are making progress satfsfactoy 
to the Administrator.” 116 Cong. 
Rec. 42509 91st Cong. 2d Sees., 
Dec. 18, 1470. (emphasis added). 

Without specific legislative history on the changed 
wording itself, no other conclusion can be drawn from 
what appears to be a mere language clarification. Such 
a change in policy as suggested by GAO surely would have 
generated some di8CUSBiOn in the legislative history. 
But Chairman Baltnik, during the same conversation, further 
confirmed that the principle justifying & waiver was 
participation in a continuing plan to reach the ultimate 
goal of compliance with water quality criteria: 

” . ..the Corps of Engineers, with proper 
justification, can waive the local 
contribution because the local interests 
are in compliance with an ongoins pro- 
gram of sewage treatment factllty con- 
struction. & (emphasis added). 
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In conclusion, EPA’s position on the section 123(d) 
waiver question is a direct reflection of clear statutory 
language and Congressional intent. A waiver can be 
granted following a finding by the Administrator that, 
for the subject area, the political and industrial entities 
involved art participating in and in compliance with 
a plan/schedule of implementation and enforcement, and 
that applicable water quality standatds art not being 
violated by dischargers wbfch have reached the erri of their 
schedule and, thus, which have reached the point cf having to 
comply with the water quality criteria. hrtover, as discussed 
above, entities operating under RPDRS permits for which water 
qi.ality criteria have not been finalized, (and therefore which have 
no plan/schedule of compliance and enforcement) are, nevertheless, 
in compliance with rtctioa 402(k); it follows that they 
would then be in compliance with the mandates of the 
PWPCA Amendments for the purposes of section 123(d) 
of the River and Harbor Act. 

-Very truly yours, 

Robert V. Zener 
General Counsel (A-130) 

cc: 
Acting Director 
Office of Federal Activities 

James L. Ttare 
Office of Audit 

Regional Counsel 
Region V 

(08098) 
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