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] APPRECIATE YOUR INVITATION TO APPEAR HERE TODAY
TG DISCUSS THE PRESIDENT's REoRGANIZATION PLan Mo. 1 of
1978. THE PURPOSE OF THE PLAN IS To PUT EEOC AT THE
CENTER OF EUUAL EMPLOYMENT OPPORTUNITY ENFORCEMENT AND
CONSOLIDATE THE DIFFERENT GOVERNMENTAL UNITS THAT NOW
HAVE MAJOR EEQ RESPONSIBILITIES UNDER = RI0US STATUTES,-
EXECUTIVE ORDERS, AND REGULATIONS. WE BELIEVE THE REORGAN-
IZATION PLAN, IN GENERAL, IS A STEP TOWARD DEVELOPING A
FEDERAL EQUAL EMPLOYMENT PROGRAM WHICH SHOULD RESULT 1IN
MORE UNIFORM PRACTICES AND ELIMINATE DUPLICATION AND IN-
CONSISTENCY.

THE LIMITED TIME AVAILABLE HAS PRECLUDED US FROM
THOROUGHLY ANALYZING AND REACHING A POSITION AT THIS POINT
ON ALL THE MANY AREAS INVOLVED IN IMPLEMENTING THE PLAN-.

WE CAN, HOWEVER, STATE A1 THiS TIME THAT WE FAVOY THE
BASIC CONCEPTS AND GOALS EMBODIED IN THE PRESIDENT'S RE-
ORGANIZATION PLAN.

As YOu ARZ AWARE, STATUTES, AND EXECUTIVE ORDERS AC~
CUMULATING OVER THE PAST 40 YEARS HAVE GIVEN.EQUAL EMPLOYMENT
RESPONSIBILITY TO 18 SEPARATE AGENCIES. IN HIS REORGANIZATION
MESSAGE, THE PRESIDENT OBSERVED THAT THIS HAS CREATED WASTEFUL
DUPLICATION AND BEWILDERING INCONSISTENCY THAT IS BURDENSOME

ANL CONFUSING TO EMPLOYERS AND INDIVIDUALS ALIKE.



REVIEWS CONDUCTED BY THE GENERAL ACCOUNTING OFFICE
DURING THE PAST SEVERAL YEARS HAVE CONFIRMED THIS FOR BOTH
THE FEDERAL AND THE NON-FEDERAL SECTORS. WE BELIEVE THAT
EMPLOYERS SHOULD NOT BE SUBJECTED TO MULTIPLE FEDERAL
AGENCY REVIEWS OF EQUAL EMPLOYMENT USING DIFFERENT CRITERIA
AND STANDARDS. SINCE M1D-1973, THE EaquaL EmMPLOYMENT Op-
PORTUNITY COORDINATING COUNCIL HAS BEEN ATTEMPTING TO
FORMULATE AND PUBLISH A UNIFORM SET OF GUIDELINES N EM-
PLOYEE SELECTION PROCEDURES. FAILURE TO ADOPT SUCH GUIDE-
LIN:S KAS RESULTED IN DIFFERENT SSLECTION STAKDARDS BEING

APPLIED IN THE FEDERAL AND NON-FEDERAL SECTORS, AND NON~
FEDERAL EMPLOYERS BEING SUBJFCTED TO DIFFSRENT SETS OF GUIDE-
LINES BY DIFFERENT FEDERAL AGENCIES.

ADDITIONALLY, FEDERAL AND CERTAIN STATE AND LOCAL
GOVERNMENTS ARE SUBJECT TO A NUMBER OF LAWS AND CIVIL SERVICE
REGULATIONS THAT DO NOT APPLY TO PRIVATE EMPLOYERS, SUCH AS
VETERANS® PREFERENCE, RULE-OF-THREE SELECTION REQUIREMENT
(OR SIMILAR SELECTION PROCEDURES). AND MERIT EXAMINATION
AND SELECTION. ALL OF THESE HAVE SEVERELY LIMITED JOB OPPORT-
UNITIES FOR THOSE WHO ARE NON-VETERANS AND MINORITIES.

WE BELIEVE THE FOLLOWING COMMENTS MAY BE USEFUL TO THE
COMMITTEE IN ITS CONSIDERATICN OF THE PROPOSED REORGANIZATION

PLAN-



IN THE PRIVATE SECTOR, EI'PI.OYMENT IS GOVERNED LARGELY
BY INFORMAL OR FORMA) AGREEMENTS ARRIVED AT BY THE PARTIES
INVOLVED AND CIRCUMSCRIBED BY LAWS OF GENERAL APPLICATION
SUCH As THE FAIR LABOR STANDARDS ACT AND THE T:VIL RIGHTS
AcT. IN THE FEDERAL SECTOR, EMPLOYMENT 1S GOVERNED NOT oMLY
BY THESE STATUTES BUT ALSO BY A VAST BODY OF OTHEPR COMPLEX
LAKS AND REGULATIONS WHICH HAVE EVOLVED SINCE 1283 1o
CREATE AND IMPLEMENT A FEDERAL MERIT SYSTEM: THESE LAWS
AND REGULATIONS MAXE MANDATORY SUCH THINGS AS COMPETIT!VE
SELECTION PROMGTIUN AND RETENTION; VETERANS PREFERENCE;

AND PROHIBITIONS AGAINST ADVERSE ACTIONS EXCEPT FOR

SUCH CAUSE AT WILL PROMOTE THE EFFICIENCY OF THE SERVICE.
50 COMPLETZLY Is FEDERAL PERSONNEL MANASEMENT CONTROLLED
BY THE L.AWS AND REGULATICNS OF THE MERIT SYSTEM THAT
EMPLOYEES’ AND APPLICANTS' EQUAL EMPLOYMENT CONCERNS

ARE 'NEXTRICABLY INTERTWINED IN MERIT PRINCIPLES.

To ILLUSTRATE FURTHER. THE PROPOSED LEGISLATION THZ
PRESIDENT SENT To THE CONGRESS ON MARCH 2, 1978, INTRODUCED
AS A BILL TO REFORM THE CIVIL SERVICE LAWS (H.R. 11280 anp
S- 2640), DEFINES MERIT SYSTEM PRINCIPLES IN PERTINENT

PART AS FOLLOWS:



"RECRUITMENT SHOULD BE FROM QUALIFIED CANDIDATES

FROM APPROPRIATE SOURCES IN AN ENDEAVOR TO ACHIEVE

A WORK FORCE FROM ALL SEGMENTS OF SOCIETY, AND

SELECTION AND ADVANCEMENT SHOULD BE DETERMINED SOLELY

CN THE BASIS OF RELATIVE ABILITY, KNOWLEDGE, AND

SKILLS, AFTER FAIR AND OPEN COMPETITION WHICH ASSURES

THAT ALL RECEIVE EQUAL OPPORTUNITY.”

"ALL APPLICANTS AND EMPLOYEES SHOULD RECEIVE FAIR

AND EQUITABLE TREATMENT IN ALL ASPECTS OF PERSONNEL MAN-

AGEMENT WITHOUT REGARD TO POLITICAL AFFILIATION, RACE,

COLOR, RELIGION, NATIONAL ORIGIN, SEX, MARITAL STATUS,

AGE; OR HANDICAPPING CONDITION, AND WITH PROPER REGARD

FOR THEIR PRIVACY AND CONSTITUTIONAL RIGHTS.”

THE PROPOSED LEGISLATION GOES ON TO DEFINE PROHIBITED PER-
SONNEL PRACYICES IN PERTINENT PART, AS FOLLOWS:

“ANY EMPLOYEE WHO HAS AUTHORITY TO TAKE, DIRECT OTHERS
TO TAKE, RECOMMEND, OR APPROVE ANY PERSONNEL ACTION,
SHALL NOT, WITH RESPECT TO SUCH AUTHORITY UNLAWFULLY
DISCRIMINATE FOR OR AGAINST ANY EMPLOYEE .OR AFPLI-
CANT FOR EMPLOYMENT ON THE BASIS OF POLICIAL
AFFILIATION, RACE, COLOR, RELIGION, NATIONAL ORIGIN,

SEX, MARITAL STATUS, AGE, OR HANDICAPPING CONDITION.”



e .
CIVEN TH TWEEN

{n

SE INEXTRICABLE InNTEAE

m
m

LATIONE=1PS &
MER.T PRINCIPLES AND EQUAL EMPLOYMENT, THE GUESTION BECOMES:
HOw CAN YOU TRANSFER THE EQUAL EMPLOYMENT CONSIDERATIONS TO
EEOC AND STILL MAINTAIN THe INDEPENDENCE oF CSC IN CARRYING ouT
PERSONNEL MANAGEMENT FUNCTIONS? IT Has BEEN PROPOSED THAT
THIS CAN BE ACHIEVED BY COOPERATION BETWEEN THE PARTIES INVOLVED,
IN THIS CASE THE EQUAL EMPLOYMENT OPPORTUNITY CoMMISSION AND THE
CiviL Service ComMission- WHILE THE RELATIONSHIP BETWEEN THE
TWO CURRENTLY APPEARS TO BE SMOOTH. THIS HAS NOT ALWAYS BEEN
THE CASE AND MAY NOT BE IM THE FUTURE. THEREFGRE THE FRAMEWORK
MUST BE SUFFICIENTLY STRUCTURED TO REQUIRE A SMOOTH RELATIONSHIP
INDEPENDENT OF THE PERSONALITIES INVOLVED.

CSC CHAIRMAN CAMFBELL PKO' IDED TH1S COMMITTEE A MEMO-
RANDUM OF UNDERST'NDING DESCRIBING THE ANTICIPATED RELATION-

SHIPS AS FOLLOWS:

RECEIPT AND PROCES3ING OF APpPrALS

BecINNING OcTuBER 1, 13978, ALL DISCRIMINATION
APPEALS RELATING SOLELY TO DISCRIMINATION WILL

BE FILED DIRECTLY WITH EEOC AND PROCESSED BY IT.
UNDER DELEGATION FROM EEQC, BEGINNING OcToBER 1,
1978, ALL APPEALS INVOLVING BOTH TiTLe V anp TiTLE
VII MATTERS WILL BE FILED WITH AND ACTED UPON BY
MSPB. THe DecisionN oF MSPB wiLL e FINAL UNLESS
WITHIN 30 DAYS THE EMPLOYEE REQUESTS EEOC 1o REVIEW

THE ELEMENTS OF THE CASE INVOLViNG TITLE VII.

S -



EEOC wiLL GENERALLY LIMIT iTS REVIEW OF CASES

TO SITUATIONS WHERE THE DECISION APPEARS TO CON-
FLICT WITH THE GENERAL BODY OF DECISIONS AND
PRINCIPLES ESTABLISHED UNDER TITLE VII; oR THE
DECISION HAS A SUBSTANTIAL IMPACT ON THE GENERAL
POLICIES oF EEOC.

MSPB WILL MAXE THE ENTIRE FILE AVAILABLE Tu EEOC.
THE LATER MAY EXAMINE THE MATTER ON THE RE(OI'D,
GRANT A DE NOVO HEARING OR REMAND THE CASE To f'SPB

FOR FURTHER HEARINGS AT ITS OPTION-

MSPB WiLL STRIVE TO COMPLETE ITS ACTION ON A CASE
INVOLVING TITLE VII so As To ALLow 45 DAYS OuT of
THE STATUTORY 180 DAY LIMIT FOR POSSIBLE ACTION BY
EEOC. EEOC sHALL accorRp OPM A RIGHT TO COMMENT
PRIOR TO THE ISSUANCE Ry EEOC oF ANY DECISION OR

ORDER IN ANY MSPB CASE BEFORE IT FOR REVIEW.

DEVELQPMENT oF Poricy

CSC (or OPM) MusT coNsuLT wiTH EEOC PRIOR To ISSUING
ANY CHANGES IN REGULATION OR POLICY AFFEGTING

TiTLE VII OR OTHEP DISCRIMINATION LAWS PRIOR

70 OcTtoBer 1. 1978.
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2220 wWILL ALLow 0P" THimTY DAYS FOR comre:,
PRIOR 70 ISSUI'G AN ORDER, HLI3ULATION OR POLICY
AFFECTING FEDERAL EMPLOYEES. EEQC wiLL s1vE FULL

CONSIDERATION TO CHANGES RECOMMENDED BY OPM.

IF OPM BELIEVES THAT A PROPOSED EEOC ORDER, REGULA-
TION OR POLICY IS SERIQUSLY DELETERIOUS TO THE CIvViIL
SERVICE SYSTEM OR CONTRARY TO LAW, THE MATTER WILL

BE REFERRED TO THE EXEcuTive OFFICE OF THE PRESIDENT.

AcFIRMATIVE AcTION Prans

ESOC wiLL 13SUE THE REGULATIONS GOVERNING SUBMISSION
OF AGENCY AFFIRMATIVE ACTION PLANS. AGENCY PLANS
WILL BE SUBMITTED THROUGHK OPM AND ITs RECO!'MENDATIONS

CONSIDERED BY EEOC BEFORE GRANTING APPROVAL.

REVIEW oF AGENCY ACTIONS UNDER AFFIRMATIVE AcTioN Prans

EEOC WILL EXERCISE THE AUTHORITY TO REVIEW AGENCY

ACTION UNDER THEIR AFFIRMATIVE ACTION PLANS-

THE OPM WILL INCLUDE AFFIRMATIVE ACTION MATTZRS IN
ITS REGULAR COMPLIANCE INSPECTIONS, REPORTING TS
FINDINGS To EEOC.
We AGREE THAT EEOC sHouLD BE RESPONSIBLE FOR DEVELOP-
ING OF EED PoLICY, ISFJING REGULATIONS GOVERNING AFFIRMATIVE
ACTION PLANS, AND REVIEWING OF THE AGENCIES' AFFIRMATIVE
ACTION PLANS. HOWEVER, WE ARE CONCERNED ABOUT THE PROPOSED

METHOD FOR RECEIPT AND PROCESSING OF APPEALS.
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tEOC CHAIR NORTON TESTIFIED THAT THE APPEALS PROCESS
FOR FEDERAL EMPLOYEES WILL REQUIRE A NEW ORGANIZATIONAL
OFFICE AT EEOC. THEY wiLL ESTABLISH AN OFFICE OF COMPLAINT
EXAMINERS WHO WILL, AFTER REVIEW AND INVESTIGATION, RECOMMEND
DECISIONS AND ORDERS (0 BE APPROVED BY PANELS HEADED BY IN-
DIVIDUAL COMMISSIONERS. SHE ALSO TESTIFIED THAT BOoTH EEQC AND
THE CiviL SERVICE COMMISSION WILL CONTINUE TO HAVE AN. INTEREST
IN "SO-CALLED 'MIXED’ CASES,” THOSE CASES HAVING BOTH CIVIL
SERVICE REGULATION AND Ti1TLE VII AsPecis. SHE POINTED ouT
THAT THE PRESIDENTS’ REORGANIZATION PLAN AuTHORIZES EEOC 1o
MAKE A LIMITED DELEGATION TO CSC. THIS AUTHORITY W'LL BE USED
70 auTHORIZE THE CSC orR THE NEw MeRIT SysTem ProTecTION BOARD
TO HEAR AND INITIALLY DECIDE “MIXED" CASES WITH A RIGHT OF RE-
view of THE TiTLe VII marTer BY EEOC.

CHAIR NORTON FURTHER TESTIFIED THAT “THE DELEGATION WILL
AVOID FORUM SHOPPING AND DUPLICATIVE APPEALS WITHOUT ABRIDGING
THE RIGHTS OF FEDERAL EMPLOYEES TO FULL ACCESS To THE EEQOC, as
PRIVATE SECTOR EMPLOYEES NOW HAVE.”

WE FIND IT DIFFICULT TO UNDERSTAND HOW SETTING UP A
NEW NRGANIZATIONAL OFFICE IN EEOC AND INVOLVING TWO AGENCIES
IN THE ADJUDICATION CF FEDERAL EMPLOYEES EQUAL EMPLGYMENT
COMPLAINTS IS AN IMFROVEMENT OVER HAVING THE TOTAL RESPON-
SIBILITY IN ONE AGENCY AS CURRENTLY EXISTS. THE SIMPLE
QUESTION AS TO WHO DECIDES A CASE IS “MIXED" BECOMES A

BASIS FOR CONFUSION AND DISAGREEMENT. GIVEN THE

w1



DEFINITIONS OF "MERIT PRINCIPLES” AND “PROHIBITED PERSONNZL
PRACTICES” IT IS DIFFICULT TO VISUALIZE A COMPLAINT WITH

EQUAL EMPLOYMENT ASPECTS THAT DOES NOT ALSO RELATE TO PERSONNEL
PRACTICES; I1-E., HIRING, FIRING, PROMOTIONS, ETC. THus,
EMPLOYEE FORUM SHOPPING WOULD BE ENCOURAGED, IN OUR OPINION,
NOT AVOIDED.

A CLEAR DISTINCTIGN BETWEEN AN EQUAL EMPLOYMENT AND MERIT
PRINCIPLE COMPLAINT IS DIF. ICULT, IF NOT IMPOSSIBLE, AND
EMPLOYEES FREQUENTLY PERCEIVE THEIR PROBLEMS 10 BE BOTH.
PLACING THE ADJUDICATION OF THESE COMPLAINTS iN DIFFERENT
ORGANIZATIONS WILL INVITE DUPLICATE OR TWO TRACK APPEALS ON
THE SAME ISSUES SIMULTANEOUSLY, OR SEQUENTIALLY, To EEOC AnD
CSC. IN ADDITION TO WASTING TIME, EFFORT AND MONEY, THIS
SITUATION POSES A VERY REAL POTENTIAL FOR DIFFERI.WG DEFINITIONS
OF 1SSUES, INCONSISTENT INTERPRETATIONS OF LAWS, REGULATIONS
AND IRRECONCILABIF "ECISIONS.

AN ADDITIONAL PROBLEM IN HAVING EEOC RESPONSIBLE FOR
RECEIPT AND PROCESSING APPEALS IS THAT IT ESTABLISHES THE
SAME KIND OF ROLE CONFLICT THAT THE CIVIL SERVICE REFORM
PROPOSALS SEEK TO CORRECT. EEOC wouLp !N EFFECT BE THE EN-
FORCEMENT AS WELL AS THE ADJUDICATIVE AGENGY. [N THE CASE of
COMPLAINTS BY EEOC empLovees, EEOC couLD BECOME THE DEFENDENT
AS WELL.

As AN ALTERNATIVE To THE PRroviSion oF THE REORGANIZATION
PLAN, WE ARE INCLINED TO FAVOR THE APPROACH TAKEN IN THE
MARCH 2, 1978, PROPOSED LEGISLATION WHICH IS AS FOLLOWS:

9




“NOTWITHSTAKDING ANY OTHER PROVISION OF LAW, AN EMPLOYEE WHO
HAS BEEN AFFECTED BY AN ACTION APPEALABLE TO THE BoarD (MERrIT
SYSTEM PROTECTION BOARB) AND WAO ALLEGES THAT DISCRIMINATION
PROHIBITED BY SECTION 2302(B)(1) OF THIS TITLE WAS BASIS FOR
THE ACTION SHOULD HAVE BOTH THE ISSUE OF DISCRIMINATION AND THE
APPEALABLE ACTION DECIDED BY THE BOARR IN THE APPEAL DECISION
UNDER THE BOARDS® APPELLATE PROCEDURES.”

THIS ALTERNATIVE WOULD AVOID MANY OF THE PROBLEMS WE
MENTION AND SAVE CONSIDERABLE TIME BY HAVING ALL ISSUES OF
A COMPLAINT DEZIDED BY THE SAME ADJUDICATIVE BODY.

ApciTioNALLY, EEOC SHOULD BE GIVEN THE AUTHORITY TO INTER-
VEWE, ON TITLE VII MATTERS, WITH ALL THE RIGHTS OF A PARTY IN ALL
THE ADJUDICATORY PROCEEDINGS OrF MSPB AND IN ANY SUBSEQUENT
APPEALS TO THE COURTS.

OTHER MATTERS GIVING US CONCERN RELATE To TiTLe VII LiTI-
GATION AUTHORITY FOR STATE AND LOCAL GOVERNMENTS AND THE i‘AND-

LING OF EEQ CONTRACT COMPLIANCE ACTIVITIES.

SECTION 5 TRANSFERS FROM THE EQUAL EMPLOYMENT OPPORTUNITY

CoMMISSION To THE AVTORNEY GENERAL ALL FUNCTIONS CONCERNING
THE INIT(ATION OF LITIGATION WITH RESPECT To STATE or LocaL
GOVERNMENTS OR POLITICAL SUBDIVISIONS UNDER SECTION 707 oF
TiTLe VII. THE TRANSFER WOULD INCLUDE ALL NECESSARY FUNCT:ONS
RELATED THERETO, INCLUDING INVESTIGATION, FINDINGS, NOTICE AND

OPPORTUNITY TO RESOLVE THE MATTER WITHOUT LITIGATION. THE WHITE

10
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1OUSE RELEASE ACCOMPANYING THE ?LAN STATES THAT THIS TRANSFER
IS INTENDED TO CLARIFY THE ATTORNEY GENERAL'S AUTHORITY TO
INITIATE LITICATION AGAINST STATE AND LOCAL GOVERNMENTS
ENGAGED IN A "PATTZRN OR PRACTICE” OF DISCRIMINATION AND THAT
EEOC' s AUTHCRITY TO INVESTIGATE COMPLAINTS FILED AGAINST
STATE AND LOCAL GOVERNMENTS IS IN NO WAY DIMINISHED. EEOC
WILL REFER THOSE WARRANTING LITIGATION TO THE ATTORNEY GENERAL-
THE WHITE HOUSE RELEASE FURTHER STATED THAT THE DEPARTMENT oOF
JusTice AnND THE EEOC wILL COOPERATE SO THAT JUSTICE SUES ON
VALID REFERRALS AS WELL AS ON ITS OWN “PATTERN OR PRACTICE”
CASES.

THE REASON FOR THE TRANSFER SEEMS TO BE THAT WHILE THE
ATTORNEY GENERAL HAS IMTERPRETED THE 1972 AMENDMENTS TO SEC-
TIoN 707 of TiTLe VII AS AUTHORIZING HIM TO INITIATE, ON HIS
QWN, “PATTERN OR PRACTICE” EQUAL EMPLOYMLNT CASES INYOLVING

STATE AND LOCAL GOVERNMENTS, CERTAIN DISTRICT COURTS CONCLUDED

EITHER THAT THE ATTORNEY GENERAL CANNOT BRING SUGH SUITS AT ALL,

|

QR THAT HE CAN DO SO ONLY AFTER A REFERRAL FroMm EEOC. |

WE BELIEVE THE PROPOSED TRANSFER RAISES TWO SIGNIFICANT
ISSUES WHICH THE COMMITTEE MAY WISH TO CONSIDER.

FIRST, 1T APPEARS THAT SECTION 5 COMPLETELY REMOVES EEOC’ s
AUTHGRITY TO ROUTINELY MONITOR EMPLOYMENT PATTERNS AND PRACTICES
IN STATE AND LOCAL GOVERNMENTS AS PART OF ITS REGULAR VOLUNTARY

COMPLIANCE PROGRAM. WS BELIEVE THAT THE MONITORING OF

11




EMPLOYMENT PATTERNS AND PRACTICES IS MORE OF A PROGRAM FUNC™
TION Ti!AN A LITIGATION FUNCV1ON, AND THAT IT 1S BOTH CONSISTENT
AND cui PATABLE WITH EEOC’S OTHER PROGRAMMATIC FUNCTIONS SUCH

AS MONITORING EMPLOYMENT PATTERNS AND PRACTICES IN THE PRIVATE
SECTOR. SINCE THE JusTICE DEPARTMENT IS PRIMARILY A LITIGATIVE
AGENCY, AND THE PKRIMARY PEASON FOR THIS PROPOSED TRANSFER 1S

TO PERMIT THE ATTORNEY GENERAL TO INITIATE HIS OWN "PATTERN OR
PRACT;CE” LITIGATION UNDER TITLE VI] AGAINST STATE AND LGCAL
GOVERNMENYS, THERE 1S THE POSSIBILITY THAT THE PROGRAM FUNC~
TION MAY NOT RECEIVE THE COVERAGE FROM THE JUSTICE DEPARTMENT
THAT IT WOULD FROM AN AGENCY WHOSE SOLE MISSION IS TO SEEK

OUT AND ELIMINATE EMPLOYMENT DISCRIMINATION-.

THE SECOND ISSUE WHICH THE COMMITTEE MAY WISH TO PURSUE
FURTHER IS THAT THE DEPARTMENT OF LABOR, UNDER THE SUPERVISION
OF THE ATTORNEY GENERAL, PRESENTLY HAS LITIGATION AUTHORITY
OVER STATE AND LOCAL GOVERNMENTS UNDER THE EquaL Pay AcT AND
THE AGE DISCRIMINATION IN EMPLOYMENT ACT, AND THAT THIS AUTHORITY
WOULD BE TRANSFERRED TO EEOC UNDER SECTIONS 1 AND Z OF THE
REORGANIZATION PLAN. THIS REPRESENTS SOMETHING OF AN ANOMALY
sincE FEOC DOES NOT HAVE LITIGATION AUTHORITY OVER STATE
AND .OCAL GOVERNMENTS IN Ti1TLE VII MATTERS EVEN THOUGH IT IS
THE RECOGNIZED TITLE VII EXPERT WITHIN THE FEDERAL GOVERNMENT. .
MOREOVER, NEITHER THE REORGANIZATION PLAN NOR THE ACCOMPANYING
WHITE HOUSE RELEASES CONTAINED ANY EXPLANATION FOR THE APPARENT

INCONSISTENCY IN 6IVING EEOC LITIGATION AUTHORITY OVER STATE
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AND LOCAL GOVERNMENTS IN EQUAL FAY AND AGE DISCRIMINATION
MATTERS, WHILE ZONTINUING TO DENY EEOC LITIGATION AUTHORITY
OVER STATE AND LOCAL GOVERNMENTS IN TiTLE VII MATTERS.
AccorDINGLY, THE COMMITTEE MAY WISH TO CONSIDER RECOM-
MENDING TO THE PRESIDENT THAT SECTION 5 OF THE REORGANIZATION
PLAN BE AMENDED TO (1) LEAVE THE "PATTERN OR PRACTICE" PROGRAM
RESPONSIBILITIES OVER CTATE AND LOCAL GOVERNMENTS wiTH EEOC,
AND (2) TRANSFER THE ATTORNEY GENERAL’'S TiTLE VII LIFIGATION
AUTHORITY OVER STATE AND LOCAL GOVERNMENTS To EEOC. WE BELIEVE
THESE RECOMMENDATIONS ARE MORE IN LINE WITH THE PRESIDENT'S
STATED GOAL OF CONSOLIDATING EQUAL EMPLOYMENT PROGRAMS INTO

A SINGLE FEDERAL STRUCTURE THAN SECTION 5 AS PRESENTLY WRITTEN.

[

MP ACTIVITIES

REORGANIZATION PLAN No. 1 DOES NOT PROPOSE TO TRANSFER
OR CONSOLIDATE AGENCY FUNCTIONS RELATING TO THE GOVERNMENT'S
EE0 CONTRACT COMPLIANCE ACTIVITIES WHICH ARE PRESENTLY CARRIED
OUT BY THE DEPARTMENT OF LABOR AND ELEVEN OTHER AGENCIES. IN
Hi1s FeBruary 23, 1978, MEssAGE Te THE CONGRESS, THE PRESIDENT
SAID HE WOULD ISSUE AN EXECUTIVE ORDER TO CONSOLIDATE
WITHIN THE LABOR DEPARTMENT THE GOVERWMENT’S CONTRACT COMPLIANCE
ACTIVITIES UNDER Executive ORDER 11246. THE PRESIDENT ALSO SAID
THAT BY 1981, AFTER HE HAD AN OPPORTUNITY TO REVIEW How EEOC anp
LABOR HAD EXERCISED THEIR NEW RESPONSIBILITIES, HE WOULD
DETERMINE WHETHER FURTHER ACTION WOULD BE APPROPRIATE-

GAOD RECENTLY COMPLETED A REVIEW OF THE GOVEINMENT'S MAJOR

13



EEQ PROGRAMS FOR THE PRIVATE SECTOR- WE CONCLUDED THAT THEXE
1S SUBSTANTIAL DUPLICATION AND OVERLAP IN GOVERMMENT'S ADMIN-
ISTRATION AND ENFORCEMENT OF THE TITLE VII AND cCONTACT coM-
PLIANCE PROGRAMS. ALTHOUGH THE TiTLE VII AND conTRACT
COMPLIANCE PROGRAMS HAVE SIMILAR OBJECTIVES AND DUAL
JURISDICTION OVER MANY OF THE SAME EMPLOYERS, THE PROGRAMS

USE DIFFERENT APPROACHES AND HAVE FAILED TO ADEQUATELY
COORDINATE THEIR ACTIVITIES WHEN EVALUATING THE EQUAL -EMPLOY-
MENT OPPCRTUNITY STATuUS OF THESE EMPLOYERS-

BOTH PROGRAMS HAVE CONCENTRATED EVALUATION EFFORTS ON
MANY OF THE SAME FEDERAL CONTRACTORS WHILE THE EQUAL
EMPLOYMENT OPPORTUNITY POSTURE OF MANY OTHER FEDERAL CONTRACTORS
AND PRIVATE EMPLOYERS REMAINS UNDETERMINED- [N SOME <ASES,
EEOC AND THE COMPL.ANCE AGENCIES IMPOSED THE SAME REMEDIES
ON CONTRACTORS AND, IN OTHER CASES, THE FINDINGS WERE
DIFFERENT AND REMEDIES INCONSISTENT.

WE BELIEVE THAT THE UNDERLYING CAUSE OF MANY PROBLEMS BE-
TWEEN THE TITLE VII AND CONTRACT COMPLIANCE PROGRAMS IS THE
DIVISION OF RESPONSIBILITY BETWEEN tEOC AND LABOR AND THE
GOVERNMENT'S OVERALL EXPERIENCE INDICATES TO US THAT THESE
PROGRAMS SHOULD BE CONSOLIDATED WITHIN A SFNGLE AGENCY-

PRESIDENT CARTER’S REOrGANIZATION PLAN No. 1, HOWEVER,
WOULD CONTINUE THE DUAL JURISDICTION. WHILE THE PRESIDENT'S
PLAN TRANSFERS TO THE EquaL EMPLOYMENT OPPORTUNTIY COMMISSION

SEVERAL NCNDISCRIMINATION RESPONSIBILITIES CURRENTLY HELD BY
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OTHER GOVERNMENT UNITS, INCLUDING SOME HELD BY THE DEPARTMENT

(]

OF LABOR, IT RETAINS THE CONTRACT COMPLIANCE PROGRAM IN LABOR.
SOME IMPROVEMENT WOULD BE MADE BY THE PRESIDENT'S STATEMENT
THAT HE WILL ISSUE AN EXECUTIVE ORDER ON OcToBER 1, 1578,

TO CONSOLIDATE THE CONTRACT COMPLIANCE PROGRAM-~NOW THE
RESPONSIBILITY OF LABOR AND ELEVEN COMPLIANCE AGENCIES--INTO
THE DEPARTMENT OF LABOR.

ADMITTEDLY, PLACIL  ALL CONTRACT COMPLIANCE ACTIVITIES
UNDER THE DEPARTMENT OF |.ABOR SHOULD IMPROVE MANAGEMENT CON-
TROL OF THIS FUNCTION. BUT, THE FUNDAMENTAL PROBLEM OF HAVING
TWO AGENCIES--EEOC AND LABOR--WJTH SIMILAR OBJECTIVES AND DUAL
JURISDICTION OVER MANY OF THE SAME EMPLOYERS HAS NOT BEEN
RESOLVED.

ONE ADDITIONAL OBSERVATION- WE BELIEVE THAT WITH THE
ELIMINATION OF THE EQuAL EMPLOYMENT COORDINATING COUNCIL, A
METHOD NEEDS TO BE PROVIDED TO RESOLVE DIFFERENCES BETWEEN
EEOC AND THE PROPOSED OPM. ACCORDINGLY, WE SUGGEST THAT THE
LANGUAGE IN THE MEMORANDUM OF UNDERSTANDING BETWEEN EEOC AND
CSC BE INCORPORATED IN THE REORGANIZATION PLAN AS FOLLOWS:

“1F OPM BELIEVES THAT A PROPOSED EEOC ORDER, REGU-

LATION OR POLICY IS SERIOUSLY DELETERIOUS TO THE
CIVIL SERVICE SYSTEM OR CONTRARY TO LAW, -THE MATTER
WILL BE REFERRED TO THE PRESIDENT FOR RESOLUTION.”

THIS COMPLETES MY PREPARED TESTIMONY. HY COLLEAGUES AND

I WILL BE PLEASED TO RESPOND TO ANY QUESTIONS THE COMMITTEE MAY

HAVE -
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