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. The I;}ériorable John E. Moss
-«! Housg of Representatives

Déar\M‘m Moss: - , ‘

This is our report on thg,@ for improving the regulation of the _ _ ,
natursi gas industry and maragernent of internal operations, Fezderal R
! " Power Commission._ Que-review wvas undertaken in response to your
. request of October 10, 1973, and encompassed the specific issues
raised in your letter as well as additional matters that came to our
attentiva during our examination.
N
—~ Copies of this report are being sent to the House and Senate Com- S e
’ mittees on Appropriations;/House and Senate Committees on Government [ |
) Operations; Subcommittee on Communications and Power, House Com- o
r.. . v° mittee"on Interstate ahd Foreign Commerce; the Director, Office of - 023e]
) Management and Budget; the Chairman, Civil Service Commission; the
Chief Judge, United States Court of Appeals for the District of Columbia;

the Chairman, Federal Trade Commission; and the Chairman, IFederal
Power Commission.

We believe that this report would be of interest to other committees
and Members of Congress. However, we do not plan to distribute tiis
report further unless you agree or publicly announce its contents.

Sincerely yours,

Jew (7 et

Comptroller General
cf the United States
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COMPTROLLER GENERAL'S REPORT
TO THE HONORABLE JOMN E. MOSS
HOUSE OF REPRESENTATIVES

DIGEST

WHY THE REVIEW WAS MADE

l

GAO was asked to review aspects of

DA

[ Federal Power Commission (FPC) =
~/ operations regulating the natural gas
industry. (See ~pp. I.)

The review was expanded to include
additional problems discovered during
the course of examination. These
findings are included in the report
although outside the scope of the
original request.

Basic facts

In 1938 the Congress passed the
Natural Gas Act giving FPC jurisdic-
tion over companies which transport
and sell natural gas in interstate °
commerce. t

: s
In 1654 the Supreme Court of the |
United States held that ¥PC must
alsc regulate prices charged by gas
producers to interstate pipelines.

Since then, FPC has worked to adapt
the Natural Gas Act to reguiation of
gas producer sales, to insure that
such sales are made at just and rea-
sonable rates. :

In recent years FPC issued various
orders intended to alleviate natural
gas shortages by encouraging greater
dedications of natural gas to the in-
‘terstate market.

These orders provided for emergency
gas sales~-short-term sales at un-
regulated rates--and an optional cer-

r Sheet. Upecn removal, the report
cover date should be noted hereon.

“

NEED FOR IMPROVING THE

REGULATICN OF THE NATURAL x
GAS INDUSTRY AND MANAGEMENT -
OF INTERNAL OPERATIONS : \
Federal Power Commission |
B-180228 '

tificate procedure {or use by producers
for long~-term sales of natural gas at
rates higher than those previously per-
mitted, if found to be in the public in-
terest by FPC.

FINDINGS AND CONCLUSIONS

Extensions FPC granted to producers
making 60-day emergency gas sales
were improper

--because they were not authorized by
FPC regulations and

-~-because they were contrary to
FPC's stated intention to limit
producer emergency sales to a
single 60-day period. (See pp. 4
to 6.)

In addition, exiensions granted by FPC
during the Federal court's stay of
FPC's order implementing 180-day
emergency sales were pai .icularly
troubiesome. GAO believes these ex-
tensions negated the effect of the

court stay and raise serious questions
as to the prepriety of FPC's actiens.

FPC maintains that when the court

stayed its order implementing 180-day

emergency sales, FPC was faced with

the problem of either forcing interrup-

tions in the flow of gas or granting ex- e
tensions to 60-day emergency gas

sales.

FPC was anticipating a gas shortage

and believes that the extensions ques-

tioned were a legal and necessary

exercise of its powers in the public A
‘wterest. (See pp. 6 to 8.) ’
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FPC needs to obtain complete anc

accurate data on the ve’ume and price
of natural gas brought to the inferstate
market. T

Orders implementing emergency gas
sales either were not enferced or re-
quired only submission of estimates
when the sale’began. As a result,
FPC relied gn incomplete and inac-
curate data injts decisionmaking
pracesses. {See pp. 14 (0 20,)

N

Because FPC failed to take final ac/-/’
-tion on lications made under .
FPC's optional certificate-procedure

"~ within 6 months, customers paid

—

N\

“higher prices for natural gas than may
be just and reasonable. N
In ofie case a producer received about
twice as much for th: gas he scld than
he would have receiveu under the pre-
vailing area rate--about $828, 000

"more--because his application was
not acted on within 6 months., His
application was ultimately denied by
FPC, and the higher amounts paid by
gas customers cannot be recovered.
(Sec pp. 28 to 30.)

GAQO found widespread noncompliance
by FPC officials with the agency's
standards of conduct regulations in-
tended to prevent conflicts of interest.

Most FPC officials, including officials
responsible for obtaining and review-

7

ing the reports, had failed to file re-/

quired financizl disclosure reports for
several years.

In several cases, FPC officials had
financial interests prohibited by FPC
regulations; but, because of the break-
down in FPC's reporting and review
procedures, timely corrective action
“could not be taken.

These facts demonstrate that the pro-
gram had been ineffective in-insuring

ii

that upper level FPC officials did not

have financial interests that could cons.

flict with their duties. (See pp. é:{

to 37.)

The report also discusses public :
statements of FPC Commissioners '
(see pp. 44 to 46), FPC pricing policies
and their effect on gas supply and

price (see pp. 47 to 53), and FPC

and the Federal Trade Commission
(FTC) interaction during FTC's in-
vestigation of the natural gas industry
(see pp. 54 to 62.)

RECOMMENDATIONS

GAO is making many recommendations
to improve FPC's administration over
the areas reviewed. The thrust of the
recommendations to the Chairman,
FPC, is to:

-~-Improve FPC's monitoring of inter-
state gas sales by imposing report-
ing requirements on regulated enti-
ties, esiablishing an adeguate data
and recordkeeping system, and re-
quiring timely and complete report-
ing of gas sales data. (See p. 20.)

-~Improve the processing of applica-
tions under the optional certificate
procedure to insure that gas con-
sumers are not charged rates which
are higher than justified,

This may require that 7"PC (1) estab-
lish priority scheduling for those
sales which begin before receiving
final FPC approval, (2) require a
refund for rates received above that
determined to be just and reason-
able, and (3) extend the time befbre
which a producer can begin to

charge the rate specified in the ap-
plication. (See p. 29.)

--Improve FPC's procedures to iasure
that upper level officials do not own

L

1



financial securities which could re-
sult in a conflict of interest.

This will require FPC to establish
adequate procedures for (1) idéntify-
ing and notifying officials required
to file financial disclosure reperts,
(2) promptly reviewipg reports,

(3) promptly notifyirig officials own-
ing prohibited securities and require
divestiture of the stocks, and (4) in-
vestigating all cases! when officials
have held securities 'that could con-
flict with their duties to determine

if disciplinary action should be™~
taken. (See pp. 37 to 39.)

E

AGENCY ACTIONS AND UNRESO

|
\~\

ISSUES

e

In a letter dated July 19, 1974, the —- -

Chairman, FPC, generally agreed
with GAO's recommendations and
indicated action bad been taken or
was planned to implement many of
thein, while others were being
actively considered,

tt

A
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Althov- h thL Cnairman did not specifi-
cally address himself to each recom-
mendation, the overall tenor of his
comments was favorable. GAO plans
to monitor the steps taken by FPC to
improve its operations in line with the
recommendations.

The Chairman disagreed with GAC's
position that extensions ol 60-day
emergency sales granted gas pro-
ducers were improper. The Chair-
man, relying on his General Counsel's
opinion that F'PC had plenary authority
to waive the' requirement that emer-
| gency sales be ferminated after 50
'days, said the granting of extensions
was a legal and necessary exercise of
FPC's powers and was in the public
interest. (See pp. 73 to 76.)

-

To accept FPC's interpretation of its ;
authority would, inr GAO's view, make . \
a sham ot the regulatory process and ‘
render litigation by dissenting parties
futile. Resolution of this matter, ,
however, lies with the Congress and L
the courts. .
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CHAPTER 1 (

INTRODUCTION \
—
The Federal Power Commission (FPC) was established in 1920 by
the Federal Water Power Act (16 U.S.C. 791). Initially, FPC, compris-
irg three commigsiorers from the executive branch--the Secretaries of
War, Agriculture, and the Interior--was given regulatory authority over
water power projects on certain waterways and adjacent public lands.
In 1930 the Congress transformed FFPC into an independent regulatory
agency CBQ‘Lprising five commissioners, appointed by the President with
the advice and consent of the Senate.

At present, the five commis§ioners are appointed for staggered
S~year terms with not more t,hafn ihree commissioners belonging to the
same political party. ~ThePresident designates cne commissioner as
Chairman, who is responsible for the day-to-day management of FPC.

Over the years, additional respcensibilities have been given 1o FPC.

““'he Public Utility Act of 1935 (16°\U,S.C. 971) gave FPC jurisdi..:ion
- "over public utility companies gngaged in the interstate sale and transmis-

sion of eleciricity, &nd consolidated previous legislation intc what is known
as the Federal Power Act This act gave FPC responsibi:ity for insuring

"~ ‘hat the Uaited States.hds an abundant supply of electricity at reasonable

rates and directed FPC to seek voluntary interconrection of generating

and iransmissica facilities. A major expansion of FPC's responsibilities
occurred in 1838 when the Congress passed the Natural Gas Act {15 U.S.C.
717). This act gave the FPC jurisdiction over companies which transport
and sell natural gas in interstate commerce. These companies were re-
quired to obtain certificates of public convience and necessity from FPC
before undertaking inlerstate operations and apprcval from FFC before
terminating such operations.

In passing the Natural Gas Act, the Congress intended to insure that
the ultimate consumer of natural gas received (1) the lowest reasonable
rate, {2} protection from exploitation by natural ga» companies, and
(3) complete permanent, and effeciive protection against excessive rates
and charge Vs

Before 19254 FPC construed the Natural Gas Act as authorizing only
the regulation of interstate gas sales by pipelines. In 1954 the Supreme
Court in Phillips Petroleum Co. v. Wiscousin, held that ¥PC must also
regulate prices chargea by gas producers to interstate pipelines. Since
that time FPC has been engaged in a continuing effort to adapt the Natural
Gas Act to regulaticn of gas producer szles, to insure that such sales are
made at just and reasonable rates. :

Initially FPC attempted producer regulation through a company-by-
company approach. §Six years later--1860--when this approach had caused
a serious backlog of producer rate cases, FPC established an area rate
method for pricing natural gas. By this method, maximum prices were



established for natural gas produced in a specified geographic area and

" certificates of convenience and necessity were issued allowing producers

to sell natural gas at a rate consistent with the appropriate area rate
determination. This regulatory approach received Supreme Court ap-
proval in 1968. .

In an attempt to bring more gas to the interstate market, FPC issued
Order 455--optional certificate procedure--in August 1972. This order
established a new certificate procedure for gas producers which could be
usec insteed of the area ratemethod. Order 455 allowed a gas producer
to submit for FPC approval g contract negotiated by the producer and the
purchaser stipulating a natural gas rate exceeding the area rate ceiling.

£ producer by following this optional procedure waives all rights
to receive furtner rate increases for the gas being sold under the contract,
except for any fixed periodic price escalations specified in the contract.

In recent years, when ras companies under FPC jurisdiction tegan
curtailing gas deliveries to customers because of insufficient gas supplies,
FPC issued various orders to help alleviate the prob.em by encouraging
greater dedications of natural gas to the interstate market.

In 1970 FPC issued Orders 402 and 402-A, which were designed to
encourage intrastate pipelines and distribution coripanies--which are
exempt from FPC jurisdiction--to make short-term sales or deliveries
of natural gas in interstate commerce without prior FPC review, in order
to provide jurisdictional companies with emergency gas supplies for up
10 60 days. In 1970 FPC also issued Order 418, which allowed gas pro-
ducers, subject vo FPC jurisdiction, to make emergency sales of gas to
interstate pipelines without prior FPC authorization tor periods up to
60 days. The intent of these orders was to permit short-term sales of
gas at prices generally exceeding area rate ceilings, in hopes of attract-
ing new gzs to the interstate market.

FPC issued Orders 431 and 431-A in April 1971 and July 1972,
respectively. These orders provided that certificates permitting inter-
state operations could be issued for a limited duration (usually less than
3 years) if FPC found that an emergency existed on the gas purchasers
system and the rate to be charged was reasonable.

In September 1973 FPC issued Order 491, which extended emergency
sales under Orders 402, 402-A, znd 118 from 60 to 180 days t{o help alle-
viate tl.e gas shortage anticipated for the 1873-74 heating season. In March
1974 FPC returned the duration of emergency sales to the original 60 days.

On June 21, 1974, FPC issued Opirnjon 699, which (i) terminated the
producer emergency gas sales program under Order 418 and the limited-
term certificate program under Orders 431 and 431-A and (2) established a
uniform nationwide rate i{or natural gas producers in lieu ot the several
area rates previously used. The optional certificate procedure remained
in effect.




FPC ORGANIZATION _ : ' >

FPC is organized intoga\headquarters and five regional offices. \ T
About 90 percent of FPC's staff is assigned to the several bureaus and offices

comprising headquarters., The principal headquarters units and their re- \
sponsibiiities are:____—— '

\ §

]
--Bufeau of Power--performs necessary staff work involving the ‘
regulation of non-Federal hydroelectric projects and interstate

sa\lgs_\of electricity. ' '

--Bureau of Natural Gas (BNG)Z-performs necessary staif work in-
volving the regulation of intérstate pipelines and interstate sales
\\of natural gas by gas producers and pipelines.
--Officc of Economics--prepares economic and statistical studies
and makes econontic policy recommendations to the Commission.

--Office of the General Counsel (OGC)- -responsible for the legal
. phases of all FPC functions. including litigation in the courts.

s

--Executive Director>-responsible for the effectiveness and effi-

_ciency ol stall op€rations and reports to the Chairman on adminis-
trative and executive matters.

--Qffice of Environmental Quality--responsibie for environmental
reviews under the Federal Power Act, inhe Natural Gas Act, the
N:tionai Environmental Policy Act, and related statutes.

--Chief Engineer--responsible for FPC's nrogram for conservation
of energy and the efficiency of energy systems of regulated public
utilities and natural gas companies and their cusiomers.

FPC was aftorded an opportunity to comment on this report. By letter
dated July 18, 1874, the Chairman, FPC furnished us with voluminous com-
ments, exhibits, and other materials, including staff papers prepared by
the principal offices involved in the matters discussed in the report. The
Chairman's letter and pertinent e;ﬂf’erpts of the remaining material are
attached as appendix II. The substance of the comments and our evaluation
of them are discussed in the sections to which they apply.

SR
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CHAPTER 2

IMPROPER EXTENSIONS OF EMERGENCVY

GAS SALES CONTRACTS

As of December 31, 1973, FPC had granted $6 1/ extensions to :
producers making 60-‘day emergency gas sales, without issuing regulations
authorizing such extensions as requirec by the Natural Gas Act. More-
over, the circumstanges surrounding the granting of ¢ertain of these ex-
tensions raise ques‘,icjns 25 to the propriety of FPC's jactions.

FAILURE TO ISSUE I\;ECESSARY REGULATIONS
AUTHORIZING CONTRACT EXTENSION

Consistent with iis aim of getting more natural gas into ft.e interstate
market, FPC issued -Order 418 on December 10, 1970. Order 418 added
a new dimension to FPC's efforts to deal with the gas shortage by amending
the regulaticns to encourage independent natural gas producers to make
emergency sales to interstate pipelines and {0 encourage emergency opera-
tions (e.g., exchanges) between pipelines. Tne order authorized emergency
preducer sales and emergency operations for up to 60 days without the need
for prior FPC certification under the Natural Gas Act. -

Section 7 {c) of this act {15 U.S.C. 717f(c)) provides that:
s % % the Commission may issue a temporary certificate in
cases of emergency, to assure maintenance of ad:quate service
or to serve particular customers, without notice or hearing,
pending the determination of an application for a certificate,
and may by regulation exempt fromn the requirements of this
section temporary acts or operations for which the issuance

of a certificate will not be required in the public interest.
(Underscoring supplied. )

In our v* . the undersuored portions vere enacted because some
circumstanc.s (i.e., when the ''public interest" so requires) are such
that FPC should be able to authorize temporary natural gas transactions
by persons and companies that are not applicants for permanent certificates
and without the delay occasioned by the usual notice and hearing procedures.
This 1s not to say, however, that such measures are not to be made a
matter of puclic disclosure. Therefore, we interpret the statute .0 mean
that FPC may, if in the interest of the general welfare, issue regulations
to deal with the exigencics cf a situation; that such regulation may exempt
interstate natural gas transactions from the requiremerts of 7{c); but that ‘ ’

\

1/ We used the records of the Secretary, FPC, in arriving at the 26 exten- -
sionc to the 60-day producer emergency gas sales. BNG records, how-
ever, ishowed that about 139 extensions were granted. We could not rec-
oncile these differences.

!
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all such measures are, by the statute's terms, io be a matter of
regulatory policy.

In the Natural Gas Act the Congress provided for regulation of natvral
gas in interstate commerce. And it is reasonable that in doing so, the
Congress required FPC to exercise its emergency authority within the
regulatory framework of the act and to take steps necessary to deal with
emergencies "by regulation, ' that is, by orders issued pursuert to the
act, specifying the temporary acts or operations to be exempted., Clearly
a benefit of requiring FPC to Heal in a regulatory framework wiih those
temporary measures taken in the pubhc interest is that the pubhc is thus
‘notified of FPC's actions. While ir emergencies FPC can waive the usual
requirements of notice and comments when promulgating regulations,
interested persons would nevertheless learn of the FPC policy and be
able to express their views of thereon to the Commission. W= think the
Congress recognized this benefit and, therefore, provided that, when the
- need presented 1tse1f FPC could expmo’f temporary acts and operations,
but only n" it did so ''by regulation. "

In Order 418 FPC stated that several parties had suggested that the
proposed 60-day period of emergency operation be extended to periods
ranging from 3 to 6 months. FPC rejected these suggestions because
to do so would be a drastic departure frorn its stated purpose. FPC de-
ferred dispositon of the longer-term emergency sales issue "'until such
time as we may propose additional rules applicable to emergency trans-
actions on a more extended basis. "

Thus, Order 418 did not authorize extensions of emergency operations
or sales initiated thereunder for additional periods. In fact, it specifically
provided thiat emergency operations and emergency sales or transportation
undertaken w1thou+ certificate authorization were to be for a single 60- day
period and "shall be discontinued upon the expiration of the 60-day period.'
{Underscoring supplied.)

As of December 31, 1973, FPC had approved 96 extensicas to pro-
ducers making 60-day emergency sales pursuant to Order 418, allowing the
producers to charge the same rate as charged under the initial 60-day
emergency sale,

We believe these extensions are obiectionable because they represent
a departure both from FPC's stated intenticns and its regulations,

Clearly, FPC had the authority to include extension-of-sale provisions
in Order 418 or to amend the order when ¥PC decided that extensions were
_ desirable. Had it done so, the extension provisions would have been sub-
ject to scrutiny and comment by interested parties. FPC's failure to do
so0, coupled with the requirement in the order for discontinuance at the
end of the 50 days, leads us to conclude that any extensions of temporary
authority under Order 418 are of questionable legality since they were not
contemplated by or granted pursuant to a duly promulgated FPC regulation.

Py
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FPC's General Counsel believes FPC had plenary authority to waive-_>-_
requirementg in the regulations when'it deemed it necessary, and the ex-% I
tension of the deadline when<mergency operations must be terminated was\ LT —
within FPC's zuthority. We do not agree.

EXTENSIONS GRANTED TO PREVENT - \
INTERRUP TIONS IN SERVICE ) j

Extensions/granted to. companies applying

for Iimi‘ed-term certiiicates ' '
— ‘

On June 20, 1973, the Commiizyn', by memorandum, authorized the ] |
Secretary of FPC to grant extensions to those producers who were making |
60-cay emergency sales under Order 418 and who also had a pending appli- :
cationfor a limited-term certificate under Orders 431 and 431-A. The |
delegation to the Secretary stated that, to prevent a forced interruption of |
service to pipelines with emergency needs. the Secretary was authorized
to routinely grant an extension when a 60-day emergency sale had com-
menc.d under Order 418 and when action could not be taken on the pending
application for a limited-term c/ertificate before expiration of the sale.

Vs Ve

In a joint memoranduny fo the Commission dated June 20, 1973, OGC

-.and BNG responded to a/@23tion as to vhether FPC should authorize an
unconditioned grant of-an extension. The memorandum stated that, since
the central issue in limited-term certificate applications was the price
sought by the producer, it would be inappropriate to permit the continued
sale of gas at the emergency sale price without appropriate safeguards.
The memorandum recommended that the extensions include a refund pro-
vision down to the price ultimately arrived at for sales under the limited-
term certification, or, if the certificate application was withdrawn, down
to the applicable area rate ceiling.

Under the Commission's written delegation of authority, the Secretary
granted 86 1/ extensions to sales being made under Order 118, but only
1 extension contained the recommended refund provision.

In 26 of the 86 cases, after obtairing the extensions, the companies
withdrew their applications before firial action by FPC on their limited-term
certificates. In 8 of these 26 case§ the company, after withdrawing its appli-
cation, sold gas to the same customer under Order 491 at rates generally
higher than those permitted under limited-term certificates. Thus sales
were made at unregulated rates for periods up to 300 days--a 60-day emer-
gency sale, a 60-day extension, and a 180-day emergency gas sale under
Order 491. ]

1/ In two cases the companies had withdrawn their limited-term certificate
applications before secking an extension. The Secretary inadvertently -
granted the extension sought.



In the rem=aining 18 cases, the sales were tertnmated at the expiration
of the extensior. Thus the company scld gas at unr legulated rates for more
than 60 days and the intended benefits of the extensions--uninterrupted gas
supplies--were not realized.

Extensions granted to cope with
court stay of Order 481

13

On September ‘lq, 1973, FPC issued Order 491 which essentially
extenced from 60 to 180 days the period in which emergency sales could
be made under Orders 402, 402-A, and 418. , \
I

In issuing Order 431, FPC dlspensed with publpc notice and comment
on the new regula+1ons because in FPC's view an impending gas shortage
required action to-enable gas consumers to obtain reliable service during
the 1973-74 winter heating season. Order 491 was made effective on the
date of issuance. . . '

~

Cn September 50 1873, the Cérisumef Federation of America and
others applied te FPC for rehearmg of Order 41 and stay of the order's
effectiveness pending review. =

-

On September 21, 1973, a suit was filed in Federal court by the
Consumer Federation of America, et al, in opposition to Order 491 which
claimed, in part, that such action was de facto deregulation of the natural
gas industry and that FPC's procedures in issuing Order 491 failed to

comply with the regulatory procedural requirements of the Administrative
Procedure Act.

On September 25, 1873, FPC issued Order 491-A providing for public
comment on the new regulatlon modifications, although the reguiations
were allowed to remain in effect. Order 491-A stated that the rehearing
sought by the Consumer Federation of America was being treated as a
motion for reconsideration and would be taken under advisement and de-
ferred pending a further FPC order to be issued on or before November 13,
1973, after receiving any public comments on Order 491,

1

: \

On September 26, 1973, FPC responded to the motion for stay of
Order 491 filed with the court by the Consumer Federation of America,
et al. In its response, the FPC presented data indicating what it brlieved
io be an impending nationwide shortage of natural gas during the 1973-74
winter season. FPC stated that its previous rules limited emergency sales
to 60 days only, and this period was too short to obtain sufficient gas com-
mitments for the winter heating season, whereas gas commitments would
be increased if the length of sales was extended to 180 days. FPC advised
the court that FPC's aciion in meeting this emergency represented a clear
case in which the fulfillment of FPC's statutory duties required the i' terest
of private litigants to give way to the realization of public purposes and
requested the court to deny the motion for stay.
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On October 3, ,'i‘é?B,- the court stayed implementation of Order 491
pending final FPC action on the motion for reconsideration made by the
Consumer Federation of America. FPC did not appeal this ruling.

On November 2, 1973, FPC, after considering the opposition of the
Consumer Federation of America and others, issued Order 491-B reaffirm-
ing Order 491.

From October 3 to November 2, 1373, FPC approved extensions to
21 emergency sales entered into pursuant to Order 418. As noted pre-

viously, extensions were notlauthomzed by Ordexr 418. -

Furthermore, eight of the extensions granted were to companies that
had no applications pending for limited-term certificates under Orders 431
and 431-A, which was the only basis for an extension in the written delega-
tion of authority given by the Commission to the Secretary.

We asked the -Secretary, FPC, why extensions were granted to
companies engaged in 60-day emergency sales when there were no pend-
ing applications for limited-term certificates. The Secretary said the
Commission orally authorized him to grant extensions, even when limited-
term certificate applications were not pending. The Secretary could not
tell us exactly when this oral delegation of authority was made.

Order 491 provided that producers making 60-day sales could begin
a new 180-day sale when the 60-day sale expired. The Chief, BNG, told
us that, when the court stayed implementation of Order 491, FPC was
faced with the problem of either forcing interruptions in the flow of gas
or granting extensions under the 60-day order. According to the Chief,-
FPC was anticipating a severe gas shortage for the 1973-74 winter and
stated that extending the 60~ day sales was the only way it could get the
gas.

We reviewed the Secretary's records of Commission meetings but
found no evidence that Order 491 was brought up at any Commission meet-
ing and no record of Commnission discussions of (1) the court stay of
Order 491, (2) the need to grant extensions to companies selling under
Order.418 but which had not filed for limited-term certificates, or
(3) a delegation of authority to the Secretary.

CONCLUSIONS

The extensions granted to producers selling under Order 418 were im-
proper because they were not authorized by z duly promulgated FPC regu-
lation. Also the extensions run counter to ¥PC's stated intentions and
clear commitment to limit the duration of :mergency producer sales to
60 days until additional regulations were issued. While the Commission
no doubt acted in accordance with what it viewed as the public interest,

. fuch actions must be conducted within the i"egulatory framework of the
Natural Gas Act. In our opinion, this was not done.




-

The eight extensions granted producers whose 60-day emergency sales -

expired during thé period of-the court stay of Order 491 are particularly®

troublesome. It is clear thése extensions were intended to carry out FPC\s

objective of maintaining an uninterrupted flow of gas during a period of
perceived gas shortages. Equally clear is that FPC's actions in granting
the extensions negated the effect of the court stay.
e N

The dilemma FPC found itself in was of its own doing. Had FPC
issued thé appropriate regulations in February 1971 when it begzn to
grant exténsions to producers making 60-day emergency sales, the issues
involved cBuld have been settled by the time of the court imposed stay of
Order 491 in September 1973. -

In any event, when the court"was not swayed by FPC's argument that

. the public interest required immediate authorization of emergency sales

for longer than 60 days, it was incumbent on FPC to either appeal the
court ruling imposing a stay of Order 491 or issue regulations permitting
extensions of emergency producer sales. The granting of the eight exten~
sions without exhausting other rem@dies, raises serious questions as to
the propriety of FPC's actions.
- e
We cannot agree/with the FPC General Counsel's assertion that the
Commission has pienary/af(xthority to waive regulations. Such authority
“would make a sham of-the regulatory process.

When considéring Order 418 the Commaission specifically rejected the
proposal that emergency producer sales be authorized for periods exceed-

ing 60 days, deferring the question until additional regulations could be
proposed. These additonal regulations were embodied in Order 491,
which the court caw fit to stay.

If the Commission's plenary authority can then be used to accomplish

what could not be accomplished through formal regulations, then litigation
by dissenting parties is futile. However, final resolution of this matter
lies with the Congress and the courts.

AGENCY COMMENTS AND OUR EVALUATION

~

Failure to issue regulations /

In his July 19, 1974, letter, the Chairman, FPC, stated that our
report:

s % % concludes that all extensions of emergency sales were
improperly granted because tne Commission did not undertake a
public rulemaking proceeding with opportunity for the submission
of data and views by interested parties before granting extensions
to meet the emergency.

"It is the opinion cof the General Counsel that the Commission is not
so restricted in meeting emergency situations. * * * The very idea



60-day emergency producer sales under Order 418 were improper. He
added that: 7 : . .

it is not our principal objection that the extensions of emergency sales
were not a matier of regulatory policy. We never doubted that the exten-
sions were part of FPC's policy. QOur obJectlon is to the fact that FPC's

of a public rulemaking proceeding to extend emergency
procedures woulo seem antithetical to the ex1>tence of the
emergency

"The principal objection of the report to the Commission's

grantmg extensions of emergency sales to avoid interruptions

of service durmg the emergency appearq to be that the practice

was not a 'matter of regulatory policy.' This assertion is with- . :
out foundation. All grants of extensions of emergency sales to ' !
aveid mterruptlons of service during the emergency were the
result of a :onsidered Commission regulatory pc?hcy consistent
with the public interest in contmuous gas sermcel

/"[

The Chairman dlsagreed with our conclusion that the extensions of

~ ) -
"It is indeed relevant to observe that over the entire pericd
since Nay 7, 1970, when Order No. 402 was issued, there has
been no objection to the practice in spite of the fact that the
Federal Power Commission is a closely supervised regulatory
agency in terms of public examination and legislative oversight. "

The Chairman has misstated our position on several points. First,

policy was not embodied in nor carried out ''by regulation' as required '\

by the Natu: al Gas Act.

Secondly, GAO never maintained that the Commission could never

act without first conducting a public rulemaking proceeding. However, i
we do maintain that t".e Commaission's efforts to deal with emergencies
must be carried out by regulation. In this connection the FPC General
Counsel's memorandum is instructive. {(See p. 85.) He correctly points
out that the law permits the usual requirements of notice and comments

to be bypassed when the agency for good cause finds that notice and public
procedure are impracticable, unnecessary, or contrary to the public
interest. In issuing Order 491 FPC dispensed with its normal procedures
of notice and comment because the emergency demanded immediate action.
The regulations were made effective on the date of issuance. Nevertheless,
FPC did provide for aftzr-the-fact comment and the new 180-day emergency
sale policy was embodi ed in a duly promulgated regulation. The extensions

to sales made under Order 418 were not. :

. | . .
With respect to thé Chairman's comment that a public rulemaking

proceeding was antithetical to the existence of the emergency, it need only
be remembered that extensions to 60-day emergency producer sales under
Order 418 were made over a 32-month period, February 1971 to November

1973,

%urely appropriate regulations could have becn issued within that

t
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time period, and especially since FPC could have waived the notice
and comment requ1rements, had it found it necessary to do so.

Lastly, we do not object to "all exiensions of emergency sales. '
Orders 402 and 402-A clearly authorized extensions of sales upon applica-
tion by the parties involved. Equally as clear is the fact that Order 418
rejected the notion that producer emergency sales should be authorized
for more than a single 69-day period.

. We fail to see any relevahce in the Chairman's observation that
since Order 402 was issued there had been no objecticn to the emergency
sales extensions. As previously noted, Orders 402 and 402-A provided
for extensions of emergency sales and no objection could be expected. In
view of (1) FPC s clear commitment to limit producer sales under
Order 418 to 60 days and (2) the absence of any public announcement that
the policy had changed and extensions were to be granted to procducers,
who had an opportunity to object? The Chairman is apparently placing
great weight on the technicality that, had someone visited FPC's Office
of Public Information and asked for and examined the right files, he
could have discovered that extensions were being granted. We fail {o
see how the absence of a dissent in this situation could be considered a '
public endorsement of FPC's actions.

A clearer picture of the reaction of those who closely fellow FPC
actions can be discerned from what happened when FPC attempted to
extend emergency p. -‘cer sa.es to 180 days through the issuance of
Order 491. As previvusly discussed, FPC's action was quickly challenged
in the courts by the Consumer Federation of America, Amerizan Public
Gas Association, American Public Power Association, and the National
League of Citiez-United States Conference of Mayors.

Extensions granted to offset ;
effect of court stay of Order 491

In justifying the extensions granted during the couri-imposed stay of
Order 491, the Chairman cited the severe energy shortage confronting the
Nation in September 1973 and stated that as a matter of public policy it
would have been contrary to the public interest to cut off sales at that time.
The Chairman expressed the opinion that FPC had responded to an emer-
gency situation within its powers as delegated by the Congress. The
Chairman stated that the eight extensions questioned by GAO were a legal
and necessary exercise of its powers. He cited the General Ccunsel's
opinion that:

"= % % the GAO report states that some extensions of the 60~
day emergency sales were granted 'to offset the effr.ct of the
court stay' of Order No. 491. This action was not improper
since the 60-day procedure established by Order No. 418
was effectively reinstated and effective after the court stay.'

The Chairman also stated that our report was misleading when it
stated that the FPC Secretary's records contained no record of discussions

11
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of the court stay of Order 4981, the need fo grant extensions to companiesy
hat had not filed for a limited-term certificate, or a delegation of 5 R

aut‘lorlty The Chairman sait~there were extended discussions of these \

subjects but that the Secretary maintains records only of actions taken

by the Commission on each formal agenda item. The Chairman further \
advised us that there was-an oral delegation of authority given the - v
Secretary.

Our examination of the Secretary's records was undertaken for the
purpose of \abtaining insight into the Commission's thinking. What we
found was: * )

--The Secretary had not prepaéoﬂicial minutes of Commission ‘
~-—.meetings for a period of one year.
S~
--Orders 491 and the subsequent affirming orders were never
placed on the Commission's agenda. The only explanation we
were able to obtain from the Secretary was that these orders
must have been acted upon in executive sessions, of which no
- records are maintained

--The Secretary ha record of the Commission taking action
defcgatmg him authority to grant extensions to companies that
had not filed applications for limited-term certificates.

We never doubted that the Secretary was told to do what he did. We
were interested in learning wiy the Commission decided to grant extensions
in the face of the court stay of its order extending the length of emergency
sales. This we were unable to do.

FPC does not deny the fact that its action was intended to offset the
effect of the court stay. It does maintain that its action was proper. We
cannot agree.

The General Counsel's assertion that the court stay effectively rein-
stated Order 418 is entirely correct. As discussed earlier, however,
Order 418 did not authorize emergency sales beyond the initial 60-day
period. Order 491 was an attempt/t/o extend the 60-day period to 180 days
and the court saw fit to stay implementation of the order.

The General Counsel maintains that the extensions represent a waiver
of the requirement that the sales be terminated after 60 days. He stated
that:

!

"« % % a5 in any other regulation, the Commission has authority to '

waive the provisions of the regulation in appropriate circumstances.

Cf. Municipal Light Boards v. F.P.C., 450 F. 2d 1341 (D.C,

Cir. 1372}); Municipal Electric Utility Ass'n. of Ala. v. F.P.C.,

485 F. 2d 967 (D.C. Cir. 1973)."7

Our analysis of the cited cases showed that neither case involved the
waiver of regulations affecting third parties. The aspects of both cases

12 \



pertinent to this discussion involved routine internal management and
housekeeping functions. In our opinion neither case can be construed to
authorize waiver of regulations as a means to implement substantive
program cor policy changes.

13




CHAPTER 3

EMERGENCY GAS SALES: NEED FOR

COMPLETE AND ACCURATE DATA

FPC needs to obtain complete and accurate data on the volume and
price of gas brought to the iuterstate market by its emergency gas sales
program to adequately assess their effectiveness. The orders implement-
ing emergency sales eitherlwere not enforced or required only submission
of estimates when the sale Eegan. As a result, FPC relied on incomplete

!

and inaccurate data in its decisionmaking processes.

Steps have been taken or are planned by FPC to imbrové its data
collection system.

FAILURE TO OBTAIN ACTUAL
PRICE ARND VOLUME DATA

In 1970 FPC issued Orders 402 and 402-A, which were designed to
encourage intrastate pipelines and distribution companies--which are ex-
empt from FPC jurisdiction--to make short-term sales or deliveries of
natural gas in interstate commerce without prior FPC review, This was
intended to provide jurisdictional companies with emergency gas supplies
for up to 60 days. The effect of these orders was to permit short-term
sales at prices generally exceeding area rate ceilings, thus hoping to
attract new gas to the interstate m-rket.

Orders 402 and 402-A \require the seller or transporter, within
10 days after the emergency sale commences, to file with FPC a state-
ment in writing and under oath briefly outlining the nature of the emer-
gency. Within 10 days after the ferininasion of the emergency, a sworn
statement is to be filed with FPC stating the volumes of gas delivered
and the total reimbursement received by the seller.

For the most part, companies entering into 60-day emergency sales
under Orders 402 and 402-A provided FPC with estimates of the volumes
of gas tc be delivered and the price to be charged as part o their notifi-
cation to FPC that an emergency sale had commenced. Few companies
had complied with the requirement in Orders 402 and 402-A that actual
price and volume data be provided to FPC after the sale was completed.

From May 1970 through December 1973, there were 143 60-day
emergency gas sales and extensions under Orders 402 and 402-A. Of
these sales, 142 had been terminated for more than 10 days as of
December 231, 1973, and the seller should have reported to FPC the actual

14
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volumes delivered and the rnlmbursement received. FPC records show, % -
however, that this data had be;{recelved on only six sales. 1/ -

-

The Natural Gas Act in section 10 (b) states that;

"It shall be unlawful-for any natural-gas company willfully to hinder, y
delay, or obstruct the making, filing, or keeping of any information, |
documest,. report, memorandum, record, or account required to be

made, gled 0. £ept under this act or any rule, regulation, or order

thereun q\.ﬁ'- (52 3tat. 826 (1938); 15 U.S.C. 717i}

Secction 21 (b) of the act establishes th/e/périalities for violatiag the report-
ing requirement and states:

/(?
- — . .

"ATI})? person who willfully @and knowingly violates any rule,

-~ regulation, restriction, condition, or order made or imposed
by the Commission vnder guthority of this act, shall, in addition
to any other penalties provided by law, be pumshed upon con-

*/wctmn thereof by a fine of not exceeding $:>OO for each and
-7 every day durmg which such/offense occurs.'' (52 Stat. 833
(1938); 15 U.S.C. 717t)

FPC officials acknowledged/at actual volume and price data had not

" been received from the seller in many cases and stated that, due to man-
power limitations, a followup to ubtain the data had not been made., As

a resulf, the estimates submitted by the companies when the sales began
have been used by the FPC staff in preparing summaries of these sales
which have been reported to the Commissioners and the public.

The Chief, BNG, expressed doubt as to whether the penalty provisions
of “he Natural Gas Act could be effectively applied to firms selling under
Orders 402 and 402-A because they were not normally subject to FPC

jurisdiction. No enforcernent action has been taken against any company

failing to file the required report.

In view of the Chief's statement, it seems appropriate to clee :1y'p1ace»

the reporting requirements on the interstate company subject to FPC juris-
diction in the future.

1/ FPC did not use the actual figures reported for decisionmaking purposes.
On the basis of the eriginal explanation given to us of how emergency gas
sales were recorded, FPC records snowed that actual data on only six |
sales had been received. We brought this to the attention of FPC offi-
cials in February 1974. FPC officials advised us in June 1974 that they
think that, whenever their worksheets confain a number other than a
round numbszr, it represents the actual amount of gas delivered. On the
basis of this criteria, the records show that FPC may have received
actual data on as many as 75 sales. To clarify the situation, FPC is

sending letters to all purchasers to obtain the actual amount of gas re-
ceived and the price paid.

G N s
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PEST BOCUMENT AVABE_ABLE |

INCOMPLETE DATA USED EN EVALUATING
41V Jih 4 1Y

FPC Order 491 issued in September 1973 extended the length of
emergency sales under Orders 402, 402-A, and 418 from 60 to 180 days.
Order 491 stirred considerable controversy and resulted in petitions to
FPC to reconsider its decision as well as court challenges of the order.

In Noveniber 1973 FPC reaffirmed its decision to permit 180-day
emergency sales by issuing Order 491-B. In the text of this order, the
'CommJSbLon stated: ‘

"In the 12 working day'sk immediately prior to Order No. 491,
20 new sales were initiated under the 60 day exemption dedi-
cating 8, 272, 460 Mci [thousand cubic feet] of gas to the inter-
state market at a weighted average cost of 50.82 cents per
Mecf. During the next twelve working days during which the
180 day oxemption was available, 26 new sales were inifiayed
bringing 20, 848, 800 Mcf to the interstate market at a weighte
average cost of 48. 16 cents per Mecf."

s e 3 ale 3
= b & = w

"Thus, our 180 day exemption generated more than twice the
amount of gas that was made avaiiable in a comparable
period under the 60 day exemption. I' is also noteworthy that
the weighted price average decreased rather than increased,
under the 180 day exomption. This evidence, reilecting a
two-fold increase in supply with no increasz in the weighted
average cost lends support to our conclusion that Order

No. 491 is required by the public interest.” (Underscoring
supplied.) i

FPC files and records showed that the above stitements were inaccu-
rate because they were based on incomplete data. In the 12 wo.xing days
before Order 491, FPC records show that 23--rather than 20--60-day
emergency sales had been made under Order 418.

During the 12 working days foliowing issuance of Order 49!. 55 sales
were made rather than the 26 scles cited by FPC.  We cculd not fully re-
‘'solve how and why incomplete sales data was used. In a few cases the
reason .pparently was that estimated price and/or volume data had rot
been provided to FPC for sales under Order 491.

The Chief, BNG, attributed the problem to a failure of his bureau to
provide complete data to OGC for use in drafting the order,

Two sales made under Order 491 were apparently omitted because
volume data was rot available. These sales were made at 55 cents and
60 cents per thousand cubic fect (MCF}. The weighted average price for
the remaini~g 53 sales was 51.02 cents per MCF and would be higher if
the voiume data had been available for the two sales mentioned above,

16
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Nevertheless, the 51,02 cents per MCF is still higher than the 48.16 -2,
cents per MCF relied on by FPC. ‘\ =
< .-
The foregoing is not to suggest that FPC's decision would have been
different bad complete data been used. However, we believe it axiomatic
that decisions should be based on as complete and accurate data as possible.
Even if FPC had received and used all the data concerning sales under
Orders/418 and 451, it would still have been relying on estimated data.
Order 41\8 issued in December, 1970, required that FPC be notified of the
price to be-charged for the gas and a statement as to the character of the
sale. In most cases, the statements-filed with FPC included an estimate
of the volume of gas to be deliveréd. In contrast to Orders 402 and 402-A,
Order 418 did not require *hat- PC be notified of the price charged or the
acttial volume d:livered when the sale was completed. Had FPC enforced
the reporting requirement under Orders 402 and 40%~A and included a com- !
parable reporting requirement in Order 418, it would have substantial actual
price and volume data -+ith which to assess these programs' effectiveness.

— When Order 491 was issued--3eptember 14, 1973--137 sales and exten-

sions under Orders 402 and.402-A had been terminated and actual price and
volure data should have béen on file at FPC. Data on only six sales had
been received by FPC, -1/ Similarly, 464 sales under Order 418 had been
terminated by the time Order 491 was issued. Had FPC obtained actual

price and volume data on these sales, it would have had better data on which
to base its derision.

The limited evidence available suggests that the estimates of the vol-
umes of gas to be delivered provided to FI'C varied substantially from the
volumes of gas actiually delivered,

The table below compares the estimates received by FPC with the ac-
tual volumes deliverad under the 180-day emergency sales program. In
every case that data was available, the actual volume wus less than what had
been estimated, as follows:

Estimsated \olume Actual volume
reported to FPC delivered

P

(1n MCF} /(m MCF) Difference
1,088.000 716 1,078, 284

54,000 4,300 438,700
5,400,000 200, 000 4, 509, 000
&4, 002 25, 004 29, 000

270,000 99, 000 180,000
540,000 78,242 451,758 !
* !
270, 000 9,149 280, 851
1,668, 000 t, 107,407 8,560, 593

Note: On the basis of the volumes presented above and the prices at which
the gas was gold, the estimated weighted average price was 53.5
cents per MCF whereas the actual weighted average price was
54. 4 cents per MCF.

1/ See note on page 15.
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In a memorandum transmitting emergency sales data--price,
volumeés, average weighted price-~to the Commlssmners in January 1974,
BNG made the following clarifications: 'Actual volumes have been used
where available. Actual volumes are usually less than anticipated
volumes.' Since FPC did not obtain actual yrices and volumes for most
emergency sales, its reports on the results of these saleg--in terms of
addifional gas brought to the interstate market and the price to the
consumer--were basefi on estimates and not actual figures.

The data above show tl.at significant differences exist between the re-

ported estimated and actual volume of gas brought to the interstate market,

with corresponding effects on the weighted average price of gas sold. We
believe that actual prices and volumes for gas deliver?d under the emer-
gency procedures is needed to insure that FPC .and the public know the
benefits and costs of these emergency sale procedures and that decisions
on the efficacy of the procedures and thelr future worth are made on the
basis of reliable 1nformat10n. !
N ~ N

The Chief, BNG, acknowledged that the estimates were greater than
the actual amount of gas delivered and agreed that FPC should obtain
actual data for all sales. He indicated that all future FPC orders would
require that actual data be submitted., ‘The General Counsel FPC, con-
curred.

The Chief, BNG, stated that the disparity between the estimates and
the actual amount of gas delivered for the sales under Order 491 was not
as great as indicated by the few cases in the table on page 17, although he
did not have data to show what the disparity might be.

Under FPC's limited~term certificate program~-a program to induce
interstate sales for periods usually less than 3 years--the actual amount
of gas delivered was about 60 percent of the estimates initially given FPC.

The need to obtam actual data is clear regardless of the amount that
the actual and estunated amounts vary.

MONITORING OF THE 130- DAY
EMERGEN B

FPC Order 49! issued September 1973 which extended emergency gas
sales from 60 to 180¢ days, stated:

s % * In addition to the existing reporting requirements, we
will require that the pipeline purchaser report to the Secre-
tary within ten (10) days afier deliveries commence under the
180-day procedure, the ectimated volumes and rate charged

for the emnergencyisale.”

The order also stated that before the program enced--Aarch 15, 1974--
FPC would review the emergency measures to determine their impact
duriag the 1973-74 winter heating season and to determine what future
emcrgency measures mav be required.

)
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Order 491-A, issued September 25, 1973, which reaffirmed Qrder -
No. 491, stated the following regarding monitoring prices and volumes:

"+ % * Because of our mandatory review prior to March 15,
1974, and through the advance repcrting procedures prescribed
in-Order No. 491, we will closely monitor and review the re-
sults of these emergency procedures in fulfiiling our Congres-
sionally delegated mandate to assure adequate and safe serv-
ice to the Nation's gas consumers during this emergency period
and will determine wheth T any modification is necessary to
serve the public interest.

Order 491-B, issued November 2, 1973, which also reaffirmed Order
No. 491, stated the following regarding monitoring prices and volumes:

& % % we intended to monitor closely the volumes and prices
which are to be reported to us for all emergency sales.
Such monitoring will provide additional consumer protection in
two major respects. First, it will permit us to evaluate con-
finucusly the efficacy oi the 18J-day exemption procedure,
Should it appear that the public interest 1s not being served,
we can, of course, eliminate the procedure. Secondly,
through continuous monitoring, we will be abl2 10 initiate such
action as may be required with respect to specific sales which
appear to be inconsistent with the public Interest.” Underscor-
ing supplied. s

Order 491-C, which was issued November 21, 1973, and which also
reaffirmed Order 491, repeated this statement.

As part of its monitoring procedure, FPC recorded the estimated
price and volume of emergency sales reported to it, from which a weighted
average price for the gas sold was determined. This information was

then regularly supplied to the Commissioners for their information and
review.

Though FPC attempted to monitor the estimated prices and volumes
of gas sales reported to it pursvant to the 180-day emergency procedures,
FPC records of these sales contained gaps in estimated prices and vol-
umes. The records show that from September 1973 through January 1974
there were 257 180-day emergency gas sales. For 17 percent of these,
FPC had not received complete information. Reports on 12 sales were
missing estimated price and volume data, and reports on 32 sales were
missing either estimated price or volume data.

On February 21, 1974, we brought this matter, as well as general

*-.recordkeeping deficiencies, to the attention of BNG officials. We were

adviscd on March 6, 1974, that corrective action would be taken. A
followup review in June 1974 showed that all missing data for 180-day

1 sales had been obtained and improvements had been made in the records
raaintained for these sales. We were advised that the records for 60-
day emergency sales would be similarly improved in the near future.

19

L

PR



RECOMMENDATIONS T ,
To strengthen FPC's rrf\crﬁ{%oring ahd decisionmaking, we recommenc}“\ Co— -

that the Chairman, FPC:

!
--Insure that all data required to be reported to FPC is done so \ *
promptly and that a followup is made when the data is incomplete.

-- quire the reporting of actual volume and price data for inter-
state gas sales rather than continue to rely on estimates. ' :

--Impose reporting requiremey;/on regulated entities to insure
that needed data can be ol?/t,a'ned.
?invoke the penaltngpev'féions of the Natural Gas Act when required
information cannot be obtained frorn regulated entities.

--Establish an adequate recordkeeping and filing system for inter-
- state gas sales.

AGENCY COMMENTS AND OUR EVALUATION

FPC,N in com‘men_tinén our report, said it is collecting complete
volume and price data and appropriate action will be taken in the event
of refusal to furnish required data by those making interstate gas sales.

In response to our recommendation that FPC establish an adequate
record and filing system for interstate gas sales, FPC staled it has main-
tained such records for many years through annual reports submitted by
pipelines (FPC Form 2)., FPC agreed that more timely reporting of ac-
tual data during emergency periods is desirable and it instituted a pro-
cedure to secure actual price and volume data from the purchasing pipe-
line at the compietion of the purchase,.

We endorse the steps made by FPC to collect price and volume data.
We believe, however, that FPC Form 2 provide neither the necessary data,
nor data on a timely basis for use in FPC's decisionmaking processes.

BNG reatized thi-+ when we x‘éommended that actual data be collected
for emergency gas sales. For example, in a memorandum from BNG to the
Chairman, FPC, dated May 29, 1874, BNG made the following statement:

"+ % % Originally it had been thought that a comparison of the
estimated and actual volumes could be determined from Form 2.
However, in reviewing the Form 2's for 1973, we were unable
to reach definite conclusions because the data reported is not
comparable in most instances. "
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BEST DOCUMENT AVAILABLE

CHAPTER 4 |
- |

ACCOUNT OF PROCEEDINGS INVOLVING THE OPTIONAL

CERTIFICATE AND 180-DAY EMERGENCY GAS SALE PROCEDURE

In the following section we are presenting a factual account of the Optlonal
certificate and 180-day emergency gas sale procedures and their status in
the courts at the time our review was completed in June 1974, In addition,
we address specific questions raised concerning these two FPC procedures.
!
THE OPTIONAL CERTIFICATE PROCEDURE

The optional certificate procedure is available tP producers of natural
gas in lieu of the afea rate-certification procedure. : Under this procedure,
producers are offered the option to submit for FPC approval contracts with
interstate pipelines that specify natural gas rates negotiated between the
parties. A brief history of this procedure follows.

By publication dated April 6, 1972 (Docket No. R-441), 37 Fed. Reg.
7345, April 13, 1972, FPC gave notice that it was considering:

"¥ * * adopting rules and regulations providing an alternate
method under which it will consider the issuance of permanent
certificates for, and will otherwise regulate, new sales of
natural gas subject to the Commission's jurisdiction. % 3 %'

The proposed procedure, to be incorporated at 18 C.F.R. 2.75
et seg., was to provide that:
"‘"'5 %k appllcatlons for certification of future sales of natural
gc.s * % may, at the option of the signatory parties to sales
contracts, be submitted [with the sales contracts, for FPC
approval].”™ {id. 73458.) (Underscoring supplied.)

Subsequently, on'August 3, 1972, FPC issued Order 455, ''Statement
of Policy Relating to Optional Procedure for Certificating New Producer
Sales of Natural Gas, {' 37 Fed. Reg. 16189, Aug. 11, 1972. Order 455
was thereafter amended by Order 455-A, September 8, 1972, and Septem-
ber 15, 1972, which appeared at 37 Fed. Reg. 18721 and id. 20114, re-
spectively. In explaining Order 455, FPC indicated that, since certain
of its rate orders were under attack:

Mx ok ok gt the prasent time a producer, even if he is willing
to sell at the rates fixed in such opinions, does not know that
those rates wili be affirmed on appeal. Although in the Sunray
DX case supra, 391 U.S. 9, the Supreme Court held that a
producer cannot be required tc refund below the permanently-
certificated rate, the Supreme Court was not in that case rul-
ing on the question of whether a certificated rate, based upon
an area rate invalidated through court review, would necessarily
be 1mpregnable, and the certlﬁcatos so indicate. Conseguenily

i
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there is no assurance at the present time that a producer
mzy not ultimately have to refund some of an initial rate
based on a just and reasonable determination and upon
which the producer relied when it dedicated a new gas supply
to.the interstate market. In short, after some 18 years of
producer regulation, the producer does not know how much
it can lawfully charge for sales of natural gas in interstiate
commerce nor how much it will get if it develops and sells
new gas to the interstate market. The producer knows for
sure only that once it sells in interstate commerce it can-
not stop deliveries., " (3'7l Fed. Reg. 16191.)

At present, a natural gas prodiucer has the option to

--follow the traditional approach; i.e., it may seek a certificate of
convenienc> and necessity for the sale of natural gas at the level
determined by the applicable FPC area rate order, or

--usé the optional certificate procedure; i. e., it may submit for
FPC approval a contract stipulating a natural gas rate entered into
by the producer and its immediate buyer after negotiation by the
parties.

Opponents of the new procedure have argued that it (1) represents
deregulation of the pricing of natural gas because FPC has merely to
rusberstamp the negotiated rate and (2} is inconsistent with the mandate
of the Natural Gas Act and the court decisions on the act which requre
affirmative FI’C regulation of natural gas rates.

The first application for the optional certificate procedure in which a
full evidentiary proceeding was conducted was made by the Belco Petroleum
Corporation, Agent (Belco), which filed on October 24, 1972, pursuant to
18 C.F.R. 2.75, seeking authorization to sell and deliver natural gas in
interstate commerce to Tennessee Gas Pipeline Company (Tennessee).

On November 8, 1972, Texaco Inc., (Texaco) and Tenneco il Company
(Tenneco), also filed applications pursuant to section 2. 75 for certificates
authorizing sales and deliveries of natural gas in interstate commerce

to Tennessee. By order issued December 26, 1972, FPC consolidated the
applications for hearing and disposition.

Belco submitted to FPC a contract dated June 8, 1972, which pro-
vided for an initial sales price of 45 cents per MCF with annual rate
escalations of 1.5 cents per MCF for the contract term of 10 years.

Its application requested pregranted abandonment authorization, effec-
tive as of the date of expiration of the contract. The Belco contract dedi-
cated approximately 60 BCF (billion cubic feet) of new gas reserves to
Tennessee,

The terms and conditions of Texaco's and Tenneco's contracts with

Tennessee were identical. The proposed initial price was 45 cents per
MCF with annual escalations of 1 cent per MCF over a 20-year contract
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term. The Texaco and Tenneco contracts dedicated approximately Ut e
175 BCF in new gas reserves to Tennessee. ‘ \ . .
N—— - T e

) A prehezring conference was held on January 17, 1973. The hear- ;
ing before the administrative law judge (ALJ) ccmmenced on February 28, \ ;
1973, and concluded on-March 27, 1973. Before the ALJ issued his find- \
ings and recommendations, FPC, on April 10, 1973, directed certifica- |
tion of the gntire record from the ALJ to FPC.

FPC x'\enoered its decision in the Belco and accompanying applica-
tions in Opmlon 659, dated May 30, 1973, in which it made clear that ‘

. 18 C.F.R. 2.75 was devised to respopdto increasing demands for . !

’ natural gas. FPC also stressed thaf this decision did not ""set a producer !

_ rate.of general, industrywide applicability, any more than we bind our- |

— ‘selvesin a particular LJN-:—th‘uefxed natural gas] case to meake identical |
~T—_ _findings in all LNG cases, "' Belco, p. 5. The requested certificates ~
of public convenience and r.ecessity were granted authorizing Belco, i

- Texaco, and Tenneco to sell natural gas in interstate commerce to
Tennessee at the contract price, 45cents per MCF, subject to BTU
(British thermal unit) adjustmen} and annual escalation of 1 cent or
‘. 1.5 cents per MCF for-the contract pe rlods (10 and 20 years).

\ . The controversy over/lq decisicn is whether the optional certif-
- icate procedure constifutes deregulation. since the contract rate of
45 cents, proposed by the parties and found by FPC to be "just and
reasonable, "' exceeds by 73 percent the prevailing area rate (26 cents
per MCF established in Opinion 598, issued 3 years ago {46 FPC 86,
July 16, 1971) and affirmed by the Fifth Circuit (Placid Qil Co.
V. FPC, slip opinion 71-2761 (Apr. 16, 1973)).

We were asked the following questions about the optional certificate
procedure and the Belco decision:

"Is the use of optional pricing effective de facto deregula-
tion of the price of natural gas?

"Is the FPC's conduct in adopting-and actualiy administer-
ing the optional pricing procedure, especially in the Belco
* % % [case] in compliance witH the Natural Gas Act of 1938,
as interpreted by the Supreme Court of the United States in

the Phillips Petroleum case (347 U.S. 672(1954))?

"Can this procedure be used constantly to raise gas prices
with a minimum of adversary proceedings? |

"Are these actions and the entire optional pricing procedure
not violations of both the Natural Gas Act of 193¢ and the

Ag¢ sinistrative Procedures Act, especially 5 GSC 553 Sec-
tion (b)?"
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The bptioral certificate procedure and the FPC decision in Belco
are now being challenged in court. In John E. Moss, et al. v. Federal
Power Commission, United States Court of Appeals for the District

of Columbia Circuit, Civil Action No. 72-1337, petitioners raise,
inter alia, the fol'owing issue:

W o
=

. * % Whether the Federal Power Commission has power

v under th~ Naturdl Gas Act, to adopt a new substantive pro-
gram that provides for the setiing of interstate natural gas
rates on the basis of unregulated marxet prices., ' (Peti-
tioners' Brief, %p. 1, filed January 4, 1973.)

John E. Moss, et al. v. Federal ‘Poiver Commission’

The question raised in this case is whether the ciptional certificate
procedure and certain facets of it are consistent with the Natural Gas
Act and with court decisions construing the act.

The petitioners allege that the procedure represents deregulation
of natural gas prices by FPC and argue, inter alia, that, under the
Supreme Court's helding in Phillips Petroleum Co. v. Wisconsin,

347 U.S. 672 (1954}, FPC must regulate the price of natural gas in-
volved in interstate commerce,

The petitioners assert that, aside from the change in substantive
standards for fixing rates, FPC:

"% % % proposals to guarantee sellers of natural gas that
the provisions of their privately negotiated long-term con-
tracts would not be modified by regulatory action subsequent
to initial Commission autherization to commence service
arlb in conflict with the Commission's statutory responsibility
to provide continuing regulation over interstate natural gas

sales * * *," (Petitioner's Brief, p. 7.)
1

In support of thisﬁview, petitioners cite Texaco, Inc. et al. v. FPC,
Action Nos. 71-1560, et al., slip opinion (D.C. Cir.; Dec. 12, 1972).

The petitioners al‘so assert that there are no standards in Order 455
{the optional certificate procedure} which insure just and reasonable
rates. relying upon the Texas Gulf Coast Area Natural Gas Rate Cases,
District of Columbia Circuit, No. 71-1828, August 24, 1973. This case
is cited as rejecting the proposition that jurisdiction to review an FPC
Order is lacking when FPC states in the order that its action is consistent
with the Natural Gas A\ct.

In its brief, FPC defended Order 455 on the following grounds:
i
1. Order 455 is not a dercgulation measure. It is simply a change
in the procedures through which rates are reviewed; rates must
continue to be just and reasonable.
i B

i
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2. The optional certificate procedure is consistent with requirements

of the Natural Gas Act.

3. FPC has prescribed adequate criteria for determining whether
rates are just and reasonable under the optional certificate
procedure,

4. FPC may properly rely upon ncencost factors, as well as cost
factors, in determ'ming just and reasonable rates.

5. The optional certificaté procedure is a reasonable means of
dealing with the gas shortage.

Consumers Union of United States, Inc.
v. Federal Power Commission

The petitioners in this action seek judicial review of Opinion 659, the

Belco decision, on the grounds that the approved rates were not reason-
zble and the costing methodology used in reaching the decision was er-
roneous, specifically:

s % % (A) the Commission's use of a single 'test-year!
approach, rather than historic averages, to derive the crucial
productivity figures, and (B) the use of a 'supply project! ap-
proach while excluding evidence of unit, producer, or even
area costs relevant to these particular 'supply projects.'"
(Petitioners' Brief, p. 19.)

The petitioners also argue that FPC:

¥ % % erred in relying excessively upon contract
prices, intrastate sales prices, and other non-cost fac-
tors which it does not regulate and/or which derive
solely from market prices, in arriving at the 45 cent
rate.' (id., 39.)

The relief requested is (1} a reversal of Opinion 659 and (2) a re-
mand to FPC with instructions to certificate the subject sales at the
26-cent area rate established in Opinion 598, with appropriate upward
adjustments.

On August 15, 1974, the United States Court of Appeals for the
District of Columbia Circuit, in Civil Action No. 72-1837, decided that
with the exception of the pregranted abandonment provision, FPC's
optional certificate procedure--Order 455--was not a deregulation pro-

-._ vision nor was it inconsistent with the Natural Gas Act.

18L- Jay emergency gas sale procedure--
FPC Order 491

By Order 491, issued and effective September 14, 1973, 38 Fed.
Reg. 26603, September 24, 1973, FPC announced it was taking further
action to meet the perceived gas shortages for the 1973-74 winter
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heating-season. FPC indicated the moves were emergency measures U

. - -

designed to insure that adequate supplies of natural gas would be avail- )
able to consumers during thé~eold season.

Therefore, FPC stated that for up to 180 days no FPC authoriza- \ i
tion was requireaq in advance of emergency short-term purchases of v
natural gas by interstate pipelines. 'The cutoff date for applying Order 1&
491 was Mgarch 15, 1974; e.g., an emergency purchase "initiated on

February 1, 1974, may continue until July 31, 1974," 38 Fed. Reg. '

-26604 (1973{\ .

In additfion, FPC noted that the/?v{sions to regulations made by
Order 491 did not require notice orrhearing under 5 U.S.C. 552 (the
Administrative Procedure Act). -Accordingly, Order 491 had been
made effective the date of its-issuance (Sept. 14, 1973),

Controversy has arisen concerning Order 491 on the basis that it
represents ''decontrol’ of natural gas prices for 6 months.
. —~ We were requested to answ/er the following questions:
7 ~
"If the action in question was in fact rulemaking by the Com-~
- mission, does thﬁ ute then automatically apply?

"If the Commission action was not rulemaking, then has the
FPC not acted in a totally arbitrary and illegal manner?

“If this is in fact an informal ratemaking process, can it be
termed an evasion to avoid the formal ratemaking process?"

Similar to the questions discussed previously, the issues raised by
the questions are, in ouir view, also subsumed in litigation.

In Consumer Federation of America et al. v. Federal Power Com-
mission, United States Court of Appeals Ior the Dist.ict ol Columbia,
Civil Action No. 73-2009, filed September 21, 1973, petitioners ask for
review of Order 491, cu the grounds that the FPC lacks authority:

"x % % {o issue the dereg{ation order and that, in any
event, the procedures which it followed fail to comply with
the basic requirements of the Administrative Procedure Act
(5 U.S.C. 553) and the Natural Gas Act. "

By Order of October 3, 1973, the court stayed FPC Order 491 pend-
ing final FPC action pursuant to section (F') of Order 491-A, Septem- f

.. ber 25, 1973, 35 Fed. Reg. 27606.

In that section, FPC stated that the rehearing of Order 491 sought
by Consumer Federation of America in Civil Action No. 73-2009 was
being treated as a motion for 1 sconsideration and would be taken under
advisement and deferred pending a further FPC order on or before
November 13, 1973, afterits receipt of any comments on Order 491.

N
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On November 2, 1973, FPC issued Order 481~ B; 38 Fed. Reg.
31289, November 13, 1973, stating that:
"} %% an extension of the [existing] emergency pur-
chase term from 60 days to 180 days is imperatwe to im-

prove gas supply for the interstate market * * =" (id.,
31290.) -

'

FPC therefore affirmed its prior Orders 491 and 491}A.

Thereafter, on November 6, 1973, petitioners filed a motion for
extension of stay of Qrder 491-B, FPC then issued QOrder 491-C on
November 21, 1973, denying the petitioners' application for rehearing
and stay. The petitioners then again appealed to the ¥.S. Court of
Appeals for the District of Columbia Circuit. The court stayed
Order 491-B by its Order of December 10, 1973, and directed the
parties to file final briefs no later than January 28, 1974.

By Order of December 20, 1973, the Supreme Court granted FPC's

December 14, 1973, application to vacate the lower court's stay of
Order 491-8,

—

Subsequently, on March 1, 1974, FPC. issued Order 49i-D offi-
cially terminating on March 15, 1974, the procedures set forth in
Order 491 and reinstating its prior regulation allowing emergency
sales without certificate authorization for periods up to 60 days.
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CHAPTER 5
QOPTIONAL CERTIFICATE PROCEDURE:

NEED FOR TIMELY ACTION ON APPLICATIONS FILED

FPC fai.=d to take final action on applications made under its
optional certificate procedure promptly, with the result that gas cus-
tomers were subjected to prices which may not have been just and
reasonable, . :

In August 1972 FPC adopted the optional certificate procedure
(FPC Order 455), which authorizes natural gas sales by producers at
prices exceeding area ceiling rates, if found by FPC to be in the public
interest. The procedure allows the delivery of gas to begin before

firal FPC action on the application, as long as the deliveries are made
at rates no higher than the prevailing area ceiling rate for & months.
At the end of i1 6 months, if FPC has not entered its final order on
the application, ‘e producer, after filing a notice of change in rates
with FPC, can charge the rates specified in the contract until FPC acts
on the application.

Order No. 455 stated that the 6-month perind was reasonable and
was:

"% % % predicated on the assumption that the Commission
will have acted by final order within that period of time."
{

|

|
ate At ke 2
a_ | kg 5 3

\ :
"'Six months is clearly an adequate period for preliminary
Staff analysis and review of applications tendered under the
optional procedure. Accordingly, by action to deny or con-
dition certificates prior to the expiration of the six-month
period, we can protect against the impact of a nonrefundable
rate which is not just and reasonable. @ (Underscoring supplied. }

£

Between August 25, 1372, and March 5, 1974, 77 applications were
filed by producers for gas sales under the optional certificate procedure.
A breakdown of the 77 applications shows that as of March 5, 1974,

--24 had heen approved by FPC,

--3 had been denied by FPC,

--39 were in various stages of FPC's review process and
--11 had been withdrawn by the applicant.

The time required for FPC to take final action on the applications
ranged from 2.5 months to 15. 6 months; the average time was about
8 months. As a result some producers have received higher prices
for natural gas than may have been just and reasonable,
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FPC records show that, for 17 of the 77 applications for sales L
under the optional procedure, FPC could not act on the arplication -
within 6 mcnths and the prﬁmé‘érs received the contract price for gas -
before final FPC action on their applications. Of these 17 application, N
9 were ultimately approved by FPC,. 1 was denied, and 7 were stiil \ ;
pending final resclutionmrag of March 5, 1974, v
{

: ¢
4 ¢

The/application denied involved a producer which receive? a con-
tract price of 50 cents per MCF for about 6 mionths before FPC took
final action on his application. The 50 cents per MCF contract price
was 23. 125 cents per MCF greater than the prevailing area ceiling
rate. FPC records show that aBOyQO, 000 MCF of natu~al gas was
delivered per day under the coniract. On the basis of this data, we
estimate that the producer rec+ived about $828, 600 more for the gas f
sold than it would haveundér ..e prevailing area rate. The $828, 000 i
is not refundable, and thercfore the gas purchaser paid that much more
for the gas than he would have under the area rate srd has no chance
of recovering the payment. N

As of March 5, 1974, the-cost of gas sold under the seven applica-
tions pending final PPC action was about $1. 4 mijilion more than u.c
amount that would have been charged under the prevailing area rate.

—

As of March 5, 1974, two of the seven applications had received
initial decisions by FPC ALJs; both applications were denied. Though
all seven applications may ultimately be approved by FPC, some may
be denied. If the application is denied, the contract price being charged
by the producer may not be just or reasonable thereby resulting -1 an
overcharge to the gas customers.

PUSTENP ,

FPC needs to improve its procedures or revise its regulations t{o
provide effective protection against excessive rates and charges. Gen-
erally, FPC's procedures resulted in aprlications' being worked on in
the same sequence in which they were received--a first-in-first-out
basis. However, some applications were for sales to begin in the future;
others provided for sales to begin immediately., We discussed with FPC
officials the need tc act on applications providing for immediate sales
before considering other applica}i/o'ns. FPC officials acknowledged that
a problem existed and indicated that consideration would be given to re-
vising their procedures.

RECOMMENDATIONS TO THE CHAIRMAN, FPC

We recommend that, to procect natural gas customers from prices |
which are higher than may vc just or reasonable, the Chairman, FPC,
review its optional certificate procedures to insure that final action is
taken on applications promptly. This may require that FPC: (1) extend
the current b-month period during which the area rate applie , since
available data indicates an average of about 8 months is required for
final action on applications, (2) establish priority scheduling for those
applications which begin sales before final FPC order, or (3) require
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the rate received beforn final FPC order to be sub;ect io refund 1f
FPC determines the rate to be higher than necessary.

AGENCY COMMENTS AND OUR EVALUATION

FPC in its comments agreed with our recommendations and staced
that:

""We are reviewing our procedu.es to determine whether a
notice of rulemaking should be .s5ued to revise the procedure
so as to compel refund of the difference between the sales
price in effect after six monihs and the ultimate Just and
reasonable rate determined by the Commission, "

FPC also stated that our computation of the additional cost to custio-
mers of gas sold at the end of the 6-month pericd at pmces over the
-area rate is faulty, since:

"* % * there can be no assumption or speculation as to what
gas would have been provided had the area rate applied
instead of the requsted price. "

We believe that our compuiation is accurate. It should be remembered
that the producer had been selling gas at the area rate for 6-months prior
to receiving the contract rate because of inaction on the part of FPC. FPC
uliimately denied the producer's limited-terin certificate, The $828, 600
overcharge merely represents the difference beivwveen the area rate and
the higher contract rate. FPC is considering revising its rules to make
suck overcharges refundable. Obviously FPC will have to make an assump-
tion as to what effect a refund provision will have on the deliverability of
gas. '.

!

\
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N— e~ -
BREAKDOWN IN SAFEGUARDS TO

PREVENT CONFLICTS OF INTEREST \ i

Therﬁ has been widespread noncomphance by FPC officials with l
- the agency s standards of conduct regulations (18 C.F.R. 3.735) re-
sulting from a breakdown in the reporting system intended to disclose

financial holdings of officials that were actual or potential conflicts of

interest. Most FPC officials had failed to file required financial dis-

closurc forms for several years, ,ir(idi.ng the officials responsible

for obtaining and reviewing ihe disclosure forms. When officials made

the™ required disclosures, no review was made to safeguard the agency

and the officials from conflict of interest allegations.

The breakdown in procedures, including the failure to obtain staie-
_ments of financial interests from officials in policy and decisionmaking
/posnmns, precludes FPC and other appropriaie agencies from determin-
ing the extent to which FPC officials held financial interests over the
years that could have. caused conflicts of interest or the appearance of
such conflicts. Howeve/'?/ from the limited available information, we
found that several FPC officials had financial interests that were pro-
hihited by FPC regulations and, because of the breakdown in review
procedures, this situation persisted for several years.

Though ewch official is individually responsible for aghering to
FPC regulations, we believe the primary responsibility for the break-
down in safeguards against conflicts of interest rests with the Executive
Diractor; the Office of Parsonnel Programs (OPP); and OGC which had
responsibility for carrying out FI'C orders. When we brought this
situation to the atiention of the Director, OPP, in November 1973,
steps were taken to obtain the required financial information from upper
level officials and to require officials to divest themselves of financial
interests that could cause conflicts with their duties. Though we endorse
the steps taken, more needs to be done to preclude this situation from

recurring. /

FINANCIAL DISCLCSURE REQUIREMENTS

FPC's standards of conduct regulations (18 C. F.R. 3.735) were
issued in 1966, pursuant to Executive Order No. 11222 issued May 8
1965, and CSC implementing regulations. FPC's regulations preclude
employees from owning financial securities which could lead to con- !
flicts of interest, as follows:

"An employee or the spouse, minor child, or member
of the immediate household of an emplcyee shall not own,
directly or indirectly, o1 participate in the purchase of any
securities of any public utility, licensee, or natural gas com-
pany subject to the jurisdiction of the Commission or of any
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person engaged in the distribution or sale of electric energy
or natural gas or of a parent corporation of any of the fore-

going. !
To prevent potential conflicts of interest the regulations require:
"(i) All employees, except Commissioners, who are:

"(a) Paid at a level of the Executive Schedule in sub-
chapter II of chapter 53 of title 5, U.S.C.; or i

"(b) In Grac‘ie GS-13 or above and are tae heads or
deputy or assistant heads of bureaus and offices, ’hearing
examiners, division chiefs or their deputies, section chiefs
or heads, =:.se mannagers, regional engineers, deputy re-
gional engineers, engineers-in-charge in regional offices,
technical assistanis to the Commissioners or have contract-
ing or procurement responsibilities; shall submit FPC
Form 498 [Confidential Statement of Employment and Finan-
cial Interests] not later than:

"(e) Thirty days after entrance on duty; and

"(d) Shall also submit a supplemental report on FPC
Form 498 on June 30 of each year for the purpose of annual
review, Where there are no changes in or additions to the
original mformatlon submitted a negative report shall be
filed.

1
""(ii) Notwithstanding the filirg of the annual report required
by this section, each employee shall at all times avoid ac-
quiring a financial interest that could result, or taking an
action that could result, in a violation of the conflicts-of-

. 1t

interest provxsloqs ok ok,

The purpose of the financial disclosure requirement is to insure
that employees avoid any action which might result in, or create the
appearance of (1) using public office for private gain, (2) giving
preferential treatment to any organization or person, (3) losing com-
plete independence or impartiality of action, and (4) affeeting adversely
he confidence of the public in the Government's integrity.

Officials violating ‘Lthe standards of conduct regulations are subject
to disciplinary action, including removal, suspension, and reduction
in grade. Other remedial actions provided for in the regulations are

. divestment of conflicting interests, changes in duties, and disqualifi-

cation for a particular assignment.
|
FPC's standards staze that the Director, OPP, is responsible
for obtaining and reviewing the financial statements to insure that
securities owned by FPC employees do not create a possible conflict

;
[ 32
|

L



-

of interest. OGC decides whether a particular firancial interest does
create an actual or potential conflict of interest.

The Director, OPP, and the General Counsel are supposed to file
their financial disclosure statements with the Executive Director for
his review and determination as tc potential conflicts in their financial

interests.

Lower level employees gre required to file FPC Form 247 at the
time of their employment to disclose financial interests in companies
under FPC jurisdiction, g

Upper level officials described in FPC's regulations are required
to disclose all financial interests within 30 days of initial employment
and on June 30 of each year thereafter. These officials file an FPC
Form 498 which requires that, for nonjurisdictional companies, the
name of the company and the type of financial interests held be reported.
If the holding is of a jurisdictional company, then the official must re-
port the full name of the security, the date of maturity, the name of
the broker and/or principal, the date of acquisition, and the number
of shares or bonds owned.

Our examination primarily concerned procedures followed for
‘upper level officials. However, from the available data and our dis-
cussions with OPP officials, il appears that existing procedures have
worked well in obtaining financtal disclosures from lower level em-
ployees.

1
|

A number of major deficiencies were noted in the program as
it applied to upper level officials.

FAILURE TO OBTAIN AND REVIEW
UPPLER LEVEL OFFICIALS FINANCIAL DATA

OPP had not been effective in obtaining financial disclosures from
upper level officials, and the disclosures that had been made had not
been reviewed to detect actual or potential conflicts of interest.

Initial filings

We examined the records of 125 FPC officials holding positions
which, under FPC regulations, incumbents are required to file finan-
cial disclosure forms. At the time of initial employment, 55 officials
did not file the required financial disclosures, 9 filed on the wrong
form and thus made only the disclosures required of lower level em-
ployees, and 61 officials made the required disclosures.

When officials liled the required information, the content of the

- disclosures was never reviewed. The disclosure ‘orms were merely
filed in the smployeas' official personnel records.
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In five instances ALJs (iled the financial disclosure forms when
initially required between 1966 and 1869, After we brought the pro-
gram deficiencies to OPP's attention in November 1973, the five ALJs
were ordered to divest themselves of holdings they had disclosed at
the time of their initial reporting from 4 to 7 years earlier. No deter-
mination can be made asto the full extent that such potential conflicts
of interest may have cxisted in the cases of the officials who failed to
disclose théir financial interests or who only pariially complied with
the regulations.

Due to the sensitivity of the disclosures, the Director, OPP, is
responsible for reviewing the forms filed for potential conflicts of
interest. It is clear that he did notersonally involve himself in
obtainh{g and reviewing the financial disclosures as he should. Rathe:
he operited on the erronecus-assumption that clerical personnel were
performing the tasks assigned to him.

Annual filings

L 'Widespr‘ead noncompliance with the requirement that annual up-

dating of financial disclosures-be made also existed. As of December 12,

1973, 125 upper level officials were required to file annual financial
~disclosure forms, Only,se/ven had filed properly, Another 24 officials
filed late but before our examination in November 1973. The remain-
ing 94 had not filed when our review began.

We determined that in 1972, 111 of the 125 officials were required
to file and only 12 did and in 1971, 101 were required to file and only
10 did. The disclosure forms filed in past years were not reviewed but
merely placed in the officials' personnel records.

The extent to which the financial disclosure program had fallen
into disuse is further evidenced by the fact that OPP had not identified
those positions falling under the disclosure regulations. Thus, when
we broughit the problem to OPP's attention in Novemler 1973, a
memorandum was circulated requesting all officials required to file
to do so. However, OPP did not know exactly who was required to
file and followup action in connectiyr with specific individuals could
be taxen only after a list of covered positions was prepared.

A preliminary list of positions required to file was prepared in
December 1973; however, questions still remained regarding certain
positions. On January 7, 1974, the Director, OPP, requestied an
interpretation of the regulations from the General Counsel.

On January 11, 1974, OPP sent followup letters to 43 officials
telling them to file the required financial disclosure forms,

On Janaury 17, 1874, the General Counsel responded to OPP's

request for interpretation of the regulation and informed the Director,
OPP, that certain positions questioned were covered by the regulations
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but that the Assistant General Counsel and attorney p'ositions in

OGC were not. The Director, OPP, did not fully agree with the
General Counsel's determination and so advised him by letter da.ed
April 22, 1974. This matter remained unresolved as of June 1, 1974,

As of March 5, 1974, 93 of the 94 officials who had 1ot filed at
the beginning of our ihvestigation had filed the required disclosure
form and the remaining official filed the wrong form. None of the
officials charged with carrying out the program--the Executive Director,
the General Counsel,| and the Director, OPP--had filed disclosure forms
for the 3 years we reviewed. All filed in November 1973 after we
brought this matter to the attention of OPP. ,
FINANCIAL HOLDINGS OF FPC OFFICIALS )

NT . CON L Ea v T !

OPP's review of ‘the financial disclosure forms filed by FPC offi-
cials as a result of our investigation initially resulted in 12 officials’
being directed to divest themselves of financial interests that could
conflict with their duties. -

Seven more officials owned securities which had been identified
as prohibited or which we believed should be prohibited under FPC's
standards of conduct regulations but had not received letters from OPP
to divest certain securities. Through our discussicns with the Direc-
tor, OPP, OGC officials and an officjal in the Office of the Executive
Director, OPP subsequently notified these seven officials to divest
themselves of certain securities which they owned.

The notices to the 19 officials were made from November 28,

1973, to April 30, 1974. As of June 3, 1974, 14 officials had either
notified OPP that they had divested themselves of the prohibited finan-
cial interest or had otherwise satisfied OPP that the potential con-
flict had been resolv ad.

One of the officials originally notified on March 5, 1974, responded
to OPP on April 4, 1974, and agreed to divest but requested 30 days
extension in hopes that the stock market price of his holdings would
increase. He informed OPP on May 13, 1974, that he divested his
stock holdings. As of June 3, 1974, five officials had either not re-
sponded to OPP's letter directing them to divest or had asked for clari-
fication of the letter. | ‘

The 19 officials who owned prohibited securities included: seven
ALJs, two attorneys in the Office of Special Assistants to the Com-
mission, two regional engineers, one engineer-in-charge of a regional
office, three officials in the Bureau of Power, two officials in the Of-
fice of the Comptroller, and two officials in the Office of Economics.
Securities held by these officials which had been identified as prohibited
under FPC's standards of conduct were of the foliowing companies:
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-~Exxon Corporation.

-~Union Oil Company.

-~Standard Oil Company of Indiana.
~-~Texaco Corporation.

~~Ford Motor Company.

~~United States Steel Corporation.
~~Northern Pacific Railroad.
-~Scott Paper Clompany.

-~Pacific Power & Light Company.
-~Central Telephone and Utility Company.
--Cities Service. F .

- -~Cominonwealth Edison,
~~Northern Illinois Gas.
-~Occidental Petroleum.

-~-Monsz:~to Company.

-~Washington Gas Light Company.
--Tenne see Valley Authority Bonds.
~--Norfoik and Western Railroad. 1/
-~Tenneco Oil Company. -
--Atlantic Richfield Company.
~-~Poilomac Electric Power Company.

Need to strengthen review procedures

Qur discussions with the official in OGC in charge of reviewing
stock ownership for potential conflicts, told us his review procedures
generally involved (1) checking with other FPC offices to see if the
company was under FPC jurisdiction and (2} using such standard
reference works as "Moody's Industrial Manual" to detect any direct
or indirect relationship of the company with FPC. The above list of
prohibited stocks shows that the relationship of the company to FPC
is not always readily apparent. Also OGC had initially informed OPP
that ownership of Scott Paper Company and Monsante Tompany securities
did not violate FPC s standards of conduct regulations.

Records at FPC showed, however, that securities in these companies
should be prohibited under FPC's standards of conduct regulations. For
example, Escuhbia Qil Company of Alabama, a wholly owned subsidiary
of Scott Paper Company, was authorized by the FPC in Opinion 6386,
issued February 1, 1974, tc sell natural gas under FPC's optional certifi-
cate procedure. In addition, Scott Paper Company has a hydroelectric
project under major license with FPC, on the Kennebec River in Maine.

Monsanto Company is an independent producer of natural gas regulated
by FPC and, as recently as September 1973, had filed with FPC for a rate
increase.

'l/Subsequently determined by OGC not to be prohibited under FPC
standards of conduct regulations because of corporate changes.
Stock in this company was prohibited, however, during the time
held by the individual.
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Before OGC's February 19, 1974, decision on prohibited stock A
ownership, we expressed to OGC officials our opinion that financial W
interests in Scott and Monsanto should be prohibited. We expressed \\
this opinion on several occasions after OGC's decision that ownership
of stock in these two companies was permitted. On April 22, 1874,

OGC advised OPP that financial interests in Scott and }.snsanto were
prohibited. One of the officials that regularly filed a financial dis-
closure form had reported in 6 of the last 8 years that he owned
Scott Paper Company stock.

Thougli~these forms were never reviewed, it is clear nat, had
they been reviewed, OGC would heve mistakenly found, as it did
initially in February 1974, that it was pcrmissible to hold Scott Paper
(,ompany stock. P

\ ',«‘

Also as much as 20 months were required for OGC to reach deci-
sions on whether a lower level employee could have a financial interest
in a given company. We did not review the overall timeliness of OGC's
decision process since these procedures were employed on a regular
basis only in connection with disclosures made by lower level employees.
Nevertheless, the Scott Paper €ompany and Monsanto Company experience,
coupled with the occasional long delays in reaching decisions on individual

_stocks, suggests that the réview procedures in OGC need to be strengthened,

both in terms of their.content and the resoarces expended on them.

CONCLUSIONS

FPC's guasijudicizal role, with the attendsnt need {¢ avoid even the
appearance of a conflict of interest, makes the breakdown in safeguards
a serious matter. The widespread noncompliance with the standards of
conduct regulations, coupled with the fact that the noncompliance extended
to the officials charged with carrying out the program, demonstrates
that the program has been ineffective in insuring that upper level officials
do not have financial interests that could conflict with their du ‘ies.

RECOMMENDATIONS

We recommend that the Chairman, FPC, require the Direcior, CPP,
to:

-~Establish procedures to:

1. Notify all officials when they occupy a position covered by
the standards of conduct regulations of their obligations under
these regulations. . ’

2. Annually notify, by May 31, each official required io file a
financial disclosure form. The procedures established under
(1) and (2) should provide for personal followup by the Director,
OPP, when any official fails to file.

3. Promptly notify officials to divest themselves of financial
interests determined by OGC to be potential conflicts of
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to:

.

interest. These procedures should provide for notifying
OPP that the divestiture has taken place.

--Investigate with OGC any case where an official, while carrying
out his duties, has had a financial 1.'terest that could be a con-
flict of interecst.

~~Report to the Cchmission the results of the annual review of
financial holdings and the results of all investigations of potential
contlicts of interest that have been disciosed. hen appropriate,
these reports should recommend the disciplinary action to be
taken as provided in sectmn 3.735-15 of FPC s standards of con-
duct regulations. L

P T~

We recommend also that the Chalrman require the General Coursel
: SN~ 1\ A
--Review the procedures and resources used to determine whether
specific financial interests create potential conflicts, with the view
to insuring that (1} decisions on-financial holdings are made promptly
and communicated te the Director, OPP, and (2) that the content of
the review made is adequate to disclose all potential conflicts.
1
--Prepare, keep current, and make available to all personnel a list
of securities known to be potential conflicts of interest. Foreknowl-
edge of prohibited securities should reduce the number of such securi-
ties acquired by FPC officials and should minimize individual offi-
cial's exposure to disciplinary action, as well as both FPC's and the
official's exposure to allegations of conflicts of interest.

-~Investigate with the Director, OPP, all cases where potential con-
fh‘cts of interest have been disclosed.

We also recommend that the Chairman:
|
--Require the Executive Director to establish procedures to insure
that financial disclosure forms are obtained from the Director,
OPP, and the General Counsel when due and reviewed promptly for
compliance with the standards of conduct regulations.

--Investigate the circumstances surcounding the breakdown in adminis-
tering these standards to determine whetk er disciplinary action should
be taken against those failing to comply with them.

--Review the determinations that have been made as to which officials .
are required to file annual financial disclosure forms. This review
should include a determination as to whetlier the Assistant General
Counsel positions which the Director, OPP, and the General Counsel
have disagreed on need to file disclosure statements,

--In ij;iew of the wideépread confusion as to who was required to file,

corisider establishing a system that would require everyone above
'
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a certain grade level to file a financial disclosure statement.
Though this would undoubtedly increase the paperwork, the
assurance it would provide FPC that all policy and decision-
making officials were covered by the standards of conduct

- regulations would be well worth the added burden.

AGENCY COMMENTS AND OUR EVALUATION

In commeniing on a draft of this report, FPC stated that corrective
action had beer taken and that FPC .was implementing all of our recom-
mendations to prevent further noncompliance with the standards of con-

" duct regulations. "

FPC stated also that OPP had initiated ''remedial action to compel
compliance' with FPC's standards of conduct regulations several months
before our investigation. FPC also stated that OPP was in the process
of preparing individual reminders to officials who failed to file the finan-
cial disclosure reports when the deficiency came to the attentiocn of GAO,

For at least 3 years before our investigation, there had been a total
breakdown in the financial reporting and review procedures. OPP's
action in July 1973 consisted of a reminder to all employees in the FPC
St:.ff Newsletter to file a financial disclosure report. We do not consider
this to be remecial action to compel compliance with the agency's stand-
ards of conduct. When GAO became aware of the reporting deficiency,
it met with the Director, OPP, to inform him of the problem and re-
quested him to followup immediately, to obtain the required financial
forms. Individual reminders could not be prepared at that time since
OPP did not know who specifically was required to file. OPP's action
after being informed of the deficiency by GAO was to circulate a general
notice addressed to all officials required to file.

1

In response to our recommendation that FPC investigate any case
where an FPC official had a financial interest that potentially could
have been a conflict of interest, the Executive Director sought sworn
affidavits from officials covéred by the standards of conduct regulations.

In this regard the Chairman stated:
"x % % every official of the Federal Power Commission who

is required to file a Form 498, with the exception of three
individuals who are now on extended leave, has on file a

sworn affidavit affirming that at no time during his employ-
ment by the FPC has he participated in any decisional process
directly involving 2 company in which he, his spouse, minor
child, or member of his immediate household then had a finan-
cial interest. "

This statemen (s inaccurate and misleading. 1/hile 144 officials
are currently required to file financial disclosure statements, review
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of the affidavits on file with the Executive Director on July 22, 1974, \

showed that only 122 officialsthad filed sworn affidavits. Of 18 ALJs only \

11 had sworn affidavits on file. One ALJ, who had not filed a sworn
affidavit, had in February 1974 presided over a natural gas curtail-
ment case in which the General Motors Corporation was a major in-
tervenor although the"Al.J was a stockholder in General Motors. The
Al.J did not make this fact known to participants in the proceeding
until after the hearing was well underway.

Review ovf the affidavits on file showed that several ALLJs apparently
had financial interests in companies involved in proceedings over which
they had presided. The ALJs were ahggved to preside over the cases by
the Chairman, FFC, who had determined that the ALJs' financial interests
would nat prevent participation in the cases.

T~

The Executive Director told us that he did not know why all FPC
officials had not been required to file sworn affidavits. Subsequently,
on July 24, 1974, the Executive Director told us that all officials had
filed the required affidavits, except for a few on leave.

g Ve

The Chairman ackriowledged that the General Counsel, the Executive
Director, and the Director,”OPP, failed to file the required financial
corms for the 1971-73 period but added that none of these officials held
any securities at any time during their FPC employment.

GAOQO believes that the fact that these officials may not have held
any securities is not at issue; the irnportant point is that these officials
failed to comply with the standards of conduct regulations which require
all officials to file financial disclosure forms annually.

GAO was asked to determine how many people in top positions at
FPC have been associated with the oil and gas industr before their
Federal employment,

COMMISSIONERS WITH PREVIOUS ASSOCIATION
WITH 1 N WD

Three Commissioners had associations with the oil and gas industry
before their appointments as Commissioners, These associations were
disclosed during their confirmation hearings before the Senate Commerce
Committee, and all three Commissioners stated that they would divest
themselves of interests that could cause potential conflicts of interest,

2 he Federal Power Act precludes anyone from holding the position
of Commissioner who is in the employ of, or has a financial interest in,
any entity engaged in the generating, transmitting, distributing, or seliing
‘power. The Natural Gas Act is silent with respect to conflicts of interest;
however, pursuant to FPC policy, Commissioners are subject to identical
restrictions in their relations with natural gas companies.
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Each Commigsioner is required by Executive Order No. 11222 to
report his employment and financial interests to the Chairman of CSC,
within 30 days after entering on duty. Each statement is to be kept up
to date by quarterly submission of any changes to the statement. A
CSC official said (1) the three Commissioners had divested themselves
of all interests they agreed to dispose of during their confirmation hear-
ings and (2) CSC's review of the five Commmissioners’' financial disclosure
staternents had not sclosed any situation that would indicate a potential
conflict of interest.

Details of the Cpmmlssm'xers asaoczatxons w1t?lx the oil and gas
industry follow. | -

ey LS
- Y

Commissioner Rush Moody, Jri--

Commissioner Moody was appointed on November 19, 1871. Before
his appointment, Commissioner Moody was a member in the law firm of
Stubbeman, McRae, Sealy, Laughlin and Browder from 1960 to 1971,
Duri. 7 the last 4 years with this firm, he represented and/or was re-
tained by 26 oil or gas companies. —_ _

Commissioner Moody also owned securities in companies in the oil
and gas industry as well as minerzl rights to several tracts of land in
Texas, New Mexico, and Montana, During confirmation hearings Com-
missioner Moody stated he would divest all holdings and interests
which might create a possible conflict of interest.

Commissioner Don Smith

Commissioner Smith was appointed on December 13, 1973. Before
joining FPC, he held group mineral rights and received royalties on
several tracts of land in Arkansas which he had acquired by inheritance.
Commissioner Smith, in a financial statement prepared for his confirma-
tion hearings, stated'that divestiture of all royalty and mineral rights
would become effecu\{e upon his confirmation to IF'PC.

Chairman John N. Na‘\‘ssikas

Chairman Nassikas was appointed on Augus: 1, 1989. Before his
appointment, he had represented the Manchester Gas Company before
the New Hampshire Public Utilities Commission while a partner in the
law firm of Wiggin, N\ourie, Sundeen, Nassikas and Pingree.

Chairman Nassikas also had financial interests in companies in
the oil and gas industry. During the Senate confirmation hearings,
Chairman Nassikas submitted a financial statement that stated he and/or
his wife would divest themselves of financial interests in the oil and
gas industry. He detailed for the Senate Commerce Committee the
stocks that he and his wife intended to dispose of, if he was confirmed.
b
b

u
!
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- Among the securities that Chairman Nassikas indicated he and his
wife would retain were 50 shares of common stock of United States
Steel Corporation. In connection with our work on financial disclosures
of top staff officials (see pp. 31 to 36), we noted that United States Sicel
Corporation owned 100 percent of Carnegie Natural Gas Company and
that several staff officials had been required to dispose of their interest
in United States Steel as a result.

Because the financial disclosures required to be made by top Govern-
ment officials to CSC are obthined with the understanding that they will
be confidential, CSC would not disclose to us the specifics of any finan-
cial disclosure made to it. We gave CSCT information on companies whose
securities FPC's General Counsel had determined could not be held by
FPC officials.

According to a CSC official, one FPC Commissioner held securities
in a company that the FPC General Counsel hi.d determined was prohibited
“under FPC regulations. The CSC official indicated that the CSC would
contact the Commissioner concernin r this matter.

CSC officials indicated that an indirect interest--ownership of stock
in a corporation whose subsidiary was a natural gas company~--would not
of itself cause CSC to seek divestiture or other action by the official in-
volved. Other factors would be considered, including the size of the finan-
cial interest and the importance of the subsidiary to the {otal oreration
of the parent.

The thrust of FPC's standards of conduct regulations is that empleyees
should avoid any action that would impair the confidence of citizens in the
Government's integrity or have a financial interest that even appears to
-conflict substantially with their duties.

Though- the small investment ir United States Steel Corporation,
coupled with the fact that the financial interest was disclosed at the
Senate confirmation hearings, indicates that the failure to include the
stock among those to be divested was due to an oversight, it appears to
us that the same strict standards should apply.

In his response to our report. the Chairman, FPC, ztated that he
agreed that the same standards which apply to FPC employees should
also apply to him; accordingly, on May 16, 1874, at his renuest, his
wife ordered that their shares of United States Steel be disposed of.

PRIOR INDUSTRY ASSOCIATION
OF TOP FPC OFFICIALS

Personnel files of several top FPC officials showed that none of
the officials employed as of January 1, 1974, had prior association with
- the oil and gas industries.
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We also reviewed the personnel files of two former officials

Paating
employed when the optional c&ﬁcate or 60-day emergency sale \

regulations were issued. These officials were Mr. Gordon Gooch,
former General Counsel, and Mr. Thomas J. Joyce, former Chief,
BNG.
s \
Mr. Gooch, before joining FPC, was a ruember of the law firm
of Baker, Botts, Shepard and Coates from 1962 to 1959, This law firm

represented several oil and gas companies. Before FPC employment,

- Mr. Gooch also received dividend income from a trust fund comprismg

stocks, including those of many compam s under FPC jurisdiction,

Mr. Gooch's financial statement, filed“when imitially employed, showved
that he no longer owned these securities. Mr. Cooch resigned from
FPC onJuly 27, 1972, to accept employment with the Committee to
Re-elect the President and Tater returned to the law firm of Baker,
Botts, Shepard and Coates in its Washington, D.C., office,

Mr. Joyce was a vice president with the Institute of Gas Technology,
Chicago, Illinois, before being employed in 1969 by FPC. In this posi-
tion, he directed economic and market research studies for gas utilities,
pipelines companies, gis producers, and equipment suppliers. Mr. Joyce
resigned from FPC on Septernber 1, 1973, He had no financizal interests
in the qil and gas indusiry.
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CHAPTER 7

PUBLIC STATEMENTS OF FPC COMMISSIONERS

We were asked to determine whether the public statements of FPC
Commissioners advocating action to deal with the natural gas shortage
represented a departure from the Commission's traditional practice of
~ maintaining a public posture of neutrality.

A review of the public ztaten1ents by former and current Commis-
sioners showed that Commissioners have not traditionally maintained

a neutral position on issues affecting FPC. Though the pcsition ex-
pressed by some ¥PC Commissioners on deregulating the price of
natural gas may coincide with the industry's position, we found no evi-
dence that in so doing the Commissioners have acted imprcperly or failed
to act in what the; believed to be the public interest.

Through a review of FPC's administrative procedures and discussions

with FPC's Director, Office of Public Information, we found that no restric-

tions exist on the contents or subject matter of public statements of FPC

Commissioners. An examination of 164 public statements given by Commis-

sioners John N. Nassikas, Rush Moody, Albert 5. Brooke, and William
L. Springer and former Commissioners Pinkney C. Walker and Car] E.
Bagge, from February 1969 to January 1974 showed that 119 of there state-
ments discussed natural gas. These statements were delivered tefore the
Congress, professional associations, and State and civic organizations,
Twenty-nine of these statements supported the deregulation of the well-
head price of new natural gas in the belief that deregulation would be a
step toward naticnal self-sufficiency in energy and that it would be in the
public interest by providing an adequate supply of natural gas at reason-
able rates. ‘

|
i

For example, Cornmission Moody, in a statement before the Senate
Committee on Commerce on October 11, 1973, stated that adequacy of
supply is as important as low price and based part of his support for
deregulation on the following statement of the 5th Circuit Court of
Appeals:

YFPC has the statutory duty, not only to guard the consumers
against super profits reaped from artificially inflated rates,
but also to protect consumer interests by making sure that the
rate schedule is high enough to elicit an adequate supply."

A review of 160 public statements discussing natural gas made by
Commissioners from 1947 to 1864 reveals that former Commissioners
have likewise -0t been neutral in their personal and official views per-
taining to regulating the natural gasindustry. For example, in 1847 when
the Commission and the Congress began to actively consider whether the
I"PC had jurisdiction over independent producers of natural gas under
the Natural Gas Act. Commission members publicly opposed independent
producer regulation or FPC regulation of the wellhead price.
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Ina letter tp the House Committee on Interstate and Foreign T

Commerece dated July 10, 1847, the full Commaissgion stated that it

favored specific legislation which would "* * * make it perfectly clear \
that independent producers and gatherers of natural gas are exempt

from the provisions of the Natural Gas Act and the jurisdiction of this

1"
Commission. ' I .

On June 7 1954, the Supreme Court reversed the FPC opinion in
the Phillipg Petroleum case in which the Commission had ruled that FPC
had no Jurisdmtmn over independent producers of natural gas. On March 21,
1955, a Commission majority, in a letter report to the Chairman, House
Committee on Interstate and Foreign Commerce, urged the Congress to
nullify the Suprame Court decision by passing legislation which would de-
regulate the wellhead price of natural gas, stating:

..__,_—-—"

“The question remains, however, whether the Supreme

Court's decision in the Phillips case, sugra. , reflects

the true public interest, or w%ether legisiation amendatory
to the Natural Gas Act is' needed for that purpose. It is the
-~ considered opinion of the majority of this Commission that

legislation should be efiacted which will exempt from the
operationy of the Natural Gas A«.t independent producers &nd

" .gatherers ofn/atu al gas * * *,

When such legislation was not passed by the Congress, certain Com-
missioners continued to publicly discuss the great administrative burden
the Supreme Court had placed upon the FPC in the Phillips decision.

More recently Commissioners have stated that current methods used
in determining natural gas prices have generally failed to elicit sufficient
additional supplies of natural gas to meet increasing consumer demand. The
Commissioners believe that market forces acting on deregulated natural gas
prices would benefit the consumer by eliciting additional supplies of gas at
reasonable rates as opposed to higher prices of natural gas resulting from
increased reliance on higher priced supplements, such as LNG and synthetic
gas under reguniated market conditions. The Commission generally believes
that, should the wellhead price of natural gas remain regulated there will
not be sufficient incentives for the needed investments in exploring for, de-
voloping, and producing natural gas/amd that ultimately the consumers'
interests would be endangered.

The Chairman, FPC, in his Julyv 18, 1974, letter commenting on our
report elaborated by stating:

"If the present Natural Gas Act provides the framework for
regulating the wellhead price of natural gas and the MNatural
Gas Act 1s not amended to empower the Commaission to pre-
scribe rates on the basis of market values and economics
rather than costs, there will not be sufficient incentives for
investments in exploration, development and production of
natural gas and ultimately the consumers' interests will be
endangered.
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However, in my opinion its is not regulation per se but
rather the limitations in our powers to regulate based

on the economics of the markeiplace under the Natural
Gas Act, as interpreted by the courts, that inhibitg the

magnitude of the commitment required to produce gas

consistent with demand. "
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CHAPTER 8

FPC PRICING POL ICIES AND THEIR

EFFECT ON GAS SUPPLY AND PRICE

We were asked several questions dealing with FPC's pricing policies
and their effect on the supply and price of natural gas. The questions and
our responses follow.

4 |
Question 1: "Is there any finding dt the FPC that
Tailure {o increase production 1s price related?

FPC believes that the failure to increase the supply of natural gas
is price related and that a positive relationship exists between increased
prices and exploration for new gas.

The FPC Chairman, in testimony before the Subcommittee on Energy
of the Senate Finance Committee, on January 24, 1974, reported that the
failure to increase the supply of gas was price related and that FPC was
partially to blame. The Chairman stated that:

"It has been widely recognized that the present shortage
of natural gas is due in part to the restrictive pricing poiicies
of the past and the cost-based regulatory limitatiors inherent
in the Natural Gas Act. "

An FPC official said the price-supply relationship for natural gas has
been demonstrated in an econometric model developed by Dr. Daniel J.
Khazzoom for FPC's Office of Economics. The model basically attempts
to quantify the precise amount of natural gas that would be forthcoming at
various price levels. The model, based on past trends, predicted that
higher area ceiling rates would increase discoveries of natural gas.

In considering and evaluating the Khazzoom model, FPC stated in
Opirnion 598 (Southern Louisiana Arza Rate Proceeding) issued in July
1971, that "'* * % no reliable quantitative forecasts may be made by in-
crements of additional gas supply resulting from specific increased gas
price * * %' However, on the basis of the model and other evidence
presented, FPC concluded that ''* * * there exists a positive relation-
ship between gas contract price levels and exploratory effort * * %,

In the same proceeding, FPC discussed the great difficulty in
quantifying the precise amount of gas resulting from a specific gas price
increase, because of the large number of interrelated factors. The in-
-teraction of these factors affect the timelag of gas supply response to any
given price level. These supply-response factors include: the responsive-
ness of drilliny activity to any given price level, the level of reserve ad-
ditions resulting from in~reased exploration and drilling, the location and
_ depth of drilling, the availability and cost of sufficient drilling equipment,
the availability of offshore lease acreage, tax treatment of the oil and gas
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industry, alternative investment opportunities, the availability of capital,\\f\._
monetary inflation, changes in industry technology, and domestic energy NS - e
import policy. < .- \

FPC and cther authorities consider the exact interplay between these N/
variables, which affect business decisions, and their effect on gas supply \ i
to be complex and difficulf to assess and quantify for any time period,
short term or long term. In addition, the FPC Chairman has stated that i
the timelag of new gas supply, which may result from any appreciable :
price incrtase, could range from 3 to 6 years. FPC believes that price
increases %\m provide the necessary incentives to elicil additional gas
supply through developing proven and potential gas reserves.

From our review of FPC opipions, orders,testimony before congres-
. sional.committees, staff documents, and discussions with FPC officials,

we present the following FPC data and conclusions which indicate a rela~
- tionship between price and the supply of natural gas.

--The higher prices permittec%n the non-Federal regulated intra-

- state gas market divert new gas supplies away from the interstate

- market, thus creating geegraphical distortions in the supply of
gas avazlable td meet interstate demand.

- -,-FPC‘s Office of Etonomics considers drilling activicy a leading
indicator of the industry response to changing economic conditions
and regulatory policies. After a general downward trend in the
number and footage of gas wells drilled from 1962 through 1971,
drilling activity increased in 1972. Preliminary data for 1873
shows that the number of gas wells drilled increased by 28. 3 per-~
cent over 1972, and exploratory gas well footage drilled increased
by 33.4 percent. One FPC official' said this increase in drilling
activity may indicate that FPC price increases are achieving the
desired result.

--Some FPC officials believe that regulatory lag, uncertainty of
future prices, and the possibility of rate reductions has resulted
in the industry's reluctance to heavily invest in developing gas
reserves for the interstate market.

--An official in FPC's Office of Economics stated that monetary in-
flation begmmng around 1968, combined with regulatory lag, had
caused ar "'erosion' of FPC's area rate ceilings, because inflation
had risen faster than FPC's ability to adjust rates to the new con-
ditions.

In summary, FPC generally believes that the present shortage of . ‘
- natural gas is due in part to the restrictive FPC pricing policies in the

past and the cosi-based regulatory limitations inherent in the Natural Gas

Act. 1t believes that a positive relationship exists between wellhead gas

. prices and exploration. However, the precise amount of gas brought

forth and the time necessary to search for, find, and deliver new gas to
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the consumer is considered uncertain and dependent on numerous factors,
other than price, which affect business decisions.

In his letter of July 19, 1974, the Chairman, FPC, elaborated on
FPC's position that a positive relationship exists between increased prices
and exploration activities by stating tnat the Commission's findings were
approved by the United States Supreme Court in AMobil Oil Co. v. F.P.C.,
Nos. 73-437, et al. (June 10, 1974), U.S. , 91 5. Ct. 2328, 2351,

Question 2: "How much have price rises initiated by the FPC
in the last four vears cost the American consumer?y

Question 3: "How much new natural_gas has been iri fact marketed
through the interstate market as a resuit of such price hikes accord-
ing to FPC figures?”

! ‘ !
1 |
i

The preceding discussion demonstrates the dxfﬁculty in establishing a
cause-effect relationship between prxce increases and increases in gas
supplies. In this section, we confined our work to estimating the increased
price which pipeline companies under FPC jurisdiction charged for natural
gas for the 4-year period 1970 through 1973, Also we are providing an
estimate of the increased amount of natural gas sold in the interstate mar-
ket during the same period. Our estimates are based on an analysis of
statistics collected and maintained by FPC and are not intended to show a
cause-effect relationship between the price and supply of natural gas.
These estimates show only the results of gas saleg under FPC jurisdiction
in terms of price charged and volurne of gas sold to intrastate utilities
during the period 1870-73. i

On the basis of repdrts filed with I'PC by major interatate pipelines,
we estimate that intrastate gas companies purchasing gas from interstate
pipelires paid increased prices amounting to about $3, 3 billion during the
period 1970-73 and received an additional 3.9 trillion cubic feet of gas,

Of the $3.3 billion, about §1.1 billion was the result of increased wellhead
prices paid to domestic producers and the remaining $2. Z billion was re-~

ceived by the major interstate pipelines. A full explanation of these esti-
mates follows,

ANALYSIS OF PRICE AND SUPPLY ESTIMATES

FPC's jurisdiction is generally limited to interstate salea, and ags a
result FPC does not regulate or conm:pile data on natlonwide and final con-
sumer gas sales, The Bureau of Mines, however, compiles nationwide
data on the supply and price of natural gas delivered to final consumers,
Gas sales made under FPC jurisdiction are included In this data but are
‘not separalely ldentifiable,

For calendar year 1872, the Durecau of Mines repurted 19, 9 trillion
cubic feet of natural gas delivered to congumers, Of this, 25,8 percent
went to regidential customery, 11.5 percent toa commereial cugtomers,
41.1 percent to industrial customers, and 20.0 percent to electricity-
generating plants; 1.6 percent was for miscellaneous use, The average

f
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delivered cost of this gas per MCF to the major customer categories was
$1. 21 for residential, $0.92 for commercial, $0.45 for indastrial, and
$0. 34 for electricity-generating plants. The average price to all cus-
tomers in 1972 was $0. 68 per MCF. .

As shown in the following table, the average delivered cost of natural
gas continually increased from 1269 through 1972 in each of the major
categories.

Average Delivered Cost of Natvral
| Gas Per MCE by
Major Customer Category

Customer category

Electric

Year  Residential Commerical Industrial utility Average
1969 $1.05 $0.78 $0.35 $0.27 $0. 97
1870 1.09 .82 . 37 .29 . 99
1971 1.15 .87 .41 .32 . 63
1972 1.21 .92 .45 .34 . 68

The number of residential custorners grew from approximately 38 millicon
in 1969 to about 40 million in 1872, These customer s paid an averzge of

$130 for an average consumption of 124 MCF of gas in 1569 rising to $153
to 129 MCF of gas in 1972, or a 15-percent increase in the cost per MCF.

Though Bureau of Mines data shows the increased price for natural
gas which ultimate consumers have paid, it does not identify the causes for
these price increases. Likewise, FPC did not have studies or reports to
show how price increases allowed by FPC affected the ultimate consumer.
FPC officials said these types of reports were not made since State regu-
latory groups, and not FPC, usually determine the price charged the ulti-
mate consumer. Price increases allowed by FPC are assumed to be in-
cluded in the price to the final consumer.

Using FPC Form 11 reports--Natural Gas Interstate Pipeline Company
Monthly Statement--we estimated the effect that price increases allowed by
FPC had on consumers, assuming price increases were passed on to con-
sumers. Form 11 reports provide the volume and dollar amount of natural
gas bought and sold by the 33 major interstate pipelines. These 33 pipe-
lines account for about 93 percent of all purchases by interstate pipelines
from producers and 98 percent of all gas sales by interstate pipelines to
intrastate gas companies (local distributors).

Using 1969 as the base year, the following two tables show for the
period 1970-73 (1) the increase in revenues received by major interstate
pipelines due to price increases and (2) the additional volumes ot gas sold
by major interstate pipelines.
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— Increase in Revenue ' —
: Received by Major Interstate \
Pipelines_Due to Price Increases \
(1970-73)
... Increasedin
price over Increase in
Average price 1969 price revenue due to
charged (cents (cents per Volume sold price increases
- Year per MCF; (MCF (trillion cu. ft.) (billions)
1969  36.39 - 9.56 $ -
1970 38. 56 rzﬁ 10. 14 0. 22
1971 42,33 7 5.84 10.58 0.63
S 1972 T~ 46.07 _____ 9,68 10.93 1.06
1873 h 49. 90 13.51 10. 54 1.42
Total increase in revenue $3.33
— Gas Volume Sold
. by Majof Interstate Pipelines

- ’ (1970-73)

///, h /
) - Increase in volume

scld over 1969 sales

Gas sold level of 9. 56
:Year (trillion cu. ft.) trillion cu. ft.
1970 10. 14 .58
1971 10, 58 1.02
1972 10.93 1.37
1973 10. 54 .98
Total 42,19 3.95

From 1970 through 1973 the-major interstate pipelines sold about
42, 2 trillion cubic feet of gas to intrastate gas companies under FPC rate
schedules, which includes a cumtg?t’ive 4-year addition of about 3.9 tril-
lion cubic feet of gas miarketed abdve the 1969 sales volume, Assuming
that intrastate gas companies pass on increased prices to customers, in-
trastate gas utilities paid increased prices amounting to about $3. 3 billion
during the period 1970-73 while receiving the additional 3.9 trillion cubic
feet of gas.

In commenting on our estimates, an FPC-official stated that there is:’
no way to estimate the portion of the additional 3.9 trillion cubic feet that
would have been lost to the nonregulated intrastate pipeline market if well-
head prices had been stabilized at the 1969 level.

We carried our analysis a step further to determine what portion of

the $3. 3-billion was the result of higher wellhead prices paid to domestic
producers by the major interstate pipelines. FPC Form 11 reports show

51

g



that the price per MCF paid at the wellhead increaged from'17.62 ceuts
in 1969 to 22.62 cents in 1973. This increase cost the major pipelines .
approximately $1.1 billion over the 4-year period. Consequently, of the
$3. 3 billion impact on consumers, about $1.1 billion went to domestic
producers and $2. 2 billion to the major pipelines.

An FPC official told us that a portion of the increased prices re-
ceived by domestiq producers represent reimbursements for increased
State production taxes and periodic increases in producer-pipeline con-
tracts which are usually automatic, provided they do not exceed the area
ceiling rate set by [FPC. They further stated that the increased rates
granted to the interstate pipelines were justified because of the increased
cost of capital, inflation, and increased depreciatid{m rates.

Tt

Question 4: 7 Do the FPC facts justify further?massive price
hikes in terms of more gas being inade available to the inter-
state market? ' R N

N ~

~

Citing the current natural gas shortage as partially the result of
restrictive pricing policies during the 1960s, FPC believes that greater
incentives, including increased wellhead prices, are necessary to reverse
the declining trend in gas reserve additions and the diversion of new gas
supplies from the interstate market to the intrastate market. (See re-
sponse to question 1.) Nevertheless, as discussed below, any rate in-
crease granted by FPC 1aust be determined to be just and reasonable in
providing an adequate supply to the consumer at a reasonable price.

According to an FPC official, the justification for a natural gas
producer or pipeline rate increase is based on Commission and staff
analysis of facts or evidence presented by the parties in each rate pro-
ceeding. The Natural Gas Act states in section 4(e} that the natural gas
company(s) involved must bear the burden of proof to show that any in-
crease in rates is just and reasonable. Justification will vary from case
to case depending on the circumstances and the evidence presented by the
different parties. The opinion and order issued in each case sets forth
in detail the rationale for accepting or rejecting the evidence.

FPC has stated that recent price increases granted under various
regulatory and rulemaking procedures have been an attempt to increase
the supply of gas available to the interstate market. The Supreme Court

in the Permian Basin Area Rate Proceeding I decision, issued May 1, 1968,

stated that ''* * * price can meaningfully be employed by the Commission
to encourage exploration and production.”’ Thus, in determining just and
reasonable rates in an area rate proceeding, the price granted by FPC may
incorporate a system of incentives designed to stimulate exploration and
encourage new dedications of gas to the interstate markei. For example,
in Opinion 662, Permian Basin Area Rate Proceeding II, issued August 7,
1973, FPC included é 3.5 cents per MCF increment for exploration and
development. The justificatior. for the increment was based on estimates
that any gas discovered in the Permian Basir. area would result from ex-
ploration at depths below 15, 000 feet and thus at substantially greater
costs; A comparison of drilling costs in 1969 showed that it cost $51, 78

i
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per foot drilled in the Permian Basin area versus an average of §19,71
per foot drilled for all wells.

However, though drilling activity has significantly increased in the
past 2 years, FPC officials contend that it is premzature, primarily due to
long leadtimes, to determine if price increases granted in 1972 and 1973
have resulted in significant new gas reserve additions.

Some Commissioners and staff officials have stated that the cost of
natural gas to the consumer is due to rise regardless of whether or not
the wellhead price for interstate gas increases or remains stable.

“The principal factors cited for this are the current high interest rates,
inflation, and the higher cost to the consumer of supplemental supplies,
such as imported LNG, synthetic natural gas (SNG), coal gasification
projects, Alaskan gas, and pipeline imports from Canada and Mexicc.
The estimated prices for these supplements (in cents per MCF) range
from $0.84 to $1.25 for LNG, $1.10 to $1.80 for SNG, $1.00 to $1. 25 for
coal gas, $0.385 to $1. 25 for Alaskan gas, and a 1973 average of 34.68
cents per MCF for gas from Canadian and Mexican sources. The aver-
age wellhead price of domestic gas dedicated to the interstate market

in 1973 was 22.62 cents per MCF.

FPC believes that increased wellhead prices and other incentives tn
encourage the development of domestic natural gas reserves will be far
less costly to the consumer in the long run than the increasing reliance
on the more expensive supplemental supplies and imports currently neces-
sary to meet demand. In addition, staff officials have expressed concern
that the prospect of the legislation that would deregulate the prices charged
by independent producers of natural gas had crealed expectations of higher
gas prices in the future., They reasoned that gas producers prefer to
speculate that probable or possible price increases will result in higher
returns in the future than commitment of gas to the interstate market at
current price levels. The FPC staff believed that this speculation would
continue 1o affect the level of gas supply as long as the issue of regulation
versus deregulation remained unresolved.
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. __ CHAPTER 9 D
F2C COOPERATION WITH \
THE FEDERAL TRADE COMMISSION (FTC) DURING ITS \ /

e e T

/INVE STIGATICN OF TH\E NATURAL GAS INDUSTRY

Weé were asked to investigate allegations that FPC failed to cooperate
with FT&Q its investigation of the natural gas industry. The interaction
between the two agencies is detailed in the following sections, together
with answers to the questions raised?! We were also asked to determine
the role Mr. William P, D1ener layed in the FTC investigation.

CHRONOLOGY OoF FTG"S“I‘NVE STIGATION

FPC received 10 requests for information from FTC during its inves-
tigation of the natural gas industry. Five of these were for general infor-
ation, and FPC usually responded to these requests in an average os
about 9 calendar days. The gther five requests were generally for more
detailed informatiorn and usually took a longer time to respond--up to
77 days...-They will by/scussed in detail in the following chronology of
FTC's investigation,

On September 1, 1970, FTC received a request from Senator Philip
Hart, Chairman, Subcommittee on Antitrust and Monopoly, Senate Com-
mittee on the Judiciary, asking FTC to investigate the natural gas indus-

try's reserve-reporting practices and the accuracy of the reported gas
reserve,

The first contact that we identified between FTC and FPC during
this investigation occurred on September 22, 1970, when FTC staff re-
quested certain background information and sought interviews with FPC
technical personnel. FPC's General Counsel responded by letter the fol-
lowing day providing the information requested anu offe. ing to help arrange
interviews with FPC technical staff.

FTC replied to Senator Ha%n October 13, 1970, stating that FTC
was initiating a vigorous investigation. On October 20, 1970, the FTC
Commissioners directed the Bureau of Competition, FTC, to begin the
investigation.

On November 6, 1970, Mr, William P. Diener and two other FTC
attorneys were assigned to the investigation. Mr. Diener did not have
primary responsibility for the investigation but was assigned to assist. °
After an initial investigation, \Mr. Diener, in an undated memorandum to
the Assistant Director, Bureau of Competition, cited the available evidence
indicating an absence of collusicn in the gas industry and wrote:

"1t is this writer's belief that it would be a mistake to proceed

further without either expanding the scope of this investigation
or closing the present one. [ question our expertise to go
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further. Moreover, I feel the numerous allegaltions can be
considered chrough our merger study or energy study, with
amore e  tive utilization of our limited resources. "

FTC's Bureau of Competition took no action on Mr. Diener's recommenda-
tion and the investigation continued. On April 11, 1971, Mr. Diener re-
signed from FTC and was employed bv FPC in its OGC.

On July 19, 1971, FTC staff members met with WPC officials to
obtain information about natural gas reserve estimation techniques and
detailed data on natural gas supplies submitted annuélly by interstate
natural gas pipeline companies on FPC Form 15. By letter of July 22,
1971, FTC requested specific-reserve information for the period 1965-69
which it believed was contained in the Forms 15. Or August 9, 1971,
FPC's General Counsel reptied that not all of the reqaested informaticn
was on the forms and that: N

| A ~ .

"The estimated cost for the manual portion to respond to your

request is in the range of $25, 000, exclusive of the cost of

programming, computer time and related vertification. "

FPC's General Counsel suggested that FTC copy the computer tapes and
perform its own operations on them and offered to make technical staff
available to the FTC, whatever FTC decided.

On December 21, 1971, FPC initiated its National Gas Survey, a
major survey and analysis of the Nation's gas reserves designed to obtain
an overview of prospective growth of the natural gas indusiry, its markets,
and the gas supplies needed to meet them. The FPC order initiating the
study stated that any nonpublic cemmercial information obtained during the
survey, on individual gas companieg' reserves would be confidential unless
otherwise directed by the Commission. FPC cited:

l .

--A requiremen‘t of the Natural Gas Act which provides that infor-
mation obtained by FPC staff members during an investigation
~cannot be divulged unless ordered by FPC or a court.
| I

--Sections of the Freedom of Information Act which exempt from
public disclosure trade secrets, commercial and financial infor-

mation, geological and geophysical information, and data concern-
ing wells.

From December'illyﬂ to March 1973 no gignificant interaction between
FTC and FPC took place.

l .

On March 7, 1973, Senator Hart requested that data on uncommitted
natural gas reserves of 79 producers FPC had obtained be made available
to ais Subcommittee and FTC. By letter of March 20, 1973, FPC provided
part of this information to Senator Hart but declined to provide reserve
data on: specific gas producers.
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On April 6, 1973, an FTC attorney met with the technical director
‘of the National Gas Survey to obtain information on the survey. The
" technical director would not make any statements until an attorney from
FPC's OGC was present. The FTC attorney asked for specific information
about gas reserves in various gas fields included in FPC's survey. The
FPC attorney requested the FTC attorney to put his request in writing
and stated that it would then be considered. .

The FTC attorney sub}mnted his written request on April 17, 1973,

. The FPC attorney telephoned the FTC attorney on May 7, 1873, and gave
him some of the informatio'p and informed him that the rest would be de-
layed. He also added that some of the information would be released as
part of FPC's report on the National Gas Survey.

On June 5, 1873, the FTC attorney, in a written request to FPC's
OGC, asked for gas reserve estimates for specific fields, FPC denied
this request on June 29, 1873, in one letter to the FTC attorney and
another from the FPC Chairman tc the FTC Chairman. FPC basead its
denial on its order for confidential hardling of survey data, the Natural
Gas Act, the Freedom of Information Act, and certain policy considera~
tions. In his letter, the FPC Chairman stated that:

""The Federal Power Commission has received no request
for disclosure of field-by-field reserve estimates conducted
under this Cominission's National Gas Survey from the
Federal Trade Commission, as distinguished from a staff
member of your Commission directing his inquiry fo a
member of our staff."

The FPC Chairman suggested that FTC file ''an appropriate pleading" for
- FPC's consideration of the reguest and added that:

!
e, o o

* % % guch a procedure would avoid placing FPC employees * * %
in the position of answering an FTC staff request that, if honored,
would require * % * [staff member] to violate outsianding FPC
orders. " :

The Natural Gas Act, section 8 {b), states that:

"No member, officer, orr employee of the Commission shall
divulge any fact or information which may come to his knowl-
edge during the course of examination of books, records,
data, or accounts, except insofar as he may be directed by
the Commission or by a court. "

Failure to comply with the act could lead to a fine and/or imprisionment.

Senator Hart had requested uncommitted gas reserve information on

. March 7, 1973 (see p. 55), and had been denied on the basis of the Freedom
of Information Act and th. confidentiality section of the Natural Gas Act.
Senator Hart's Subcommittee then requested FPC to appear with-the gas
reserve material at hearings scheduled for June 6 and 7,7 1973, and later
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postpon€d to June 26, 1973. On June 11, 1973, Senator Hart wrote to | —
FPC noting the alleged atterrtgged destruction of this material by an \ B
FPC employee and advising FPC of the start of an investigation by his. S

Subcommittee: ) !

"¢ % x to interview privately all FPC personnel and members,

and to, examine all documents anc files necessary or appropriate 1
to aséertain all facts bearing on this question. "

On June 21, 1973, Senator Hart, acting on behalf of the Subcommittee,
issued a subpoena for FPC to furnish uncommiited gas reserve datu. On .
June 22, 1973, FPC provided the sgbpﬁanaed information to Senator Hart o ‘
by FPC order. e .

Ve

On July 30, 1973, FTT's Director, Bureau of Competition. formally

" applied to FPC for the reserve data denied by FPC on June 29, 1973, PC,
on July 31, 1973, initiated a prcceeding and requested comments by in-
terested parties oa whether the resgrve data should be ret-ined on a con-
fidential basis. FPC treated I~'TC's\application for the data as a petition
to intervene in the progeed'mg.//

FPC received-comments from 28 natural gas companies and FTC,.
"After reviewing the comrients, FPC in an order issued October 15, 1973,
stated that it was convinced that no justification existed for modifying its
December 21, 1971, order, as amended, which insured confidential treat- i
ment of the gas reserve data, but added that:
"x % % the majority of comments demonstrate that public
disclosure of the data at this junciure would severely harm
the public interest. "

"Nevertheless, we have concluded the permitting * % % [FTC's
staff members] to examine and copy the estimates for all
twenty-four fields would not be inconsisient with the public
interest, provided that certain gonditions of confidentiality are
scrupulously observed. " /C

e oo oo
= p<3 b3

"Finally, while we will permit cxamination of the estimates
in question and copying by handwriting, we will not permit any
reproduction and duplication of the documents in questions." !

‘- Response to questions

raised by Congressman John E. loss

"Hzs the sequence of events between FPC and FTC in fact

taken Elace LA

The chronology of events as previously presernied is the best account
of F2C-FTC interaction and sequence of events in. FTC's investigation of
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natural gas reserve data as could be determined from available records, . i
files, and interviews with officials from both agencies,

"Is there a pattern of deliberate delay and denial of
-cooperation on the part of the FPC 1n regard to the FTC
monopoly Investigation in the oil and gas industry?"

We found no evidence of deliberate delay and denial of cooperation
by FPC. .

We did find instances,! however, when FPC was not completely
cocperative, as presented below. In a meeting on December 1, 1970,
between FPC and FTC stafi, the FPC General Counsel informed the FTC
staff that, ''* * * he must be iniurmed in writing of the person sought to
be interviewed and the date." An FTC staff memorandum of the meeting
also stated that FPC's General Counsel:

"% % * though formally cooperative, manifested a definite
coolness toward the undersigned and their efforts to obtain
information. "

In hearings before the Senate Subcommittee on Antitrust and Monopoly on
~ June 27, 1973, the Director, Bureau of Competition, FTC was asked and
responded to the following question regarding FTC-FPC cooperation:

Question: "How about the fact unat the FTC staff couldn't talk
to FPC staff unless general counsel or a representative
was present? Did that inhibit your investigation in
any way?" I‘i
Answer: ''Evidently that is FPC policy. It was the policy
they stated to us. * * * [ am told that they [FTC
investigators] feel having General Counsel's staff
present does have some inhibiting effect. "

FPC's current General Ccunsel said there is no FPC policy requiring the
gresence of a representative from OGC when FPC employees are inter-
viewed.

In response to a question by Senator Hart on whether any FPC per-
sonnel sought to curtail or close the investigation, FTC, in a letter to
Senator Hart, dated September 14, 1973, stated that:

"The Commission [FTC] is unaware of any attempt by the
Federal Power Commission to close [FTC's] investigation. " 1

During discussions with the FTC attorney in charge of FTC's investi-
gation, he stated that FPC had shown greater cooperation with FTC in-
* quiries. ) \
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"Has the FPC in fact sought to avoid making available its Ve
information on industry oll and gas reserves to the F1GC 7" \ =

Sm—

Except for FTC's request of June 5, 1873, for gas reserve estimates
for specific fields. we found no other instance of FPC denial of gas re- ;
serve data, The data which FTC\requested June 5 was provided to FTC o
in QOctober 1973. t

"Did/FPC first deny and then ask for computer rental money and
finally ask the FIC to file a formal request for the information?"

FPC did not deny FTC accesi/tO/fhe data on the Forms 15, and did
not ask FTC to file a formal requést for the Form 15 information. FPC
did, nowever, inform FTC thaf it did not have all the information needed
to réspond to its request-for Form 15 data, that the information requested
would require both computer and manual effort, and that:

"The estimated cost for the manual porticn, to respond to
your request is in the range of $25, 000, exclusive of the
cost of programming, computer time and related verifica-
tion. We would need appropriate assurances from your
Executive Director that the Federal Trade Commission
would reimburse us for all costs incident to the study
"before undertaking it."

ts g s
* 2 % s

"If the Federal Trade Commission has it [sic] own computers,
and computer personnel, you may prefer to purchase the tapes
containing the Form 15 data and perform your own study. You
also may prefer io do your own manual calculations, and we
will be happy to show you how to do this * * %"

We explored the idea of FTC's copying the computer tapes contain-
ing the Form 15 data and performing its own analysis. The Chief,
Computer Systems Branch, FPC, said FPC tapes could be used on
FTC's computer system with only minor conversion and manipulation
of the system and tapes. He estimated that it would have cost FTC
about $250 for FPC to reproducé the tapes, about 150 for 15 tapes to
hold the data, and the undetermined labor expense associated with
manually extracting and interpreting the data.

FTC revised its request for the Form 15 data on August 24, 1971.
FPC responded on August 25, 1971, stating that the information re- !
ciuested would be furnished and that it would be submitted shortly
"x % * along with our fee for services rendered." We could not find
any evidence that FPC actually charged FTC for services rendered.
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"How much time did all these delays consumeL Did it
inn fact obstruct the FTC investigation?’ !

Our analysis of the 10 different requests for information by FTC
between September 1970 and July 1973 showed that the average time to
respond was about 18 days per request; the time ranged from 1 to 77
days. We could not determine whether these delays hindered the FTC
investigation.

"Were these informal contacts between high ranking FPC
officials made to high ranking people at the ¥1'C with a
view to stilling the proposed oil and gas investigation?

We identified only one informal contagt'betweep high-ranking FPC
and FTC officials. This occurred on September 4, 1970, when FPC's
General Counsel telephoned an FTC Assistant General Counsel concern-
ing Senator Hart's letter to FTC requesting an investigation of natural
gas reserve data.: A memorandum cf the conversation written by the
FTC Assistant General Counsel stated:

"x % % [FPC's General Counsel] advised me that * * * he was

in process of preparing a staff response to it [Senator Hart's

letter] * * * [FPC's General Counsel] stated that in his opinion

the Power Commission has full authority to make an investi-

gation of the sort here proposed and that it has a broad base ‘
of information with regard to the whole subject * * *, " '

The Washington Post on September 8, 1970, reported the conversation as
an attempt by an FPC aide to halt the FTC study. According tc the
article, the FPC General Counsel told the FTC Assistant General Counsel
""that the power commission didn't want the trade commission involved. "
Bot]? individuals subsequently denied the newspaper account.

In a letter to Senator Hart on September 14, 1873, in reply to his
request for infor-aation on the oral communications between FTC and
FPC. FTC s‘ca’ced:‘ll

Varmus oral commumcatlons with the Federal Power Commission
are documented in information already submitted to the Subcom-
mittee. This information includes the June 1973 Staff Report,

the various memoranda and interview reports submitted to the

Subcommittee, and the testimony of [an FTC official]. Other

than the oral commumcatlons reflected in the above, the

staff advises that it has had no significant oral communications

with the Federal Power Commission regarding this matter, "

We reviewed the above reference to oral communications between
FTC and FPC and found nothing indicating an FPC attempt to stifle the
investigation.

!
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~In his July 19, 1974, letter commenting on our report, the Cha.irman,
FIPC, stated:

"As the report indicates, the Fedcral Power Commission

staff cooperatled with the Federal Trade Commission staff
consistent with the limitations upon discleosure of confiden-
tial information under Commission orders 1ssucd pursuant
to the Natural Gas Act."”

Paul Rand Bixon, Acting Chairman, FTC, in his letter of July 17,
1974, commenting on the report, stated that the attorney currently in
charge of the investigation infdrmed him that the report appears to be
accurate. The Acting Chairman also stated that the FTC staff involved
in natural gas studies informed him "that employees of the Federal
Power Commission are currently being most cooperative and helpful.”

-Mr. William P. Diener's progression within FPC

We were requested to review Mr. Diener's employment progression
with the FPC and his role in FPC's relations with FTC and its investiga-
tion of the natural gas industry. \Mr. Diener progressed in FPC from a
grade GS-12 to a GS-17 within 2 years. 1\r. Diener resigned from FPC
in November 1973 to accept employment with a newly formed natural gas
pipeline company in Utah,

Mr. William Diener began his Federal employment as a GS-12 trial
attorney with the I"'TC in June 1970. Ailr. Diener transferred to the FPC
on April 11, 1971, as a trial attorney, GS-12, and was promoted to a
(GS-13 about 2 months later--June 27, 1971. From June 1971 to February
1973, he was granted two exceptions to the Whitlen Amendment (PPublic
Law 82-253, 5 U'.S.C. 1071) by CSC. The first on January 23, 1972, for
promotion to a GS-15 as Technical Assistant to the Chairman, FPC,
schedule C, and the second on February 14, 1973, for promotion to a
GS-17 as Assistant to the Cnairman, FPC, The Whitten Amendment re-
quires that a Federal employee remain in grade at least 1 year hefore
promotion to the next higher grade.

In a letter dated January 18, 1974, CSC said it approved an exception
to the Whitten Amendment to Mr., Diener, which allowed FPC to promote
him to a GS-15 because of the:

W % % 'confidential relationship' to the Chairman, FPC, and
the fact that had Mr. Diener not already been in the Federal
service, he could have been appointed directly by FPC at
this grade level. Under Schedule C authority, the head of the
agency may select without regard to a competitive register."

CSC's January 18, 1974, letter also provided us with the following
background and justification for granting Mr. Diener a second Whitten
exception, which was needed for his promotion to a GS-17:

“In June 1972, * * % [Chairman, FPC] requested another
Whitten exception to fill a noncareer executive assignment
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vacancy as Assistant to the Chairman, GS-17. This request 5 TR e

was denied at that time,<because the agency did not
justify that-a hardship o1 Inequity to either the agency
or Mr. Diener would occur if he was not promoted to
GS-17. -
—— N
"In December 1872, = * =% [Chairman, FPC}] again re-
quested an exception to the Whitten Amendment citing
undue\hardship to the agency. However, this request
was returned without action because of the 'freeze’ on
promotions and appointments initiated by the President.
After the hiring and promotion ‘fréeze' was lifted,
®* % % [Chairman, FPC}| again submitted Mr. Diener
~fer_promotion to GS-17 citing undue hardship to the
agency-if Mr. Dienér's services should be lost.
Our records reflect that Mr. Diener had several job
offers outside the IFederal service at a salary in ex-
cess of the salary for GS-17. Based upon this fact,
_-the position being a noncareer executive assignment,
and * % & {Chairman, FPClrequest citing undue
hardship to the agéncy, an exception, as provided by

law, was grantedoyF@bruary 14, 1973."

Records and files at FTC and FPC contained no evidence that
Mr. Diecner played a direct role in FPC's relations with the FTC during
its investigation of the natural gas industry. Mr. Diener resigned from
FPC on November 12, 1973, to accept employment with Northwest Pipe-
line Company in Salt Lake City.

[ e

H



CHAPTER 10

BEST E:I;;L ERETI Y HLABLE

SCOPE OF REVIEW

QOur examination was conducted at the headquarfers offices of the FPC
and FTC in Washington, D.C.

1

At FPC we reviewed legislation, records, regulations, policies, and
procedures pertaining to (1) 60 and 180-day emergency gas sales (2) the
optional certificate procedure, and (3) staff financial disclosure. :

o

At FTC we reviewed the records on FTC's interaction with the FPC

during FTC's investigation of the natural gas indus‘{ry.

— e )
Discussions were held with officials of both agencies.

|

e
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SACAAMENTS, CavipoRwa 99871

HOUSE OF REPRESENTATIVES Povovee (9161 $45-3843
o . e . WASHINGTON, D.C. 20515
GOJ/ERNMENT OPERATIONS COMMITTEE!: _ INTERSTATE AND FOREIGN COMMERCE COMMITTEE
* R MNG MANR Y MEMBIR SLOSOMMITIFLS Ot CHAIRMAN.
FORDOMN OPERATIONS § GOVLRNMENT INFORMATION COMMERCE & FINANCE SULCOMMITTEE
COMSERVATION & NATURAL RESCLRCES H ————
R // CEMOCRATIC STEERING AND POLICY COMMITTEE
~ T~ . »

Octopar. 10, 1973 ———

- Honorable r£laer Staats L
Con plavlier Lensral of 7
: the United Gtates : . '
\\ - Generdl Accountiéﬁ/gﬁffée
S~ ’ Washington, D, C.

Dear !ir. Staats:

In recent months Concrassionrnal concern has mounted as a
result of certain nolicies and actions on the part of the
Federal rower Corwission azaling with the orice of comestic
natuaral gas. Forty willion householas are arfec¢ted by tnese
activities wihich cunulatively are forcing heating fuel costs
upwards drastically, cuarentceing windfall profits to a few
major natural cas supnliers at vast consurer expense. AsS a
fember of trne lLiouse Conrittze on Interstatz and Foreion Coni-
rmerce, vith jurisdictional responsibility over tne rFederal
Power Coummission, I am wzenly concerned over tni~ statz of
affairs and uesire an investication hy your organization of -
several specific points at issue and in guestion.

My firet concern is with a new, é;ntroversial mathod now being
utiiizecd by the FPC to set natdral gas rates; the 30-callzo
"optional pricins gprocedure," Under its cover, natural jas
producars ..ay iile aoplications for nigher rates, evan taouya
such orices niay surstantially eiic2ed a previous rPC establishea
area ceiling rate, "it foundu to he in tha vublic interest."

Outside access to weztings wnere these applications are con-
sidered has surposeddy becn arbitrarily limitea by the Cortirgsion. !
leanvhile, a stoady stream of such aoplications have been filzd

- by »roduceri. CZo..c, at lcast, heve seen uranted, placing a sig-
nificantlr =reater cost rurden unon nurbers of consurars in spite |
o:f strenuous rrotest by coasurer grouss,
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The best recent illustration of the effects of optional

pricing is to be found in the #elco Petroleun Case., In

a press relecase the :¥C announced that under the proczdure,

rnow under lacal challance, permission had b2en grantea by the
agency to that company to charge 45¢ ver thousand cubic feet,

a 73% increase., This, of course, 1s a creen llgnt to all other
suppliers to seek|similar rates,

.Potential cost to consumers would be astronomical. Presently
the avecrace pricel|per thousand cubic feet of natural gas is
approxinately 20.5¢ If it rose to 45¢ the averaqé nbusehold
bill annually would rise by $25.27 by 1980. This reflects an
increase of about 16.3% which does not take into cbnsideration
increases in consunmption-or inflation. Forty million households
times $25 annualdy cones to at least $1 billion, abcordlnq to
industry projections, which can be expacted to he understated,
Cursory examination of FPC public staterments indichte that far
higher prices are either contegplated or already aporoved.
Therefore, I would like GAOQ to obtain specific answers to the
follawing questlons- .

Is the use of optional pricing effective de facto

deregulation pf the price -of natural gas?

Is the FPC's conduct in adopting and actually
administering the ootional pricing procedure,
especially in the 82lco and George ilitchell
cases, in compliance with the Natural Gas Act
of 1838, as interpreted by the Supreme Court
of the United States in the Phillips Petroleum
Case?

Can this procedure be used corstantiy to raise
gas prices with a minirum of adversary procecdings?

Are thesc actions and the entire optional pricing
precedure not violations of both the latural Gas
Act of 1938 and the Administrative Procedures Act,
especially S5 USC 553 Section (b)?

1

‘“What effcét is the use of this orocedure having,
as far as 'can be ascertained, on the utility bills
Americans gre paying? What projections can your
agency nake "of how nuch future implenentation of
this procecure is going to cost consuiers?

) o »
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se these developrents have unfolded, the FPC and individuel
.crnissioners have been making a steady stream of pullic
stutements, wiich have the effect of conditioning consuners to
evzntual cdersaulation of natural gas pricss, Such codments
seem to have been orchestrated in conjunction with industry's
campaign to gain governmental acquiescence in tQat policy.

This in turn sets the stzazae for what can only be termed one of
the nore astonishing performirnces in memory by a recgulatory
conmission, seemingly in viplation of the public interest. un
Friday, September 14, 1973, without any public notice or allow-
ing any interssted parties to cownent, the FPC effectively decon-
trolled nstural gas prices for six ronths, The FPC order permits
interstate pipelines to buy gas from producers for six months in
purvorted “erercencies" without first obtaining permission or
anproval, Pirslines can then zautomatically zas< prigs incrzases
on to consumers, Ti.2 order, resting on the assuuption that there
s adeguate natural gas available, but that it has«been withheld
from market, forces ccnsumers to pay any price & producer can
extract for his gas. In light of the imminence of the heating
season, the consequences for consumers are cbvious and severe.

Once the order was promulgated, all responsible FPC personnel made
themselves tota’ly unavailable to any and all public media or
Congressional questioning of the action. Here we have a repeti-
tion, method-wise, of the attempted destruction «of public docu-
ments bearing upon FPC action in other oil and gas gquestions

this year.

Compounding this, the FPC made its order effective the day of its
adoption, siraultaneously attempting to prevent consumer advocates
from filing formal commants until January 15, 1974. The orxder
contemplates evaluation of comments by the FPC commencing on
March 15, 1974, when the order is scheduled to expire. In effect,
this seems to mean that price control on natural gas this winter
in the consumer interest hasibecome a dead letter.

One question at issue concerns 5 USC 553 Scction {b), which says:

“"General notice of proposed rulemaking shall be
publishea in the Feweral Register, unlass persons
subject thercto are named and either personally
served or otherwise have actual potice theieof

in accordange with law. The notice shall include;
1} a staterent of the tire, place, ard nature of
the proposed ruleniaking proceedings; 2} reference

. »

67

s

£ aand i

T



' /
1 . RS . - e I coas . s e m T
S Ve PR . i ‘,";> s J F R
T T . . TR B .

APPENDIX I

— ) ’ \\\\';?- e N
- '\ =g e
to the legal aUthority under which the rule is \\ ' T e
proposed; 3) either the terms or substance of /
the proposkd rule or a description of the subjects \\ i
and issues involved," ' i

PR N ' v
In Title 15 USC, Section 7170, we find an annotation to a U, S. |
Courg/bf Appeals decision holding that in rulemaking, under the
Natural Gas Act, the FPC must comply with procedural require-
mentg\izzosed on rulemaking by the Administrative Procedures ' '
Act; S ion 553 of Title 5., The case inveolved was Texace, Inc., '
vs FPC; 412 F. 24 page 740 (3d Cir. 1969). Therefore, I would
like to have the GAO seek answiﬁs/fb the following questions:

If the action in quégtion was in fact rulemaking
T~ by the Commissionp;, does the statute then auto-
- ~ watically apply?

[

If the Commission action was not rulemakKiflg, then i
has the FPC not acted in a totally arbitrary and
- illegal mannes?

g If this is in fact an informal ratemaking process,
can it bé termed’an evasion to avoid the formal
_~ ratemaking process?

Do tue strong pre-industry public statéhments of

- Commission members fly in the face of long
accepted regulatory agency procedures of acting

in the public interest, or at least of maintain-
ing a public posture of neutrality? Do these
public statements on behalf of an industry position
on pricing not place FPC members in the position
of acting as propagandists for private interests?

How many people in top positions at the FPC have
been associated with the oil and gas industry
previous to their Federal employ.ent, either
through law firms or directly employed by var-
ious oil companies?

The public rationale for the consistent FPC policy of virtually
unlimited price hikes to industry’ for natural gas has been that
only in this manner can an inceritive be provided to business to
explore for, discover and make available adeguate supplies of
this fuel for the interstate market. This poses the following
questions which I would like the GAQ to scek answers for,

. - )
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Is there any finding at the FPC that failure to
increase production is price rslateu? !

How much have price rises initiated by the FPC
in the last four years cost the american consuner?

How much) new natural gas has been in fact marketed
through the interstate market as a result of such
price hikes according to FPC figures? !

Do the F%C facts justify further massive|price
hikes in' terms of rore gas baing made available

to the interstate market? ;

One finz2l arez o‘,n**ldzél concara ueulilg with the FPC is in-
cleded 1n my request. The Federal Trade Commission, over which

I poss =s legislative oversight through the subcofm™ittee I chair,
has Lzen trying to mount a major antxtrust 1nvest1q1t’on of mono-
poiy practices within the oil‘and gas “industry. Tnis is a matter
of grave convern tvo every Aaunerican; esoecially in light of the
two year FTC study ~evealing that a serious mr -opoly situation

is alleged to exist To mount such an endeave facts on oil

and gas rezcvves are essential. "Such inforration seemns to be
available only through the FEC, ~In seeking this information,

a pattern of what may be deliberate delay ana denial of coop-
eration has ermerced on the part of the FPC towards the FTC.

-

The Federal Trade Commission has repeatedly sought facts from
FPC on natural cas reserves, which the FPC vossesses. Its ini-
tial request goes back at least to early 1972. At first the
FPC simply denizd the request. On ancther subseJuent occasion,
when the FTC sought facts, the FPC staff desmandea $25,000 from
FTC in raynent for conputer time allegedly reguired to compile
the information. llore recent attermpts on the part of the FTC
vrarpted I'PC to ask FTC to file a formal avzplication for the
a%erlal Fcllowinyg that, tihe FPC informzz the EOC a formal
psroceeding would have to be held for the latter agency, as if
they were any private applicant seeking information.
i

It is also my understanding that a number of informal contacts
were initiated by the FPC to hich-ranking FTIC officials with a
goal of nrnV°ntinq tne PTC investicvation of nonopolistic prac-
tices by major oil cogpanies and falsified flgures on oil and
gas reserves submitted by industry to the governwent,
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Firally, T am most intorestld :a the activities of fr, Villiam

P. Diener who, wicn oriainally erployed at FTC, vas assigned

the task of couuencina the prelivinacy FTC investigation. After
doing a significant arount of work on that inquiry, he recommznded
that the wvrobe be enced anu not »ursued any further by the FiC.
That rzcormendation was suhseguently overruled within the rTC.

At the tire these evonts transcired, he held a G5 12 rating. )
Since that tine, he has left ITC cnploy and gone to work at the )
FPC, originally with Cornjissioner Gooch. Presently, I have ascer- :
tained that he is vorking|directly for Chairman .lassikas as an

assistant, at a Gs 17 lele of salary. These exploymant changes

and elevation of status have occurred within a two yvear period; a

rather renarkable rate of progress.,

The following guestions arise and I would like to have GAO seek
the answers:

Has the sequence of svents betweep FPC and FTC
in fact taken place?

Is there a pattern of deliberate delay and denial of
cooperation on the part of the FPC in regard to the
FTC monopoly investigation in the oil ana vas indus-

try?

Has the FPC in fact sought to avoid making available
its information on industry oil and gas reserves to
the FIC?

Did FPC first deny and then ask for computer rental
money and finally, ask the ¥TC to file a formal request
for the informati?n?

How mruch tine didiall these delays consume?
i
Dié it in fact obstruct tha PTC investigation?

b

‘Were these informal contacts betwsen high ranking

YPC orfficiels rade to high rankinog people at the

FIC with a view to stifling the prcposed oil and

gas investication?

Is the enplovrent progression of Mr. Diener accurate?
L]

Is he playing anv role in tne I'PC's relations with
the FIC at the present time?
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1, these factors seem to compose an orincus
I believe

answzrs to these gucstions are vitzl as soon as possiblaz

It is ny pe, i:xr, Corptroller General,

.mv5st1c*a..1on afoot as 500N as OOSSlble.

yoﬁ—EESEtly. N

\
)
%

Member “of Congress f/////
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FEDERAL POWER COMMISSION
WASHINGTON, D.C. 20426

JuL19319714

Mr. Victor L. Lowe : , §
Director, General Government Division

U. S. General Accounting Office

Washington, D. C. 20548

Dear Mr. Lowe:

By letter of June 26, 1974, Mr. John D. Heller
of your office sent to me a draft report to Congressman
John E. Moss on selected aspects of the regulation of _
the natural gas industry and operations of the Federal ' ;
Power Commission. This is to provide the requested
comment on the draft report. See GAO note 1, p. 117,
Chapter 1 describes briefly the establishment of
the Commission, lists some of its staff units, and makes
reference to a few of its actions in recent years designed
to elicit greater supplies of natural gas in a seriocusly
deteriorating supply situation. At the top of page 3 it
characterizes the Commission's optional pricing procedure
simply as an opportunity to producers to sell gas at
contract prices in excess of the applicable area rate,
without mentioning the forebearance to which a producer
under the optional pricing procedure commits himself.

Under Order No. 455, optional pricing is an alternate
procedure available if the producer is willing to forego
certain benefits of area rate proceedings in exchange for
certainty of the producer's certificated price, as
determined at the certificate stage. Specifically, such
oroducer, by accepting a certificate under that procedure,

~3
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1Y waives all rights to<§gek future rate increases under
scetion 4 of the Natural Gas Act with respect to the
coatract submitted, other than escalations, if any, as
cervificated, and (2) waives all rights to contingent
awtustment of flowing gas rates in area rate decisions
¢ .ceady dgcided, for all flowing gas which the seller-
applicant| produces in the same pricing area. Further, the
seller-applicant agrees to receive the applicable area
ceiling rate from the commencement of deliveries and for
the first six months unless the-Commission, before that
time, issues a final dec131oﬁ’1n the matter.
’\\ <
On page 5, the principal FPC staff units are listed
as the Bureau of Power, the Bureau of Natural Gas, the
Office of Economics, the Office of General Counsel, and
the Executive Director. Two other organizational elements
certainly should be,included in any such list, the Office
of Environmental Quality and the Chief Engineer. The
"Office of Environmen Quality is responsible for
environmental reviews under thc rederal Power Act, the
Natural Gas Act, the National Environmental Policy Act,
and related statutes, The Chief Engineer is responsibie
currently for the Coumission's program for conservation
of erergy ‘and the efficiency of energy systems of
regulated public utilities and natural gas companies
and their customers.

Although Chapter 2 of the draft report acknowledges
the Commission's authority under the Natural 5as Act to
provide for temporary natural gas transactions by exempting
such transactions from the certificate procedures (page 7),
aud concedes that the Commissipn clearly had authority to
include in Order No. 418 provisions for extensions of 60-
day emergency sales (page 9), the report concludes that
all extensions of emergency sales were improperly granted
because the Comnission did not undertake a public rulemaking
proceeding with opportunity for the submission of data and
views by interested parties before granting extensions to
meet the emergency.

2
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It is the opinion of the General Counsel that the
Commission is mot so restricted in meeting emergency
situatiors (see menorandum of the Genmeral Counsel dated
July 12, 1974, aictached). The very idea of a public
rulemaking proceeding to extend emergency procedures

, would seem antTthetical to the existence of the emergency.
Further, as is'noted in the attached General Counsel's
nemorandum, the Commission has authority in relation to
emergency prov%sions, as in any other regulation, to
waive requirements in appropriate circumstances.

PR . .

-
-

The principal objection of the\reporq to the
Commission's granting extensions of emergency sales to
avoid interruptions of service 'during the emergency
appears to be that the practice was not a '"matter of
regulatory policy." This assertion is without foundation.
All grants of extensions of emergency sales to avoid
interruptions of service during the emergency were the
result of a considered Commission regulatory policy
consistent with the public interest in continuous gas
service, !

At page 13, the draft report states that a review

of the "Secretary's records of Commission meetings"
reveals no evidence of any Commission discussion of the
court stay of Order No. 491, the need to grant extensions
of160-day sales to companies that had not filed for
limited-term certificates, or any delegations to the
Secretary. This is misleading in that what the GAO staff
actually found from its examination of the Secretary's
personal notes taken in Commission meetings and the
minutes prepared therefrom was that the Secretary main-
tains no record!of any discussions. Rather, the Secretary,
and ultimately the Commission minutes, report only the
actions taken by the Commission on each formal agenda
item. Therefore, the fact that the GAQ staff found no
record of particular discussions in the minutes of the
Commission meetings does not permit a conclusion that
there were no such discussions. There were extended
discussions relating to Order No. 491 resulting in a
series of orderé, namely, Order No. 49%1-A, issued
September 25, 1973; 451-B, issued November 2, 1973;
491-C, issued November 21, 1973; and 491-D, issued
March 1, 1974 (orders attached).

i I -

See GAGY note 2, 0 112,
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. With reference to the need to grant extensions to
companies selling under Order 418 but which had not filed
for a limited-term certificate and with regard to the
commentary that there were no delegation of authority

"to the Secretary, I would like to apprise you of the fact
that there were Commission discussions and subsequent
oral delegation of authori#y to the Secretary to grant
extensions. The compelling national energy emergency

. confronting the Nation in September 1973, exacerbated

by the imposition of the Arab embargo, resulted in emer-

gency actions by the Congress of the United States, as

well as the Administration, to respond with emergency
measures to enable the Nation to survive the oncoming
winter without drastic uvpheaval of the Nation's economy,
and the health and welfare of its citizens.

Among the measures passed by the Congress were the
*Mandatory Fuel Allocation Act with authority to impose
standby rationing vf gasoline and other required fuels,
extraordinary requests for voluntary conservation, authority
to convert oil fired power plants to coal fired, the
wheeling of power from the Midwest and Southeast from
coal fired generation to the New England area which was
largely reliant upon oil fired capacity. 1In my opinion,
the Commission responded to)an emergency situation within
its powers as delegated by the Congress and consistent with
a recognition of the imminent danger to the United States
of inadequate natural gas production.

I must express my diségreement with your conclusions
expressed at pages 14-15 of your report to the effect that
extensions of 60-day sales were not an appropriate exercise
of our regulatory authority. Your legal anaiysis is at
odds with our General Counsel's legal opinion that the
Commission's actions were consistent with applicable law.
It is indeed relevant to observe that over the entire
period since May 7, 1970, when Order No. 432 was issued,

"there has been no objection to the practice in spite of
the fact that the Federal Power Commission is a closely

suoervised regulatory agency in terms of public examination
and legislative oversight.

e e
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I might add thit _you-should incorporate as part of \
your conclusions and recommendations on page l4 your w |
recognition of the fact at page 36 of the report that \g

by order of Decesber 20, 1973, the United States Supreme b
Court .granted the Comn1591on s December 14, 1973 appli- |
catidn to vacate the lower court's stay of Order 491-B.
See \Supreme Court Order No. A-H08, entered December 20,
1973, ¢deral Power Commission v. Consumer Federation of
America, Anerican Public Gas Association, American Public
Power Association, Nationai League of Cities - United States
-Conference of Mayors. .~
With reference to the eight extensions referred to
at page 13 of your report, your attention is invited to
page 2 of General Ccunsel{§ memorandum dated July 12, 1974:

At page lBQ/fEe GAO report states that some
extensions of rhe 60-day emergency sales were

-~ s o '
~“granted 'to-difset the effect of the court stay
of Order No. 491. This action was not improper
since the 60-day procedure established by Order
tlo. 418 was effectively reinstated and effective
afrer the court stay.

See also the memorandum from the Deputy Chief,
Bureau of Natural Gas dated July 12, 1974 (attached),
pages 1 and 2. Here again, as a matter of public policy
clearly it would have been contrary to the public interest
to cut off sales at a time of national er:rygy emergency.
I submit that the Commission's action on the eight exten-~
sions was a legal and necessary exercise of its powers.

The Bureau of Naturaf/;as wemorandum also provides
a complete account of the data collection procedures
concerning emergency sales which are the subject of Chapter 3
-of the draft report. As it recommended in that chapter the
Commission now is collecting complete volume and price dataﬂ
and appropriate action will be taken'in the event of re-
fusal to furnish required data. The last recommendation
of that chapter is that the FPC establish an adequate

6
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..ovrd and filing system for interstate sales generally.
we have for many years maintained such records. Interstate
pipelines report on Form 2 all volumes of gas purchased and
prices paid under certificated sales, which are identified
by seller and rate schedule number. This data is presently
coilected on an aﬁnual basis. We agree that more timely
reporting of data of this sonrt during emergency periods is
desirable and havé instituted a procedure tO\secvre this
information from ﬁhe purchasing pipeline at the completion
of the purchase in addition to the regular reporting on
Form 2. In the near future all such data will be accessible
more readily and usefully through, the FPC Regulatory Informa-
tion System, a comprehensive ADP development 'at the Federzl
Power Commission now nearing initidl operation.

For comment on Chapter &4, attention is ° ~cted to
page 3 of the attached General Counsel's me. @ .dum. The
draft report's reference to the Beleco case { :ciced by a
majority comprised of Commlissioners Moody an: ‘Brooke) should
mention that I filed a separate concurrence ( 1 dissent in
that case. ;

I

Chapter 5 is fully discussed in the attached July 12,
1974 memorandum of the Bureau of Natural Gas. On page 39,
the draft report attempts to compute the additional cost of
gas which became subject to the requested rate at the end
of thé six-month period at the area rate. The basis of the
computation is faulty, since there can be no assumption or
speculation as tc what gas would have been provided had

the area rate applied instead of the requested price.
; |

At page 40 of! the draft report you recommend revision
of the optional précedure to assure timely action. We are
reviewing our procedures to determine whether a notice of
rulemaking should be issued to revise the procedure so as
to compel refund of the difference between the sales price
in effect after six months and the ultimate just and reason-
able rate determined by the Commission. We are also reviewing
other aspects of the optional procedure for comment under
the proposed rulemaking.

|

At page 38, the draft report notes that of the 24
optional pricing application9 approved by the Commission,
the approved prices ranged from a low of 26.5 cents per
Mcf to a high of 56 1 cents. It should be noted that

i
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Vice Chairman Springer and I dissented from the decision
of the majority in Southern Natural Gas Company, Docket Nos.
CP73-154, et al., which prescribed a price of 56.1 cents.

The matter of disclosure of financial interests and
procedures to avoid conflicts of interest consistent with
your recommendations at pages 52-53 of your draft report
is described in a memorandum of the Director, Office of
Personnel Programs, td me dated July 17, 1974, also
attached.

It should be noted at the outset that the Office of
Personnel Programs had initiated remedial action to compel
compliance with the Federal Power Commission's standards
of conduct several months before your pointing out defi-
ciencies in the filing system to the Director, OPP, in
November 1973 (see page 3 of the attached report of Claudius
Fike, Director, Cffice of Personnel Programs, to me dated
July 17, 1974). Immediately after your discussions with
the Director, OPP, steps were taken to insure compliance
with the regulations requiring the filing of FPC Form 498
by designated employees at the GS-13 and above level.

As is set forth iﬁ the attached memorandum dated
July 17, 1974, from the Director, Office of Personnel
Programs to me, every present employee of the Federal
Power Commission, with the exception of one employee
who has'been on extended leave, now has on file a current
statement of financial interests (FPC Fo.m 498, required
of all employees at the GS5-13 level and above in decision-
making positions) or a report of security ownership in gas
or electric companies (required of all other employees).
In addition, every official of the Federal Power Commission
who is required to file a Form 498, with the exception of
three individuals who are now on extended leave, has on
file a sworn affidavit affirming that at no time during
his employment by the FPC has he participated in any

SEST DOGUMENT AVAILABLE
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~ _ to-the General Counsel dateﬁrJuly 15, 1974 (attachead)

. employeé when he returns from leave.

< neeULENT AVAILABLE
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aacisional process dirc@tly_ involving a company in which \\ g .
he, his spouse, minor child, or memher of his immediate / .
household then had a financial inrecr2st. We will secure \\g
]

appropriate affidavits from the three employees when they ﬁ;
return to. the FPC after completion ci their extended leave. i
‘We will /also secure the filing of Tvin 498 by the one

The memorandum from theaggneral Counsel dated
July 12, 1974, and the memoraridum from Daniel C. Lamke

review procedures to—detérmine whether specific financial
interests create conflicts and procedures to insure
cempliance as recommended at page 54 of your report.
_The General Counsel will invegtigate with the Director,
_0ffice of Pe:sonnel Programs, all cases where potential
conflicts of interest havé been disclosed (Recommendation
(3), page-54).- T?izggzﬁrities listed will be maintained

- on a current basis ifisofar as may be feasible as outlined

in Daniel C. Lamke's memorandum of July 15, 1974. The
current list of prohibited securities (attached) is in
process of being circulated to all employees by memorandum
of General Counsel dated July 19, 1974 (also attached).
See GAO nate 2, p. 112,

At page 48 the draft report asserts that the three
officials principally responsible for administration of
the conflicts provisions (the General Counsel, the Executive
Director, and the Director, Office of Personnel Programs)
failed to file Form 498 for 1971 to 1973. “one of these
three officials has held any securities ac any time during
his employment with the Federal Power Commission. Your
report should so state.

At page 55C it is  stated that Commissioner Smith,
the most recently appeinted Commissioner, at the ctime
of his confirmation hearing, "had made arrangements to
divest himself of all royalty and mineral rights." 1In
Fact, Commissioner Smith attached to a financial state-
ment prepared for his confirmation hearings an executed
deed to all his mineral interests, along with an escrow
agreement whereby the divestiture would become effective
upon his confirmation to the FPC.
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At page 55D you state '"While the Chairman's relatively
small investment in U. S§. Steel coupled with the fact that
the fipancial interest was disclosed at the Senate confirma-
tion hearings indicate that the failure to include the
stock among those to be divested was due to an oversight,
it appears tg us that the same strict standards should
apply." The 50 shares of United States ;Steel were not
owned by me, |but rather by my wife, who |has owned the
shares since December 29, 1959. Secondly, it wis not
called to my attention until late April 1974 that
United States, Steel was.a security which| was determined
to be the parent of Carnegie Natural Gas' Pipeliue Company,
and accordingly any employee holding United States Steel
stock was required co divest their ownership. Your re-
port points cut that Civil Service Commission officials
indicated “'than an indirect interest--ownerchip of stock in
a corporation whose subsidiary was a natural gas company--
would not of itself cause the CSC to seek divestiture or
other action by the official involved, Other factors
would be ¢ _nsidered including the size of the financial
interest and the importance of the subsidiary to the total
operation of the parent." Even though divestiture of my
wife's United States Steel stock would not be compelled
by the Civil Service Ccmmission, I believe that the same
standard applying to employees of this Commission should
also apply to its Chairman. Accordingly, on May 16, 1974
at my request, my wife ordered that the 50 shares of
United SLates%Steel be disposed of,

As of December 31, 1973, U. S. Steel Corporation had
54,169,462 shares outstanding with a book value of $3.9
billion. U. S| Steel reported revenues in 1973 of $6.9
billion and net income for that year was $326 million.

As of December 31, 1973, Carnegie Natural Gas Pipeline
reported to thq FPC book value outstanding of $16,118,030,
annual revenuej of $16.7 million and net income of
$1.3 million.

’
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Carnegie Natural Gas Pipeline Company represents less
than 0.4% of the book value of U, S. Steel common stock,
less ‘than 0.3% of the U. S. Steel's annual revenues and
less than 0.4% of U. S. Steel's net income. Fifty shares
- of U. S. Steel represent less than 1/1,000,000 of the out-
standing shares of U. S. Steel.

The last sentence on page 59, Chapter 7 of the
report, requires clarification. If the present Natural
Gas Act provides trhe framework for regulating the wellhead
price of natural gas and the Natural Gas Act is not amended
to empower the Commission to prescribe rates on the basis
of market values and economics rather than costs, there
will not be sufficient incentives for investments in
exploration, development and production of natural gas
and ultimately the consumers' interests will be endangered,
However, in my opinion it is not regulation per se - but
rather the limitations on our powers to regulate based on
the economi.s of the inarketplace under the Natural Gas Act,
as interpreted by the courts, that inhibits the magnitude
of the commitment required to produce gas consistent with
demand,

}
I prefer deregulation of new gas prices as 1 have

testified many times before Congressional committees,
However, as an alternative to deregulation an amendment to
the Natural Gas Act broadening our authority to regulate
on the basis of commodity value and market conditions will
greatly improwe the present restricted structure of
regulation.

‘Our latest Annual Report for Fiscal Year 1973
presented the Commission's position on the decontrol
of wellhead prices of new gas with strict monitoring of
the results in terms as follows:
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Deliverabte-gas supplies are now inadequate,

and are projccted to continue in short supply
over the short term, with demand increasing.
The price—of natural.gas at the wellhead has
/lagged behind the price changes in other fuels
and the present price relationship to the
\Sggrgy market, on a Btu basis, presents a clear
econonic contradlctlon After careful analy51s
we have conciuded th;;/ﬁbrkable competition
exists in the natural gas production industry.

~~_ Therefore we belléVe that controlled deregulation

- Tof the producer segment of this industry is the
most important measure the Congress can take to
alleviate present natural gas shortages.

AN

With reference to Chapter 8, your attention is

directed to page 4 of the General Counsel's memorandum

of July 12,-1974 (attached) and the footnotes on that

page. It is not orly the Federal Power Commission which

has found that a positive relationship exists between
_increased prices and exploration activities but also
the Commission's finding was approved by the United
States Supreme Court in Mobil 0il Co. v. F.P.C., Nos.

73-437, et al. (June 10, 1974), u.Ss. , 94 S.Ct.

2328, 2351

111

Your observation on page 63 that "most area rate

" cases are still pending court action' is inaccurate.

With only two exceptions, all area rate opinions have

Y
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been affirmwed in full by the courts. 1/  There is affixed
to the General Counsel's memorandum of JLly 12, 1974
(attached) an appendix outlining the current statas of
Commission area rate decisionms.

Sce GAQ note 2, n, 11

At page 76, fafter referring to the Federal Power
Commission's Natlonal Gas Survey, Chapter 9 of the draft
report states that on March 7, 1973, Senator Hart requested
that the data collectnd in the Natlonal Gas Reserves Study,
a part of the. National Gas Survey, be. furnished to the
Antitrust and Monopoly “Subzommittee and to Fhe Federal
Trade Commission. ‘This is in error. The material requested
by Senator Hart at that time was' uncommitted gas reserves
data, i.e. data on proved reserves which the companies
had not committed by contract to-particular sales. This
uncommitted gas,- of cource, is only a small fraction of
the total proved reserves inciuded in the National Gas
Reserves Study for the year ending December 31, 1970.

It was the National Gas Reserves Study data whlch the Federal
Trade Commission attorney requested, as related in the
next paragraph (bottom of page 76). The same confusion
appears in the middle of page 78 in the reference to
Senator Hart's request for "similar' data. It was not
the National Gas Reserves Study data which was turned
over to the Senator pursuant to subpoena. Rather, the
uncommitted gas reserves data as of December 31, 1971
and June 30, 1972, was supplied to the Antitrust and
Monopoly Subcommittee pursuant to the order of the
Commission issu~d June 22, 1973, in Docket No. R-405.

|

1/ Opinion Nos. 662 and 662-A, establishing new rates for
the Permian Basin Area is pending review sub nom,
Chevron 0il Co. v. F.P.C., 9th Cir. Nos. 73-2861, et al.
Opinion Nos. :595 and 595-A, establishing rates for the
Texas Gulf anst Area, were originally reversed and
remanded by the D.C, Clrcult sub nom. Public Service
Commission of the State of New York, et al. v. F.P.C.,
487 F.2d 1043 (D.C. Cir. 1973). The D.C. Circuit's
decision, however, was vacated by the Supreme Court on
June 17, 1974, and remanded for reconsideration in the
light of Mobil 0il Corp. v. F.P.C., u.s.

(decided June 10, 1974).

'
t
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~ As the report indicates, the Federal Power Commission
staff cooperated with the Federal Trade Commission steff
consistent with the limitations upon the d.sclosure of
confidential information under Commission crders issued
pursuant to the Natural Gas Act. You have Appropriately
recorded in Chapter IX that the Federal Trade Commission
responded to my request to file an appropriate pleading
specifying the informltion.desired by the Federal Trade
Commission so that a hearing could be held on the merits
of their request. On October 15, 1973, the Commission
issued its order concluding the show cause proceeding and
authorizing the examination of certain records by an
official of the Federal Trade Commission (Amerada Hess
order, Docket No. RI74-15, Commissioner Moody dissenting).
Because this order culminates complex legal proceedings
in relation to the Federal Trade Cr—ni sion's request for
confidential information and addr ..es.the public policy
issues relating to generaliz=d dis losure of such informa-
tion, I have attached the Ameradu Hess order.for your
information.

1 request that this letter and all enclosures be
incorporated as parc of your report. If you should revise
this report consxstent with my letter, I will be pleased to
review the report further before it is finalized.

l

I thank you for the opportunity of commenting on

this report.
Sincerely,
Q;Lffzq. /¢¢§f;x4é&gb

ohn N. Nassikas
Chairman
Enclosures _
1. General Counsel memo dtd 7/12/74 with attachments
(1) List of Current Status of Commission Area Rate
Decisions, and (2) Memc from Daniel C. Lanke dtd
7/15/74 to the General Counsel
. Orders 491, 421-A, 491-B, 491-C, 491-D
. Deputy Chief, Bureau of Natural Gas memo dtd 7/12/74
Director, Office of Personnel Programs memo dtd 7/17/74
. General Counsel memo to all emplovees concerning
prihibited financial interests dtd 7/19/74 with attached
list of prohibited securities
6. Amerada Hess CorporutLon Order, Docket No, RI74-15,
dtd 10/15/73
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MEMORANDUM TO:

SUBJECT :

~

General Counsel

Industr
L b Y e

. .Iff/,ff”‘“«\ /;//////'

I have the following comments

posed report referred to above.

Chapter 1

The Chairman ff////

\

July 12, 1974

Proposed General Accountlng Office Repcrt
- on FPC Regulation of the Natural Gas

with respect to the prc-

On page 3, line 8, the legallty of the Optionz2l rricing
Procedure 1is pending befo“e the United States Court of Appeals

and not tne Supreme Court.

Chapﬁis/E

The proposed report concludes that all extensions.or

emerge:ncy sales were lmproperly greanted.

To support this

cenclusion, it 1s argued that extensions were never contem-

plated by Order No, 418,
60-day emergercy sales procedure.

;_p]aced upon language in Order No. 418 stating that emergency

sales

day period." 44 FPC 1575.

4% FPC 1574,

"shall be discontinued upon the expiration ~f the 6C-

which ectablished the
Particular reliance ’s

Ch s

Essentially the report suggests that irrespective of

the nature of the emergency, the Commission 1s powcrles:

85
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continue emergency sales for a limited period of time with-'
out requiring cessation of such sales while it issues a pro-
posed regulation and receives comments thereon. In my view,

the Commission 1s not so restricted in meeting these emergency

situationg. It should be noted that no party has questioned

the validity of the sixty day sales or the extensions thereof .

Furthermofe, as in any other regulaticn, the Commission has
authority to waive the provisions ¢f the regulation in appro-
priate circumstances. Cf. Municipel Light Boards v. F.P.C.,
450 F.23 1341 (D.C. Cir. 1972); Municipal Electric Utility
Ass'n. of Ala. v. F.P.C., 485 F.2d 967 (D.C. Cir. 1973).

On pege 12, the GAO draft states that, in promulgating
Order No. 491, "the FPC maintained that it was under no
obligation to seek corments." This 1is true, of course, but
it 1s misleading when read in isolation. We issued Order
No. 491 without prior notice because the emergency shortage
demanded immediate action in order to protect the consumer.
In such situaticns the law certainly permits the usual re-
guirements ol notice and ccmments to be bypassed. The Admin-
Istrative 'Precedure fct provides taat these procedures arz
not required "when the agency for geood cause finds ¥ * ¥
that notice and public procedure thereon are impracticatble,
unnecessary, or contrary to the public interest."™ 5 U.S.C.

§553(b) (A).

‘ At page 13, the GAO report states that some externsi .ns
of the 60-day emergency sales were granted "to offset the
effect of the court stay" of Order No. 491, This action was
not improper since the €0-day procedure established by Order
No. 418 was effectively reinstated and effective after the
court stay.

Chapter 3

This chapter 1s devoted to the need for more complete
and accurate data relating to emergency sales. First, it is
impossible to have datz as to actual volumes and prices until
all emergency sales have been completed. .In this regard, it

A
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should be noted that the Commission indicated in Order No.
ugltgﬂggg; it would menitor results and take whatever\future
actlion is required by the public Interest. Secondly, to

the extent that actual deliveries fall below estimatedide-
liveries, this may simply reflect the uncertainty created

by pending litigation of Order No. U491, despite the fact
that the Supreme Court vacated the Court of Appeals' stay

of the Commission_efder. Coo

v

o

g
e

Chapter 4 ;

This chapter deals with the optional certification pro-
cedure. N
B s

At page 32, 1t is noted that petitioners in John E. Moss
v. F.P.C« D.C. Cir. No. 72-1837, are relying upon Texaco,
Inc. v. F.P.C., 474 FP.24 416 (D.C. Cir. 1972), tc support
their view that Order No. 455 1s in conflict with the Com-
mission's respconsibility to regulate natural gas companies.
In this regard, we should point out that in F.P.C. v. Texaco,
Inc., ___U.S. __, No. 74-1490, 94 S.Ct. 2315, (decided
June 10, 1974), the D.C. Circuit's decisicn was vacated and
remanded by the Supreme Court. Once again, the Supreme Ccurst
reasoned that a change in "he procedures by which producers
are regulated is not necessarily an zab: onment of regulation.

At page 32, it 1s noted that the petiticners also rely
upon Texas Gul?v Ccast Area lMNatural Gas Cases, 487 F.2d 1043
(D.C. Cir. 19?3y‘ It should be pointed out that on June 17,
1574, in a case”styled Shell 0il Co., et 2al. v. Public Servi-e
Commission of the State of Kew York, Mos. 73-976, et al., the
Supreme Court vacated the decision and remanded the case tc
tha D.C. Circuit for reconsideration in the light of Mobil
011 Corp. v. F.F.C., U.5. ___ (decided June 10, 1974)
94 5.Ct. 2328. 1Ia Mobil, the Supreme Court reaffirmed the
flexiblllcy which must be afforded the Commission in the

area of producer rate regulation.
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On page 3£, on the guestion of emergency sal EE: n

GAO report notes that Order 'o. $¢1-D terminatea 130-dz
sales as of March 15, 1974, and reinstatec the Li=-uay
cedure, Yor clarificatizn, it should be pointed out th

pI'L\.L“,e-.,. ,‘;
< - -~
SO =T Chapter
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at
Opinicn Lo. €99 terminates the f0-day emergency sales for

With respect to the comment on page 67 that the FEBC
has assertec that 'a p@sitive relaticnship exists between
Increased prices and exploration activities, the Ccrmmissic

3
finaing was quoted'w‘th approval by the Surreme Jcurt.
Mobil Cil Ce. v.. P.P.C., Nos. 73-437, ¢t ai. (June 10,
U.S. , 54 S.Cxt, 2328, 2351.

- ‘r\o-.

On page 63, it is inaccurately stated that "most zres
rate cases are still pendirg court actizn.’ e vuld pecinc
out that, with only twc excepticns, i/ zll area rate crinicns
have been alfirmed in full by the courts. 2/
!
|
ll
1/ Opinion Nos. 662 and €02-4, establisring new rates for
;he Permian Basin Area is pending review sub ncm. Thawron
0il "c. v. Y.P.C., %th Cir. Nos. 72-2:f1, et zl. JOpinicn
no 565 zna 555-A, establishing rates “or the Texas
:Jlf vLast Area, were origlinally reversed and remanded
by the D.C. Circuit sub nom. Publiic Tervic. Torrmlcoioll L
the Svate of liew Veorin, =t =1, v, F.:.7., 407 F.2a 1043
{(D.C. Cir. 1973). The D.C. Circuit'’s decisicn, hcwever,
w%s vacated by the Supreme Cour: cn Juns 17, l?T“, n
remnanced {or reconsideraticn in the light of Mobil 0il
corp. v. F.B.C., U.S. _ (Decided June ;0,~197~).

&
2/ An‘appand*' reflecting the status of all area rat
cases is attacl.ed hereto.

dee (GAO notx, 2, p. 112,

1
!

quality.

88

inicrofilmed

was of poor

Copy

e

—

Py




(S A WL E N ¥

I

BEST DOCUMENT AVAILABLE:
| APPENDIX II

The attached memorandum from Attorney Daniel Lamke
sets forth our proposed future procedure with respect to _
the listing of companies in which stoeck ownership would con-
stitute a conflict of interest. With respect to the filings
. required by the Assistant General Counsel referred to on
page 48 of |the report, all of these parties have made the
required filings and will continue to do so. :

oo & Fe
eo E. Foraue

Attachments:

Appendix Reflecting the Status of
Allerea Rave Cases

!
Memorandum from Daniel Lamke

Sec GAO note 2, p. 119,
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MEMORANDUM TO: LEO E, FORQUER, GENERAIL COUNSEL

g

i

|
/ FROM: DANIEL C. LAMKE |
\\*SﬁBJECT: Current Procedures for Reviewing Employee
Stock Holdings to Determine Conflicts of . !
Jaiterest :
\ /.v{ i
N — |
|
Citation: 18 CFR Chapter I, Subchapter A, Part 3, 3
Subpart C, Sections 3.735-1 through 3.735-32,
Ve //
_~" = The gbbve citation is referred more generally to

the Federal Power Commission Standards of Conduct for Em-
ployees. The purrose of the Commission's Standards of
Conduct is stated in Section 3.735-1(a):

"The Commission recognizes that the main-
tenance of high standards of honesty, integrity,
impartiality, and conduct by Commissioners and
Commission employees is essential to assure the
proper performance of Commission business and the
raintenance of confidence by citizens and the in-
tegrity of their government. The avoidance ofi mig-
conduct and conflicts of interest on the part of
Commissionegﬁ/and Commission employees through
informed judgement is indispensable to the main-
tenance of these standards. . ."

For the purpose of this memo, only the procedures
relating to the review of FPC Form 247 and FPC Form 498
will be discussed. . f

Section 3.735-7(c) -~ Employees Required to Submit;
Time of Submission - (1) FPC Form 247 - Report of Secur'ty-
Ouwnership 1in Jurisdictional Companies and Distributors,

In essence, this Section provides that all employees
exuvept Commissioners and employees required to submit Form 498
will submit a Form 247 at the time of their entrance on duty or

90



‘mu»—- [PEGESER

wa

GEST DOCUMENT AVAILABLE

APPENDIX II

{
within 30 days of the -date of acquisition by the employee,
employee's spouse, mincr child, or member of the employee's
immediate ho:sehold of any security required to be reported
under rection 3.735-5(b) (5).

Séction 3.735-7(4) FPC Form, '498 - Statement of
__plovment and Financial Interests.

3 .

| (1) - All emplovees exJPpt Commissioners o
who are: paid at a level of the Executive Schedule
and Subchapter II of Chapter 53 of Title 5 U.S.C.
or, if an employee. is a Grade 13 or above and is the
head or deputy or assistant head of a bureau or office, .|
a hearing examiner, division chief, or their deputies, !
a section chief, case manager, regional engineer, ‘
deputy regional engineer, engineer in charge in re-
gional offices, technical assistant to the Commissioners or
having contracting or procurement responsibilities. The |
above described employees are required to file a Form
498 not later than 30 days after their entrance on duty

and shall also submit a supplemental Form 498 on June 390th

of each year.

Regulations Defining Conflicts of Interest

|

In general, Section 3.375-5(5)(i) of the Federal
Power CommlsSLQn § Standards of Conduct for Employees pro-
vides an employee, or the spouse, minor child, or member
of the' immediate household of the employee shall not own
directly or indirectly or participa‘e iu the purchase cf
any securities of any public utility, licensee or ratural
gas company subject to the jurisdiction of the Commission
or of any person engaged in the distribution or sale of
electric energy or natural gas or of a parent of any of the
forego%ng

Il. '

L
|
3
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The Forms 247 and 498 provide a listing of each
individual employee's ownership in order that upon review
it can be determined whether o~ not the continued holding
of such security interest could constitute a conflict of
interest undev the Standards of Conduct.

(urrent Heviews?rocedures

The review of Form 247 and Form 498 proceeds as
follows: '

{1} An emplcyee, through the 0ffice of Personnel .
Programs, submits either his Form 247 or Form 498;

(2} Tne Nifice of Persornel Programs, through its
Director, lists the security hoidings in memo form;

(3) The Direactor of Personnel Programs transmits
his iemo to the Office of Generai Counsel requesting

that Oflice to review the sccurity holdings and advise

him as to whether such holdings wou'd constitute a
conflict of interest as set forth in the Standards of

Copy microfilm
med
‘, was of poor quality,

Conduct; |Note: In many instances in the past, the

memos directed from the Director of Personnel were not
directed to the General Counsel but went directly to

a division in the General Counsel's Office for review.
This procedure has now been corr:cted and all Director

of Personnel requests for roview are transmitted direct.y
to the General Counsel's Office. '

(4) The Gencral Counsel's Office reviews the listing

of secur:ties as set forth in the memc from the Director

of Personnel, The Director of Personnel's memo lists

only the sccucrities and does not identify the employee
holder of the securities nor does the memo indicate o
whethcr cne cr more cmployess would be the holders of

the listed securities. »
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The req\gw of the 1lsted securities within 6be I
General Counsel's Office generally proceeds as follows:

/Pt N

————

—e—— (&) CHecking the name of the security against
OPI publications listing Class A, B and C electric

/ utilities and A, B and C gas companies and plpellneS°
\\?\; (b) Checking the security name with previously
reviewig/securities;
P
T In the event that the name of the security did not

-~ appear on either list identified in Sections (a) and (b);
the named security is checked through such standard sources
as Standard and Poors or Moody's Services to determine the

S nature of the company issuing the securities which review
- would include their subsidiaries and the nature of the
business in which they were engaged. If this review in-
e dicated//nﬁ potential involvement with the jurisdictional
' aspecte”of the electric or gas business, the following
— orocedure was instituted;

(c) Oral requests to either the Bureau of

Power or the Bureau of Natural Gas to determine
whether the company in question was the holder

of an outstanding hydroelectric license or the
holder of a gas certificate, or in any other regard
jurisdictional to this Commission,

(5) The General Counsel', Office prepared a response
memo to the Director of Personnel, indicating which of
the listed securities were subject to the jurisdiction
of the Commfision and which securities were not subject
to the jurisdiction of the Commission; Until recently,
most of the OGC transmittal memos to the Director of
Personnel were not directed through the General Counsel
but were signed by a Staff member, All OCC nemos are
directed to the General Counsel for his review and sig-
nature before being transmitted to the Divector of
Personnel. 1In addition, past Director of Personnel

923
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memos seeking OGC advisc were not reviewed immediately
upon receipt but were held in suspense until the attor-
ney reviewing the securities in his discretion set aside
the time to review the accumulated memos. Transmitted
memos from the Director of Personnel to the Office of
Géneral Counsel are now reviewed on & much more current
basis. !
(6) General Counsel memos were transmitted to the
Director of Personnel advisirg him as to which securi-
" ties would violate the Stan%ards of Conduct and which
would not. | ‘ g
| . 3 |
(7) The Director bf Pezrsonnel based upon the advise
of the General Counsel's Office would institute pro-
cedures directed toward netifying an employee helding
any proh.bited security that he must divest himeelf
of that security.

I

While the above stated procedure in form would
appear to be sufficient to determine whether a security
would violate the FPC Standards of Conduct, several problems
st.11 exist., For instance, OPI publications listing Class A,
B and C gas and electric companies may be outdated by as much
as a year or more. Therefore, any new companies becoming
jurisdictional to this Commission from the time of publication
until the time of review of a Director of Personnel memo,
would not appear. In addition, I have been informed that as
many <5 2,000 companies or individuals fall into the category
of small producers holding certificates under the Natural Gas
Act. There is no list of small producer certificate holders
that is' printed and in addition, such a list is very volatile
and subject to change inasmuch as certificates may eapire or
be abandoned or new certificates may be granted on a regular
basis. .

|
|
!
f

94



B v AL

|

?mf% 'L
ST B D P S T W I,

B ST P r A%’AiiARi,E.

-APPENDIX 11

In order to correct the problem of working with an-
outdated or insufficient prohibited securities list, the
Office of General Counsel will coordinate with other FPC
divisions in preparing an updated master list of prohibited -
securities. It is intended that this master list be updated
annually in May to provide employees with an opportunity
to review the list before filing their Form 498 on June 30th
of each year. Because of fluctuations in this list, it can
serve only as a guide for employees and any questions or
appeals by employees must still be individually reviewed by
OPP ard 0OGC.

In addition to an incomplete list problem, the process
is largely subject to human error of the attorney reviewing
the submitted list. It can not be determined from the General
Counsel memos to the Office of Personnel as to what form the
reviever used in his determination of jurisdictional status.
The form of the memo might be revised to indicate what
sources the reviewer actually reviewed in his determination
of jurisdictional or non-jurisdictional status. .

| I
| , (7
\ s o Elrst Il

ban Lamke

0GC
Lamke, D.:sap
7/15/74

95




a

APPENDIX 1I

. . X,
- July 12, 1974 T

- % =

\,,,.— - .

MEMORANDUM TO: Chairman Nassikas \

_FROM N Deputy: Chief \bf
/ Bureau of Natural Gas ‘
\\\EPBJECT : GO Draft Report dated June 24, 1974 '

- to Congressman John E. Moss on Selected
. Aspects rhe Regulation of the Natural
- Gas IpdlGstry and Operations of the Federal
Power Commission

’d

. B

Pursuant to your reqrest, the following are our comments
pertaining to the subject report:

Reference
I //
Chapter 2 .

N

Comments

In summary, CAO contend> that exten-
sions granted to producers pursuant to
Orders No. 418 and 491 were not conduc. "d
within the framework of the Natural Gas Act,

BNG Comments

While this is primarily a matter for
the General Counsel, we should point out
that the eight extensions which GAO found
“particularly troublesome' (page 14) were
granted during the stay of Order No, 491
and the Commission had reverted back to
those procedures followed under Order
No. 418, The sellers in these cases
woild have been relying on the Commission's

rder No. 491 in assuming that they could
sell their gas for 180 days and woula not
have entered into longer term contracts.
If they had eantered into such contracts
the sudden stay of Order No. 491 would not
have afforded cvnouph time to prepare, file
ard receive Commission approval of their
applications, We do not belicve tiat it
would have »een in the public interesy to
cause supplics of gas to be shut off during
the ensulng cold scason particularls con-
sidering that the buyers in ail ot these
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Refeorence . Comments

~

—

cases have been fouad by the Commission
co be in an emergency situation,

Chapter 3 GAO Position

; The thrust of this chapter is that GAO
believes that our data gathering and monitoring

' procedures of ‘emergency sales needs improve-

’ ment, More spezifically they cite:

1

1

|

|

|

|

t

) 1. , Failure to obtain actual price

e -._ and vplume data.

Page 19 ;2. Incomplete data used in evaluating
. . emergencv saies producers,

3. Monitoring of the 180-day emergency
- sales program.

- - - —BNG Position ' ~

There is no doubt that the record keeping
| and filing of data pertaining to emergency
| sales needed improvement and did not provide
‘ a good audit trail. As the report staces
(page 24A), as soon as this matter wasz brought
to our attention, imrediate steps were taken
: to improve the situation. In fact, pursuant
! to your request a formal report pertaining to
! all 180-dcy sales was sent to each Commissioner
on May 29, 1974, x The files pertaining to these
sales are now in good condition and could be
easily audited.

\

\ The files pertaining to the 60-day emer-

| gency sales are currently being improved and

1 . this work wiil be completed as soon as we

\ receive additional file supplies. As you have

‘ requested, we will prepare an up-to-date report
as soon as possible.

Pages 16-1%9  GAQ Position

actual price and volume data of the 6C-day

1 ; GAO contends that we failed to obtain
¥ cmergency sales made under Orders No. 402

See GAO rote 2, p. 112,  and 402-A,

¥ Sce%AtLachment A

1

i

)
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Pages 19-23

See GAO aote 2, p. 112,

Comments ?
BNG Position i
As GAO notes (page 17): :

“For the most part, companies entering
into 60-day emergency sales under Orders
402, 402A provided the Commission with
estimates of tle volumes of gas to be
delivered and the price to be charged as
part of their nctification to the Commission
that an emergency sale had commeaced,"

This statement is true and as stated we
reviewed the actual prices for reasonableness
when we were notified that an emergency sale
had commerced. The prices reported were not
estimates - they were actual prices,

Secondly, the volume initially reported
must by necessity be estimates. Actual volumes
can be obtained only after the sales have been
completed,
mately 50% of the actual volumes were reported
to us and pursuant to ry discussion with you
on March 27, 1974,*we commenced a program to
obtain actual volumes on all emergenc.: sales
{See Attachment ¢ for a sample letter sent to
all pipelines).

Fiajally, we should point out that under
the emergency conditions that have existed, we
have been primarily concerned with obtaining
sufficient gas supplies to -meet the emergency.
We may not have been as timely in our follow
up procedures; however, we did alleviate the
emergencizss,

CAQ Position

GAO alleges that the Cenaission used
incomplete data in evaluating the emergency
sales programs.

H

BNG Corments

In supperting these allegations, GAO
sprcitically challenges the use of data in

98
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Page 22

. _after issuance of Crder No. 491), 63 sales

m———
e~

APPENDIX I

Couments

preparing a summary of the number of sales
in the 12 working day period prior to the
issuance of Order No. 491 and the same
period after the issuance of Order Nao, 491.

"While BN& concedes that there was some
confusion as o the data used in the order,
qhe following summarizes the facts:

. :
N For the period September 14, 1973
. _through October 2, 1973 (12 working days

were made for an estimated 45.6 million
Mcf at an average cost of 50,80¢ per Mcf
rather than the 26 sales(used in the Order
481-B) for an ecstimated 20.8 million Mcf

at an average cost of 48.16¢. For the P

period August 28, 1973 through September
13, 1973 (12 working days prior to Order
No. 491), 23 zales were made for an esti-
mated 4,8 million Mcf at an average cost
of 52,97¢ per Mcf{ as compared to the 20
-ales (used in Order 491-B) for an esti-
mated 8.2 million Mcf at an average cost
of 50.82¢. Part of the difference is
caused by a change in tF2 method of counting
the 12 day period. Accordingly, the facts
show that the Commission was not misguided
despite some errors in the original data.

The GAQO report zlso lists 7 sales
which it uses as a demonstration that
actual volumes are considerably lower than
estimated volumes. However, GAC did not
make any investigation as to vhy the volumes
in these selected sales fell short. It
should be noted that in one case the well
did not produce as expected, in 2 cases the
sales were converted from an emergency sale
status to sales under limited-term certificates
and in the 4 other cases the sales ceased
after 60 days because they were initiated
in the time period when stays of Order No.
491 were a threut and the sellers were re-
luctant to sell under the uncertain circum-
stances,  GAO also fails te point out that
their table is a demonstration that the
estimates for these sales are adjusted
constantly as new information is received
and as mcr2 currenl summarices are made the
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Reference

Page 2

Comment & . - J

revised estimates are Included., This
very procedure is what made their table
possible,

On this page, GAO made 5 specific
recommendations,

BNGC Comments -

Several of these recommendations have
been discussed irn the preceding pages and
we have already implemented most of the
suggestions, However, we wish to point out
the interstate pipeiine companies are required
to report in Form 2 all volumes of gas pur-
chased and prices paid under certificatced
sales during the previous calendar sear
which are identified by seller and rate
schedule number, ’

Pursuant to your request, we will
notify you if any companies fail teo provide
the requested data. Furthertore, as you
know, the emergency sales programs pertaining
to producers were terminated with issuance
of Opinion No. 649,
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Chapter 5 GAQ Position i

In this chapter, GAO states that “FpG's
implementation of its optional pricing pro-
cedure indicates that consumers are paying

f///ﬁigher prices €+ natural gas than may be -

f justified because applications for the optional i

e procedure are not receiving final action by ;
- the FPC within 6 months. ;
|

BNG Comments

Attaci:ed hereto as Attachment D is a
summary of the status of all optional pricing

, e cases from inception of this procedure through
) July 11, 1974, As of this date the following
- //////’ is a summary of the status of the pending
cases: See attachment E for list.

Files lesg than 6 months 7

Remanded by Commission for 15
further evidence

Reopened by ALJ 2

Applicant requested no
action be taken until

further notice 3
Cases ~--
Awaiting ALJ decision 1
//// ) Awaiting Commission action _7
35

As is cvident from this data, it is
true that some of the undecided cases are
over 6 months old and that the sellers have
been collecting rates that may exceed a just
and reasonable rate. However, none of these
rates appear unreasonable considering the
emergency gas supply conditions and the
prices found to be just and rcasonable by
the Commission in Opinion 699 and other cas:s,
Nevertheless, we suggest that the Commission’
cons ider amending Crder No. 45% (Docket No.
R-441) to provide for refund obligations,
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Reference Comrnents

We should also point out that one of
the rcasons for delays in Commission action
in these cases 1is the fact that from Ju.e
8, 1973 through December 13, 1973 the Com-
; ) mission consisted of but 4 members who had
differences of 'opinion regarding these cases
_.and were deadlocked in a 2-2 position. A new

A
v

a8 __— "~ Commissioner, of course, is entitled =2 a
Lo ~ reasonable amount of time to review and
e familarize himself with the evidence in these
; Ca$eS . 1
! \-_ >~ ™ In concluding, we should also note the
|

"Commission's task of eliciting an adequate gas
supply at the lowest reasonable cost - a
© -..__ simple task = there is no magic formula,

—

. — '..
../ﬂll--. &.(I._D //,‘ ,/,L.A.(

; Russell », Thorell
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FEDERAL POWER COMMISSION
WAsSHINGTON, D.C., 20426

July 17, 1974

MEMORANDUM TO: Chairman Nassikas
FROM : Direetor, Office of Personnel Programs

SUBJECT : Employees' Financial Interests

As requested I am providing in this memorandum
the details of the breskdown of the Commission's system .
for ensuring that no FPC employee holds prohibited '
securities under 3ection 3.735 of ocur rules, "Standards
of Conduct for Exnloyees," 18 CFR 3.735.

. I was appoinred Director, Office of Personnel
Proorama,ln Octobexr, 1971. From my review of the
records and proceiures adopted by my predecessors,
it is my consider=d judgment that adequate procedures
to enforce the rezulacions adopted by the Commission
on March 9, 1966, relating to prohibited securities
were not established. Insofar as my administration
of the program is concerned, I recognized in the
first instance that the rebpon51b111ty for compliance
with the disclosure requirements and the prohibition
against holding securities in jurisdictional companies
rests on the individual employee. However, my
coordination of the program proved to be inadequate,
which required action to implement the enforcement
of the "‘“:.3,._,.\,'1‘18

It is wmy view that officials required to report
their financial interests did not file the requlred
report on time because they knew they had not been
involved in any conflicts of interest. From my
standpoin’., I was involved with a large workload of
other se ew*ngly more important matters and therefore
did r.ot take the time to determine the status cf
compliance with the June 30, 1973 filing requirement
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until the middle of July 1973, at which time I began
the necessary follow-up to assure necessary complidnce
as hereinafter set forth. Over the past several months
the Executive Directorg the General Counsel, and I lLiave
devoted substantial time to reestablishing the program.
In spite of many hours devoted to the details of the
matter, we have yet to find any evidence of willful
non-~disclosure or-any suggestion that any prohibited
holding by aqyfemployee resulted in any improper
influence upon any matter pending before the Commission.

S

I recogniz= that the breakdown of this program is
a serious matter and that I could have avoided the
problem if tha deficiencies in its administration had
become apparen earlisr. This memorandum also describes
the prescut projram as it has been established by the
Executive Director, the General Counsel, and the
Birectoy, Office Porsonnel Programs, to ensure
against any ifuiure deficiency in the program. The
procedures descriled herein are now in place and are
fully operationai. I will report promptly through the
Executive Direetcr to you in the event I need assistance
to assure that e program fror this point forward is

2
=

w O F

administered consistent with the Commission’s regulations.

18 CFR 3.735-7(c){4) requires a statement of
financial interassts (FPC Form 498) from every emplovee
in G5-13 and above wi. occupies any of seve:ral positions
listed in the rule. The positions listed are those
which have decisional responribilities.

Y,
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Under the regulation, the employee ic to file the

required form upon appointment to the position and
on each June 3C thereafter.

As of June 30, 1973, a total of 122 employees in
grades GS-13 or above occupied positions describad in 18
CI'R 3. 735-7(c) (4) and therefore were required to have on
file an updated Form 498. Relying upcn the employee’s

.-obligation.to file as set fofth in Section 3.735-7(c) (4)

of the Commission’s rules angd reprinted in the pamphlet
copy of the FPC Standards of Conduct furnished Lo every
employee, OPP did not issue any reminder or other special
instructionprior to June 30, 1973, and only 11 of the

122 employeeo made the requlved flllng i

Accoxding ly, on July 17, 1973, OPP had printed in '
the FPC Staff Newslettar a notice og the requirement,

dlrectlng attention to the pamnhlet copy of the Standards |

of Conduct for ¥PC Employees, llarch 9, 1966. Unfortunately,
the pamphlet was not up to date and did not include a
November 1967 amendment which broadenad the requirement

by changing the gradzs level of tnose required to file the
Form 498 from G3-15 or above to GS-13 or above.

i An additional 22 employees responded to the reminder
by filing the reguired form. A total of 89 employees
required to file a Form 498 scill had not filed, and OPP?
was in the process of preparing individual reminders to
these officials when the deficiency came to the attention
rﬁ the GAO investigative staff.

|

| On November 15, 1973, OPP sent a memorandum to each
FPC emplovee who was requlred to file Form 498 but who
had not done so (copy attacned), and an additional 46
employeas complied with the requirement. By December 1,
1973, only 79 of the 122 required to file had done so.
Agcordln"ly, on January 11, 1974, a further memorandum
was sent to each of those still dellnquent advising of

thé pcossibility of disciplinary action. The remaining
43‘promptly made the required filing, so that by the end
of! January, everyone required to file a statement of !
fi&ancial interests had done so. ]

OPP furnished the Office of General Counsel lists
of 'the securities thus reported, and OGC provided
determinations as to which securities were prohibited
holdings under Section 3.735-5(b)(5). It was thereby
determined that 13 of the 122 employees required to
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file the Form 498 held securities which OCGC found to be
prohibited holdings. HNotices requiring these cmployees
to sell th2 prohibited holdings were prepared and, after-
verification by OGC of its initial determirations, wére
served on the 13 employees. These notices gave the
employees 30 days in which to comply. On Asril 23, 1874,
I reported the situation to you and was instructed to
‘prepare|for vour signature a letter to any employee who
failed to ccply within the time allowed.

1& CFR 3.735-7(c){(4)(d) requires each employee who f

is subject to the Form 498 disclosure requirement to file

a supplemantal Form 498 on June 30 of each year for

purposes of annual review. As a result of various

staffing ch.agzs and additions since June 30, 1973,

there now are a total of 144 employess on board quuired

to f£ile the form. All but one,
See GAO note 2, p. 112, - -
is on extended leave,
and an updated fo will be obraiced freom him immediately -
upon. his returan o- July 22, 1974, He did file last year,
on Novewber 23, 1273, reporting that he held stock in
seven compaaies. Tlone are electric or gas companies or
parents of the same prohibited by tne Standards of Conduct.

All of the securities reported as being held by
employees, either In the Forms 498 filed in June 1973 and
thereafter or pur:uant to the June 1974 filing requirement
(totalling some 574 different companies) were referred to
the General Counszl for determination as to which are
proscribed securicties under 18 CFR 3.735-5(b)(5)(i). The
General Counsel, after investigation, reported that the
securities of tne following 25 companies referred to him
are prohibited sescurities:

Arizona Public Service Corporation
Atlantic Richfield Cowmpany

Bzicimere Gas & Electric Company
British Petroleum

Central Telephone & Utlll,y Company
Cities Sefv1ce

Commonwealth Edison

Exxon Corporation

Ford !Motor Company

Great Lakes Natural Gas

Helmerick & Payne Corporatiocn

Monsanto : *
Northern Illinois Gas '
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Occidental Petroleum
/ Pacific Power & Light Company N
———— Potomac Electric Power Company \5
Standard 0il Company of California '
Sunray DX 0il Company \
Tenneco 0il Company E
Texaco Corporation '
Texas Eastern Transmission Company
TVA-Bonds ' -
nion Electric : ‘
//fUnion 0il Company
’ U. S. Steel

[V

These securities were held by 19 employees, all of
whom disposed of their prohibited securities except as
follows:

See GAO note 4, p. 112,
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See{GAO note 4, ip, 112,

|

%o provide assuraice Lhat there nave been no conflicts
of interest involving any of the 19 employees who held
prohibited holdings or involving any other official
subject to the Form 498 disclosure requirement who may
not have filed in previous vears or may have filed but
not disposed of prohibited holdings, each of the employees
subject to the Form 498 requirement was trequired on July 10,
1974, ito file a sworn affidavit affirming that at no time
during his cemployment by this agency had he participated
in any decisional process directly involving any company
in which he, his spouse, minor child, or member of his
immediate household then had a financial interest.

t

1

\ .
I
1
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Affidavits now are on file from all of these employees
except . . mentioned above, two other employees, .
Messrs. : who are on leave until July 22
and August 2, respectively, -and four officials in the
regional offices whose affidavits are in the mail.

See GAO note 3, p. 112,

To ensure complete compliance with the rules in tne

future, |the following procedures have been establishead.
The classification staff of OPP is revising all position ,
descriptions cf jobs where the incumbent must file FPC i
Form 498, to display prominently on the top of the ;
position description form a statement to that affect.
All incumbents will be notified of that action. In the
future all requests for personnel actions from bureaus
and offices involving these positions will be noted as
to the requirement for comvletion of a Form 498, and a
suspense file will be maintained to assure the necessary
follow-up to be sure the required filing is made by all
appointees to these positions.

o T D

The standard OPP appointment letter to be used for
outside appouintments to these pisitions already has besn
revised to specifv compliance with the Form 498 require-~
ment for new appointees.

By !the first week in May each year, all officials
occupying positions described in Section 3.735-7(c) (4)(b),
the Form 498 provision, will receive individual notice of
the June 30 filing reguirement, together with blank forms
and a list of prohibited securities. In every case whare
an employee has not filed on time, the Executive Director
will be notified in writing by Lhe Director, OPP, and the
Executive Directer p*omvtly will take whatever actions
are neceassary to effect complete compliance.

All securities holdings reported on the forms filed
will be referrzd te the Generzl Counsel for his determina-
tion as to whether any prohibited securities are included.
The Exzcutive iirector will receive a copy of these
xeferrals., ‘The General Counsel will respond in writing,
statin; the basis in every case in which he determines o
that a security held is a prohibited security. The
Exccutive Dirvector will receive a copy of the General
Counsel's written responses to the Director, OPP.

Any employee who holds forbidden securities lmmedlatel\
will be given notice in writing by the Director, OPP, that
he has 30 days in which to dispose of the securities. QPP
will attach a copy of the OGC determination, and a copy of -
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the 30-day letter will be furnished to the Exe ativa, -

\

Director, as well as any subsequent correspondehce.  ~——_

'
’

18 CFR 3.735-7(c)(l) requires all employees éyxcept
Commissioners and cmpioyees who are required to submit
Form 493, to file FPC Form 247, Report of Security
Ownership in Jurisdictional Companies and Distributors,
at the time of entry upon duty and thereafter within 30
days of the date of acquisition of any prohibited security.
Whereas the Form 498 requires the disclosure of all
financial inteéggfé, the Form 247 requires only the
disclosure »f-frohibited holdings. Tha problems
associated fith the two therefore differ, 1In the case
of the Torm 498, the determination of whether a company
is jurisdictional or the pareant of a jurisdictional
company is the sesponsibility of the Gbneral Counsel.
In the case of Form 247, the responsibility rests with
the employce I che problenm is cne, f£irst, of assuxing
that the employes Is adequatelry informed as to what
sectritied are o:?:4clted n0131v? and second, thart

A

The egplovee alz: the requirel LlSLLO"“ re upon acguisition
of -a prohibited swcuricy. Tne latter is particularly
difticult since tas ragjurrement is in effect a reguirement
that the tnﬁtoyep anncunce thar he is violating the
Commission's rules. ILE any empicyee holds forbidden

he]

securitiecs, the z:zencv has no zlternative but to reguire
divestiturc undexr Section 3.735-5(b) (5) (i).

The problem in connection with the Form 247 makes
circulation of a iist of prohibited securities absolutely
essential, and the prasent pro yeedure contemplates the
issuance peciodically of suen iist, revised arnd expanded

as the General Counsel inves™ igates the companies referred
to him by C: 2.

in 2ver i/édse in which a prohibiced holding is
reported on Fovm 247, the ewpioyes promptly will receive
a letter afforcing him 30 days in which to dispose of
the holding, together with a statement by the General
Counsel of rhe bazis for determining that the security

is a prohibited security. The Executive Director will
receive copies of all correspondence relating to Form 247
disclosures and will issue, in vuriting, any directions
necessary relative to the work assigmnments of the employee
involved pending disposition of the prohibited holding,

fT
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The procedures described above have been establishad
by tne General Counsel and by me and now are in operation.
They will assure that every official who occupies a
position described in Section 3.735- 7(c)(4)(b) as a
position subject to the Form 498 reguirement is notified
of the rrquirements when he is app01nted to such position

nd annua ly thereafter in the first week of May. The
procedures now established also provide thz necessary
ollow-up to ensure compliance with the filing re qulre-
nents, and prompt direction to dispose of all prohibited
oldings, whether reported on Form 498 or Form 247.

[ 4

| .- .
——-__ “'The maintenance by the Office of General Counsel of
a list of prohibited securities, its periodic revis:ion
and circulation,' and the regquirerment that the Ceneral
Counsel stata «ha-basis for additions to the list,
together with the Executive Director's overview of the
OPP-0GC referral and response process, now provide
-assurance both apainst errors in the General Counsel's
determination“f as in the case of Scott Paper Company
and Monsanto, which were first determinad to be permitted |
sec urltlus and later prohibited securities, and ddm-n~~{
trative eyrors in OPP, as in the cases of Judges ’

. 3
See(&A()nou:S b. 112 referred to above.,

[

Upon completion of the actions directed as described,
above in the cases of :
! ’ - a complete report
will be made of the results of the 1974 annual review,
and such report «ill be made each year hereafter. By
menorandum of this date to me and the General Counsel,
you have directed that we investigate all cases im which
FIC employees have reported g*onLCLLed holdings. The
rcod}ts of there investigations will be includ.d in tHe
1974 report, together with any recommendation which %

,ﬁna aporopriate.
[

ve Director has established the necessary
ure that Forms 498 are timely filed by
reviewed by the General Counsel and that
the Isoc irector re.eives and reviews the Foris 4398
i the Dir ctor, Qffice of Persomnel Programs, and General
CJunsol v a timely basis. These reviews will be specially
rienorted in the report of the annual review. None of the|
three incuwbents of these positions has held any securi .ies
during bis employment with the Federal Pover Commission !

The Execur
N,
3

X

procedure
0
2
e

AN '/J s

hl.r’ E'r' d 1Y
81
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——"All quections as to whether a particular posi}ion
should be situject to the Form 498 disclosure requirements
have been resolved in favor of inclusion in the list of
positions described in Section 3.735-7(c)(4)(b). As a
- result, there now are 167 positions subject tc the
Form 498 requirements, 144 of which currently are f£illed
positions. ,//ﬁ
X/“ '
As a part of the report of the 1974 annual review, |
the Executive Director, the General Counsel, and the ’
Director, Office of Derso*mel Programs, will submit
recommendations concerning chzaanges in the FPC Standards '
of Conduct which will accord with the system now
established to provide maximum assurance against
audi ‘JS L. Fike
Dlrector. Oifice of

conflicts .of interest.
Personnel Programs

¥ ‘“1‘\,__‘

Attachments

-7/17/73 Employze Newsletter item

-11/15/73 Rewincer of 498 filing requirement

—Sample OPP letter of 1/11/74 reminding employees
of 498 reqnlhemen.t

e

GAO notes: 1. /I{age references in the appendix refer to the draft report.
2. This material is not included in this report,
3. Names of FPC employees deleted.

4, Names of FPC employees and personal data deleted.
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FEDERAL TRADE COMMISSION

WASHINGTON, D. C. 20580
i

| .
OFFICE OF

THE CHAIRMAN - { . duly 17, 1874

- | \
Mr. John D Heller |
Acting Director -
United States General

Accounting Office
Washington; D. C. 20548

Dear Mr. Heller:

.

" APPENDIX {II

The section of your proposed "Report on Selected Aspects
1 of the Regulation of the Natural Gas Indusury and the Operations '

of the Federal Power Commission" (Report) relating to cooperaiion :
! extended by the Federal Power Coiumission during the Federal
'I'rade Commission's investigation of alleged under-reporting of

'
t
'
i

! natural gas reserves has been examined. Although the attorney
i currently ‘n charge of the investigation was not with the Commission’
[ for the full time period covered by the Report, h« states that based

|
1\ to be accurs’a.
|

Jupon the documentation appearing in our files, the Report appears

I might add, however, that the attorney in charge of this
particular case and the other attorneys involved in this case or

being most cooperative and halpful.

\ ; Sinecerely,
‘. i

{ _ Paul Rand Dixon
‘ . Acting Chairman

invol:ed in Tur more general natural gas study have indicated
that employees of the Federal Power Commission are currently

D ) .
. ! ‘;,4
f4 N
‘\; . Croed / /L[/’/'



"APPENDIX IV

PRINCIPAL OFFICIALS OF FPC AND FTC

RESPONSIBLE FOR ADMINISTERING ACTIVITIES

DISCUSSED IN THIS REPORT

Tenure of office

FEDERAL POWER COMMISSION

CHAIRMAN:
John N. Nassikas
Lee C. White

EXECUTIVE DIRECTOR:

' Webster P. Maxson
Marsh H. Moy (acting)
Murray Commarow

GENERAL COUNSEL.:
L.eo E. Forquer
Lzo E. Forquer (acting)
Gordon Gooch
Richard A, Solomon

CHIEF, BUREAU OF NATURAL GAS:
Frank C. Allen
Frank C. Allen (acting)
Thomas J. Joyce
Joseph Curry {(acting)
John F. O'Leary

SECRETARY, FP{:
Kenneth F. Plumb
Gordon Grant

CHIEF, OFFICE OF ECONOMICS
Haskell P. Wald

DIRHCTOR, OFFICE OF PERSONNEL
PROGRAMS:
Claudius L. Fike
William N. Campbell
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From To

Aug. 1969 Present
Mar. 1966 Aug. 1969
Oct. 19€9 Present
May 1969 Oct. 1969
June 1966 May 1968
Nov. 1972 Present
July 1972 Nov. 1972
Nov. 18969 July 1972
Apr, 1962 Nov. 1969
Dec. 1973 . Present
Sept, 1873 Dec. 1573
Dec. 1969  Sept. 1973
O~2t. 196% Dec. 1969
Jan., 1938 QOct. 1969
June 1971 Present
May 1967 June 1871
July 1863 Present
Oct. 1971 Present
NDec. 1961

Qct. 1971
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Dl \ APPENDIX IV
' * /
| \ i
— \ " Tenure of office
From \ To

FEDERAL TRADE COMMISSION 5
|

CHAIRMAN: '!,

Lewis A. Eggr{ Feb. 1973 Present .
Miles W. Kirkpatrick - Sept. 1876 Feb. 1973
A. Everette MacIntyre (acting) Aug. 1970 Sept. 1970,
DIRECTOR, BUREAU OF COMPETITION: t
{note a) !

James T. Halverson July 1872 Present
Alan S. Ward Nov. 1970 July 1972
, Cecil G« Miles July 1968 Nov. 1970

“ \a s
On/.}{yl 1970, the title of this office was changed from u..reau of
Restraint of Trade to Bureau of Competition.

PO 879.-914
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