


















































































































































































































































Chapter 4
Availability of Appropriations: Purpose

Page 4-289 — Replace the second paragraph with the following:

The rule that the government is constitutionally immune from a “vendee
tax” but may pay a valid “vendor tax”—even if the government ultimately
bears its economic burden—has been recognized and applied in numerous
Comptroller General decisions. E.g., B-302230, Dec. 30, 2003;
B-288161, Apr. 8, 2002; 46 Comp. Gen. 363 (1966); 24 Comp. Gen. 150
(1944); 23 Comp. Gen. 957 (1944); 21 Comp. Gen. 1119 (1942); 21 Comp.
Gen. 733 (1942). The same rule applies to state tax levies on rental fees.
See 49 Comp. Gen. 204 (1969); B-168593, Jan. 13, 1971; B-170899, Nov. 16,
1970.

Page 4-298 — Replace the first full paragraph with the following:

Naturally, the determination of whether a particular assessment can be
paid does not depend on the taxing authority’s characterization of the
assessment. Thus, payment has been denied where the assessment was
termed a “service charge” (B-306666, June 5, 2006), a “benefit
assessment” (B-168287, Nov. 9, 1970), a “systems development charge”
(B-183094, May 27, 1975), or an “invoice for services” (49 Comp. Gen. 72
(1969)).
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Chapter 5

Availability of Appropriations: Time

Page 5-1 — Replace part of the index for section B.1 as follows:

B. The Bona Fide Needs Rule
A, INtroducCtion...........ccooeeueeeeeiiiiieeeeeceeeeeeee e
b. The ConcCept .....cceeecieiieeeeeceee e
c. “Parking” or “Banking” Funds......................

B. The Bona Fide
Needs Rule

1. Background Page 5-13 — Replace the first full paragraph with the following:

While the rule itself is universally applicable, determination of what
constitutes a bona fide need of a particular fiscal year depends largely on
the facts and circumstances of the particular case. B-308010,

Apr. 20, 2007; 70 Comp. Gen. 469, 470 (1991); 44 Comp. Gen. 399, 401
(1965); 37 Comp. Gen. at 159.

Page 5-15 — Insert the following new section c., including the references
to new footnote numbers Sa, 8b, 8c, and 8d, after the first full paragraph.:

c. “Parking” or “Banking” “Parking” or “banking” funds are terms used to describe a transfer
Funds of funds to a revolving fund through an interagency agreement in an

attempt to keep funds available for new work after the period of
availability for those funds expires.’® Parking usually occurs when
an agency transfers fixed-year funds to a revolving or franchise
fund in the mistaken belief that, by doing so, the funds lose their
fixed-year character and remain available indefinitely. However, an
agency may not extend the availability of its appropriations by
transferring them to another agency. B-288142, Sept. 6, 2001. Use
of these expired parked funds violates the bona fide needs rule. An
interagency agreement must be based upon a legitimate, specific,
and adequately documented requirement representing a bona fide
need of the year in which the order is made.

GAO has reported on the parking of funds through interagency
agreements, and, over a period of several years, Department of
Defense (DOD) officials, including the Comptroller, warned against
the misuse of interagency agreements to park or bank funds.?* In
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Chapter 5
Availability of Appropriations: Time

addition, the Inspectors General for DOD and the Department of
the Interior (Interior) have faulted their agencies for misusing
interagency transactions in this fashion.’* In October 2006, the
Treasury issued a bulletin instructing ordering agencies to monitor
the activity and age of an interagency order and where there has
been no activity for more than 180 days, the ordering agency “shall
determine the reasons for the lack of activity on the order.” I TFM
Bulletin No. 2007-03, Attachment I, § III.B.2 (Oct. 1, 2006).

In a 2007 decision, GAO found that DOD improperly parked funds
when it transferred fiscal year appropriations to an Interior
franchise fund, GovWorks.?® B-308944, July 17, 2007. GovWorks
was established to provide common administrative services to
Interior and other agencies by procuring goods and services from
vendors on behalf of federal agencies on a competitive basis. DOD
used Military Interdepartmental Purchase Requests (MIPRs) to
transfer funds to GovWorks but did not identify the specific items
or services that DOD wanted GovWorks to acquire on its behalf
until after the funds had expired. GAO concluded that DOD had
improperly parked funds with GovWorks by transferring funds from
one fiscal year for use by GovWorks for goods and services after the
period of availability for those funds had expired. GAO pointed out
that, by doing so, “officials of both agencies acted in disregard

of . .. the bona fide needs rule.” Id. at 13.

Page 5-15 — Insert the following as new footnote number Sa:

82 DOD, Undersecretary of Defense, Comptroller, Memorandum for
the Assistant Secretary of the Army (Financial Management and
Comptroller), et al., Proper Use of Interagency Agreements for
Non-Department of Defense Contracts Under Authorities Other
than the Economy Act, Mar. 24, 2005 (2005 DOD Memorandum).

Page 5-15 — Insert the following as new footnote number 8b:

8 See GAO, Interagency Contracting: Improved Guidance,
Planning, and Oversight Would Enable the Department of
Homeland Security to Address Risks, GAO-06-996 (Washington,
D.C.: Sept. 27,2006); Improper Use of Industrial Funds By Defense
Extended the Life of Appropriations Which Otherwise Would Have
Expired, GAO/AFMD-84-34 (Washington, D.C.: June 5, 1984); 2005
DOD Memorandum; DOD, Undersecretary of Defense, Memorandum
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for the Chairman of the Joint Chiefs of Staff, et al., Fiscal
Principles and Interagency Agreements, Sept. 25, 2003.

Page 5-15 — Insert the following as new footnote number Sc:

8¢ DOD, Office of Inspector General, FY 2005 DOD Purchases Made
Through the Department of the Interior, No. D-2007-044

(Jan. 16, 2007); Interior, Office of the Inspector General, F'Y 2005
Department of the Interior Expenses Made on Behalf of the
Department of Defense, No. X-IN-MOA-0018-2005 (Jan. 9, 2007).

Page 5-15 — Insert the following as new footnote number Sd:

84 GovWorks is officially known as the Acquisition Services
Directorate. See www.govworks.gov (last visited Feb. 8, 2008).

2.

Future Years’ Needs

Page 5-17 — Insert the following after the first partial paragraph:

An interesting situation involving a contract with renewable
options arose in B-308026, Sept. 14, 2006. The National Labor
Relations Board (NLRB) entered into a contract with Electronic
Data Systems for the acquisition of ongoing operational and
technical support for its automated Case Activity Tracking System.
The contract’s initial performance period was October 1, 2001,
through September 30, 2002, with options through

September 30, 2015. On September 30, 2005, NLRB exercised
option four, specifying a performance period of October 1, 2005,
through September 30, 2006, and charged the obligation to its fiscal
year 2005 appropriation. In a June 2006 report, the NLRB
Inspector General concluded that NLRB had improperly obligated
its fiscal year 2005 appropriation because obligating the fiscal year
2005 appropriation for the performance of severable services that
would occur entirely in fiscal year 2006 was a violation of the

bona fide needs rule. The Inspector General said that NLRB should
charge the obligation against its fiscal year 2006 appropriation.
NLRB proposed to remedy its improper obligation by modifying the
contract to have the performance period of the contract run from
September 30, 2005, through September 29, 2006, instead of
October 1, 2005, through September 30, 2006. NLRB explained that
it had intended a performance period commencing

September 30, 2005, but due to an inadvertent ministerial error this
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was not reflected in the contract. GAO agreed with the Inspector
General. GAO said that, given the terms of the contract, NLRB had
incurred an obligation against its fiscal year 2006 appropriation and
that NLRB should adjust its accounts accordingly. NLRB could not
remedy its improper obligation by adjusting its contract’s
performance period instead of its accounts.

“It is one thing for an agency to take full advantage of
available appropriations, maximizing the
effectiveness of federal funds entrusted to its use; it
is quite another thing, however, for an agency to alter
executed contracts in order to reach expired funds—
funds that Congress appropriated for agency
programs and activities of the previous fiscal year.
That is what NLRB proposes to do. Were NLRB to
adjust the fourth option’s performance period, its sole
reason for doing so would be to reach fiscal year 2005
appropriations because, in September 2005, that is
what NLRB had intended to do. However, NLRB’s
fiscal year 2005 appropriation has expired.

“. .. Instead of adjusting its obligations to reflect
what actually occurred, NLRB would revise what
actually occurred so that it can finance option four
with fiscal year 2005 funds. . . . The account
adjustment authority of [31 U.S.C. § 1553(a)] is not a
palliative for errors of this sort.”

B-308026, Sept. 14, 2006, at 5—-6 (footnote omitted).
Page 5-17 — Insert the following after the first full paragraph:

In 2007, GAO considered how this related to seven end-of-the-fiscal
year subscription renewals. The National Labor Relations Board
(NLRB) purchased seven Web site database subscriptions to
support the work of its attorneys and other professionals.
B-309530, Sept. 17, 2007. In September 2006, NLRB placed orders
to renew each of these subscriptions with the respective vendors,
stating that it needed to have the orders placed for the renewal
before the existing subscriptions expired in order to ensure
uninterrupted delivery. Each order placed was for a period of

1 year beginning on the day following the expiration of the existing
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