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EGAO

Accountablllty * Integrity * Reliability

United States General Accounting Office Resources, Community, and
Washington, D.C. 20548 Economic Development Division
B-284777
June 2, 2000

The Honorable Christopher S. Bond
Chairman, Committee on Small Business
United States Senate

Dear Mr. Chairman:

In response to your request, we are reporting on the extent to which variations exist among the
Environmental Protection Agency’s regions in enforcing environmental requirements, the factors that
contribute to such variations, and the agency’s efforts to achieve greater consistency in its nationwide
enforcement program.

This report will not be distributed until 30 days after its issuance date unless you publicly announce
its contents earlier. At that time, we will send copies to the appropriate congressional committees; the
Honorable Carol Browner, the Administrator, Environmental Protection Agency; and the Honorable
Jacob Lew, Director, Office of Management and Budget. We will also make copies available to others
upon request.

Please call me at (202) 512-6111 if you or your staff have any questions. Major contributors to this
report are listed in appendix II.

Sincerely yours,

Peter F. Guerrero
Director, Environmental Protection
Issues
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Executive Summary

Purpose

The Environmental Protection Agency (EPA) administers its environmental
enforcement responsibilities through its headquarters Office of
Enforcement and Compliance Assurance (OECA). While OECA provides
overall direction on enforcement policies, and occasionally takes direct
enforcement action, much of its enforcement responsibilities are carried
out by its 10 regional offices. These offices are responsible for taking direct
enforcement action and for overseeing the enforcement programs of state
agencies that have been delegated enforcement authority.

Although EPA acknowledges that some variation in environmental
enforcement is necessary to take into account local conditions and local
concerns, core enforcement requirements must nonetheless be
consistently implemented. EPA also maintains that to ensure fairness and
equitable treatment, similar violations should be met with similar
enforcement responses, regardless of geographic location. Concerned that
environmental requirements are not being enforced with sufficient
consistency among EPA's regional offices, the Chairman, Senate Committee
on Small Business, asked us to provide information on (1) the extent to
which variations exist among EPAs regional offices in the actions they take
to enforce environmental requirements, (2) what factors contribute to any
variations, and (3) what the agency is doing to achieve consistency in
regional enforcement activities.

Background

Since its creation in 1970, EPA has been responsible for enforcing the
nation’s environmental laws. This responsibility has traditionally involved
monitoring compliance by those in the regulated community (such as
factories or small businesses that release pollutants into the environment
or use hazardous chemicals), ensuring that violations are properly
identified and reported, and ensuring that timely and appropriate
enforcement actions are taken against violators when necessary.

Most major environmental statutes allow EPA to authorize qualified states
to implement key programs and to enforce their requirements. EPA
establishes, by regulation, the requirements for state enforcement
authority, such as the authority to seek civil and criminal penalties. EPA
also outlines, by policy and guidance, its views as to the elements of an
acceptable state enforcement program, such as the type and timing of the
action that should be taken for various violations, and tracks how well
states comply. Environmental legislation generally provides authority for
EPA to take appropriate enforcement action against violators in states that
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have been delegated authority for these programs when states fail to
initiate an enforcement action. The statutes also provide that EPA may
withdraw approval of a program if the state is not adequately administering
or enforcing it.

EPA issues regulations, policies, and guidance to help ensure a consistent
approach nationwide in the implementation of environmental
requirements. OECA expects the regions to take a systematic approach in
administering and overseeing the enforcement programs among delegated
and nondelegated programs and, in doing so, to follow EPASs policies and
guidance. Of particular note, agency officials maintain that enforcement
responses selected should be directly related to the severity of the violation
and that like violations should generally be met with comparable penalties.
While federal and state enforcement officials agree that basic program
elements should be largely consistent, some variation is to be expected—
and, in some cases, encouraged. According to EPA, for example, some
variation is to be expected in how regions target resources to the most
significant compliance issues in different regions and states and in the level
of regional oversight of state enforcement programs (with the greater
oversight provided for weaker programs).

Results in Brief

Variations exist among EPA’s regional offices in the actions they take to
enforce environmental requirements, as illustrated by a number of key
indicators that EPA headquarters enforcement officials have used to
monitor regional performance. These indicators include, for example, (1)
inspection coverage by EPA and state enforcement staff of facilities
discharging pollutants within each region, (2) the number and type of
enforcement actions taken, and (3) the size of the penalties assessed and
the criteria used in determining penalties assessed. GAO also found
variations in regions’ overall strategies in overseeing the states within their
jurisdiction, which may result in more in-depth reviews in some regional
programs than in others. The type of variations shown in these data
corroborate earlier findings detailed in a series of reports by EPAs Office of
Inspector General and by headquarters own internal evaluations. EPA
headquarters enforcement officials emphasize that the data, by themselves,
do not offer the appropriate context to help determine the extent to which
the variations pose problems. The officials note, however, that the data are
useful for identifying general trends and possible strengths and weaknesses
in regional and state programs, along with potential issues to investigate at
greater length.
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Also corroborating the variation it identified among regional enforcement
activities, GAO found broad agreement in its interviews with EPA and state
enforcement officials on key factors that contribute to such variations.
Among the factors most commonly cited by these officials are (1)
differences in the philosophical approaches among enforcement staff
about how to best achieve compliance with environmental requirements;
(2) differences in state laws and enforcement authorities, and in the
manner in which regions respond to these differences; (3) variations in
resources available to both state and regional enforcement offices; (4) the
flexibility afforded by EPA policies and guidance that allow states a degree
of latitude in their enforcement programs; and (5) incomplete and
inadequate enforcement data which, among other things, hamper EPAs
ability to accurately characterize the extent of variations.

EPA headquarters and regional enforcement officials have a number of
efforts underway to help achieve greater consistency in regional
enforcement activities. At the headquarters level, for example,
enforcement officials are developing performance information that will
allow for comparisons among both regions and states in their conduct of
key enforcement responsibilities. Such assessments are expected to
highlight any major variations and will be communicated through the
issuance of periodic “Program Status Reports.” A number of EPA regional
offices have also sought to ensure more consistency in their state oversight
by developing and applying new audit protocols in their state reviews and
by encouraging more effective communication between and among
regional and state enforcement staff. Notwithstanding these efforts,
however, a number of factors will continue to challenge EPAs ability to
ensure consistent enforcement across its regions. Among the most
important of these factors is the absence of reliable data on how both
states and regions are performing their enforcement responsibilities.
Without such data, EPA is hampered in its ability to ascertain the extent to
which inconsistencies do in fact exist, the impact they may have on human
health and the environment, and the manner in which they should be
addressed. This report makes a number of recommendations to further
EPA's efforts to promote greater consistency in how EPAS regions
approach the agency’s nationwide enforcement program.
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Principal Findings

Variation in Regional
Enforcement Activities

Variations exist among EPA’s regional offices in the actions they take to
enforce environmental requirements, as illustrated by a number of key
indicators that EPA headquarters enforcement officials have used to
monitor regional performance. EPAs enforcement program, for example,
depends heavily upon inspections by regional and/or state enforcement
staff as the primary means of detecting violations and evaluating overall
facility compliance. Thus, EPA maintains that the quality and the content of
the agency’s and states’ inspections, and the number of inspections
undertaken to ensure adequate coverage, are important indicators of an
enforcement program’s effectiveness. Fiscal year 1998 EPA data show that
regional and state inspection coverage for Clean Air Act-related programs
ranged from a low of 27 percent of facilities inspected in the Chicago region
to a high of 74 percent for facilities in the Philadelphia region. For major
dischargers under the Clean Water Act, inspection coverage also varied
from a low of 57 percent of facilities in the Denver region to a high of 92
percent in the Atlanta region. The examples, however, also illustrate the
importance of getting behind the data to understand the cause of
apparently wide disparities to understand whether they reflect a problem.
OECA’s Deputy Assistant Administrator noted, for instance, that the
Chicago office’s relatively low 27-percent inspection figure could be
explained by that office’s recent emphasis on conducting detailed and
resource-intensive investigations of the region’s numerous electric power
plants, which rely on resources from that office’s inspection budget.

EPA Inspector General and OECA reports also found that regions vary in
the way they oversee state-delegated programs. Among their findings were
that, contrary to EPA policy, some regions did not (1) conduct an adequate
number of oversight inspections of state programs; (2) sufficiently
encourage states to consider economic benefit in calculating penalties; (3)
take more direct federal actions where states were slow to act; and (4)
require states to report all significant violators. A number of regions have
recently begun to develop and implement state audit protocols in response
to these findings, believing that having such a protocol could help them to
review the state programs within their jurisdiction with greater
consistency. Here too, regions’ approaches differ. The Boston region has
adopted a comprehensive “multimedia” approach in which it
simultaneously examines all of a state’s delegated environmental programs.
The Philadelphia region, however, favors a more targeted approach where
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air, water, and waste programs are audited individually. On the other hand,
the Chicago office’s air enforcement branch chief said that he did not view
an audit protocol as particularly useful, noting instead that he prefers
regional staff to engage in joint inspections with states to assess their
performance in the field and to take direct federal action where a state
action is inadequate.

Regional and state officials GAO interviewed generally indicated that it was
difficult for them to ascertain the extent of variation in enforcement
activities among regions, given their focus on activities within their own
geographic environment. However, EPA headquarters officials responsible
for the air and water programs noted that such variation is fairly
commonplace and does pose problems. The director of OECAs water
enforcement division, for example, said that in reacting to similar
violations, enforcement responses in certain regions are weaker than they
are in others. He also said that such inconsistency has increased in recent
years. The director of OECAS air enforcement division said that given the
considerable autonomy of the regional offices, it is not surprising that
variations exist in how they approach enforcement and state oversight.
According to the director, for the air inspection program, disparities exist
among regions in the number and quality of inspections conducted and in
the number of permits written in relation to the number of sources
requiring permits.

Factors Contributing to
Variations in Regional
Enforcement Programs

EPA data and recent studies document variation in key measures
associated with the agency’s enforcement program, but do little to explain
the causes of the variation. Without such information, it is difficult to
determine the extent to which variation represents a problem, whether it is
preventable, or the extent to which it represents the appropriate exercise
of flexibility by regions and states to apply national program goals to their
unique circumstances. Accordingly, in visits to regional offices and states
and in discussions with headquarters officials, GAO sought to identify the
factors that may be contributing to variation. Among the factors most
commonly cited were the following:

Differences in philosophical approach to enforcement. While OECA has
issued policies, memorandums, and other documents to guide regions in

their approach to enforcement, the considerable autonomy built into EPAs
decentralized, multilevel structure allows regional offices considerable
latitude in adapting headquarters direction in a way they believe best suits
their jurisdiction. Such differences often reflect alternative enforcement
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approaches such as whether the region should (1) rely predominantly on
fines and other traditional enforcement methods to deter noncompliance
and to bring violators into compliance or (2) place greater reliance on
alternative strategies such as compliance assistance (e.g., workshops and
site visits to identify potential compliance problems). Regions have also
differed as to whether deterrence could be achieved best through (1) a
small number of high profile, resource-intensive cases or (2) a larger
number of smaller cases that establishes a more widespread, albeit lower-
profile enforcement presence. Further complicating matters are the
similarly wide differences among states in their enforcement approaches
and the various ways in which regions respond to these differences. Some
regions step more readily into cases where they consider a state’s action to
be inadequate, while other regions are more concerned about infringing on
states’ discretion if they have been delegated enforcement responsibilities.

Differences in state laws and enforcement authorities. According to nearly
all regional and state enforcement officials GAO interviewed, differences in
state laws and enforcement authorities also contribute significantly to
variations in enforcement programs. The enforcement director in EPAs
Philadelphia office, for example, noted that Maryland, among other states,
does not specifically provide that when calculating penalties, the penalties
should be large enough to offset the economic benefits achieved by
noncompliance (as provided for by EPA policy). States also vary widely as
to whether they can pursue enforcement actions administratively or must
instead use the more time-consuming and resource-intensive approach of
referring a case to the state’s Office of the Attorney General for judicial
action.

Incomplete and inaccurate national enforcement data. OECA needs
accurate and complete enforcement data to help it determine whether core

program requirements are being consistently implemented by regions and
states and whether there are significant variations from these requirements
that should be corrected. Responsibility for inputting data to EPA's national
databases resides with the region or with the state responsible for carrying
out the enforcement program. Both the quality of and quality controls over
these data were criticized by state and regional staff GAO interviewed.
Recent internal OECA studies have also acknowledged the seriousness of
the problem. For example, an internal OECA work group, the “Targeting
Program Review Team,” stated in its November 1999 report that key
functions related to data quality, such as the consistent entry of information
by regions and states, were not working properly and that there were
important information gaps in its enforcement-related data bases. Another
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OECA work group concluded that “. . . OECA managers do not have
available to them timely, complete, and detailed analyses of regional or
national performance.” A third OECA work group asserted that the
situation has deteriorated from past years, noting that “. . . managers in the
regions and in OECA headquarters have become increasingly frustrated
that they are not receiving from [the Office of Compliance] the reports and
data analyses they need to manage their programs,” and that there “...has
been less attention to the data in the national systems, a commensurate
decline in data quality, and insufficient use of data by
enforcement/compliance managers . . ..” OECA has recognized the
seriousness of its data problem. Noting that the resources devoted to data
quality may have been insufficient in recent years, the Acting Director of
the Office of Compliance indicated headquarters intention to shift some
resources internally to help alleviate the problem. GAO concluded,
however, that in light of the scope and seriousness of the problem, EPA still
needs a strategy that will bring to bear sufficient priority and resources so
that the problem can be adequately addressed.

EPA Efforts to Achieve
Greater Consistency

Headquarters and regional enforcement officials identified a number of
activities it believes will further help to achieve greater consistency in how
regional offices take direct enforcement action, and in how they oversee
state enforcement programs within their jurisdiction. GAO acknowledges
the merit of many of these activities but believes that additional action, and
in some cases changes to its approach, would further EPAs effort to
achieve an appropriate level of consistency in regional enforcement:

Providing comparative data on regional performance. OECA is developing
a system in which periodic “Program Status Reports” would provide

comparative information on each region’s performance and the
performance of the states within each region. According to senior OECA
officials, the reports would allow for comparisons on a broader array of
information that focuses increasingly on the results the enforcement
program is trying to achieve. Additionally, OECA is developing a system of
“Program Element Reviews,” which would be in-depth reviews targeting
the regions’ implementation of a particular program element. Both reviews
have the potential to convey useful information to both EPA managers and
to the public on the extent to which the enforcement program is being
implemented consistently and fairly nationwide. However, the example
cited previously concerning the Chicago office’s relatively low 27-percent
air inspection rate illustrates how a data point, unaccompanied by an
explanation of the circumstances behind the data, can lead to incorrect
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conclusions. OECA officials have also acknowledged that such data can be
easily misinterpreted without the contextual information needed to clarify
whether variation in a given instance is inappropriate, or whether it reflects
the appropriate exercise of flexibility by regions and states to tailor their
needs and priorities to their individual circumstances. GAO, therefore,
concluded that the Program Status Reports can better serve their intended
purpose for EPA management and the public if they (1) clarify what aspects
of EPAs enforcement program the agency expects to see implemented
consistently from region to region and where it believes greater variation is
appropriate and (2) supplement their region-by-region data with contextual
information that helps to explain why variations occur and thereby clarifies
the extent to which variations are problematic.

Improving regional-state communications. Regional officials cited
improved communication as a key component in their efforts to initiate

new processes and effect change among their staff and among their states.
Senior officials in the Seattle region, for example, instituted a Regional
Enforcement Forum that brought together all regional program directors
and top managers to share information and to ensure they are aware of
how enforcement is approached elsewhere in the region. Other regional
officials conveyed similar experiences, noting that better communication
among federal and state enforcement officials within a region helps to
identify approaches or performance levels that deviate significantly from
the norm, thereby promoting a more consistent approach.

Regional development of audit protocols. A number of regional offices
have developed protocols that they hope will achieve more effective and

more consistent oversight of the states within their jurisdiction. One of the
more comprehensive of these new protocols is the Denver office’s “Unified
Oversight System.” Under the system, regional staff evaluate all state
environmental programs using certain performance criteria such as data
entry, timeliness of actions, penalties recovered, and the effectiveness of
inspections. Each state is graded on each category and then given an
overall rating. The system is built, in part, on the concept of a comparative
review system to pinpoint the weakest states and programs needing the
most oversight attention. The belief is that by developing and disseminating
comparative data among the region’s states, the states with the lowest
rating will, over time, be assisted and encouraged to rise to the level of their
peers. GAO acknowledges the potential of these protocols to achieve
greater consistency by a region in its oversight of its states, and that such
protocols should be tailored to meet the needs of each region. However,
GAO concluded that headquarters guidance on key elements that should be
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common to all protocols would help to engender a higher level of
consistency among all 10 regional offices in the way oversight of states is
conducted nationwide.

Recommendations

GAO recommends that the Administrator of EPA

« provide, as part of the agency'’s efforts to develop Program Status
Reports containing comparative data on regional and state enforcement
performance, the contextual information needed to help EPA
management and the public properly understand them;

< develop a comprehensive strategy that will bring to bear sufficient
priority and resources so that the problems affecting the quality of the
agency’s enforcement data can be adequately addressed; and

= issue guidance to EPA regions describing the required elements of audit
protocols to be used in overseeing state enforcement programs.

Agency Comments

GAO provided a draft of this report to EPA for its review and comment.
EPA said that it shared GAQO’s view on the importance of consistency of
regional enforcement but raised a number of issues concerning the draft
report’s discussion of that issue. Among them, EPA noted that the draft
report was not clear as to whether GAO was evaluating consistency among
EPA regions or between EPA regions and states. In GAO’s view, the draft
report was clear on this point. The report stated that GAO'’s evaluation
focused on “the extent to which there are variations among EPA’s regional
offices in enforcing environmental requirements.” The report’s “Objectives,
Scope, and Methodology” section further clarified that while variation
among states’ enforcement programs has also been the subject of study by
various organizations, “[GAQ] examined such variations only to the extent
that they provide insights into the actions of, and variations among, EPA's
regional programs.”

EPA also said that the draft report did not define consistency or provide
parameters for defining consistency in a way that would be instructive for
EPA. At the outset of its review, GAO worked with EPA headquarters
enforcement staff to identify the criteria or areas where EPA would expect
to see consistency among regions in conducting enforcement programs and
overseeing state delegated programs. These staff identified several
elements that should be “consistent or largely consistent.” These elements
included such issues as whether inspections consistently detect
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noncompliance; the selection of enforcement response; the manner in
which enforcement data are entered into databases and used for
performance measurement; and whether comparable penalties are
imposed for like offenses. During its field work, GAO discussed these
elements with EPA regional and state officials, who generally concurred
that these elements should be largely consistent from region to region.

EPA noted that GAO’s draft report did not identify any inconsistent
enforcement results or present evidence that unequal treatment of similarly
situated violators is occurring. GAO met with EPA officials on several
occasions to explore the possibilities of identifying similar violations in
different regions to allow for such cross-regional comparisons. EPA staff
pointed out that such an approach would require detailed follow-up work
for each violation to determine the specific circumstances in each case.
The staff also acknowledged that regardless of the follow-up work
conducted, questions could still be raised as to whether the selected
violations were truly comparable. Consequently, GAO focused its review on
the elements of EPAs enforcement program that are most likely to
determine whether consistent treatment of violators is likely to occur.

EPA said that GAQ’s draft report incorrectly implied that in a number of
areas of program management, variation is inappropriate and that it is a
widespread problem. GAO believes the report neither stated nor implied
that variation was either widespread or that it was always inappropriate.
GAO believes it took a cautious approach in characterizing both the extent
and appropriateness of variation. The draft report states, for example, that
variation in some cases may represent “...the appropriate exercise of
flexibility by regions and states to apply national program goals to their
unique circumstances.”

EPA emphasized that it has principles and management mechanisms that
ensure national consistency among its regional enforcement programs. The
draft report did include a description of many of these principles and
mechanisms but was revised to provide a fuller description of these items
in response to EPAs comment. Importantly, however, GAQO’s findings
suggest that the effectiveness of principles and management systems in
“ensuring” consistency depends heavily on their implementation by the
regions.

EPA disagreed with GAO’s recommendation that the agency’s Program

Status Reports include the contextual information needed to help EPA
management and the public better understand raw data characterizing
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regional performance. EPA noted that the reports are not intended for
public distribution and, consequently, do not “need contextual information
... since they are designed to be used by Agency program managers who
understand how to use them.” GAO disagrees with this statement. First,
past experience indicates that whether intended or not as public
documents, the Program Status Reports will likely be made public and will
be used by interested parties. Consequently, the contextual information
explaining the variations is essential if the reports are to clarify, rather than
confuse, the public’s interpretation of the data. Second, while EPA notes
that the reports are designed for agency managers “who know how to use
them,” GAQO'’s experience during this review indicates that without better
contextual information, even agency managers have had difficulty
interpreting the raw data to determine the extent to which variations are
problematic, whether they are preventable, or whether they represented
the appropriate exercise of flexibility.

EPA did not respond directly to GAQ’s recommendation that the agency
issue guidance identifying elements that should be common to all regions’
state oversight audit protocols. However, the agency expressed concern
about the comprehensiveness of some of the protocols, noting that they
“do not all review State performance against all national policies, including
the 1986 State Guidance, other national policies, and the [Memorandum of
Agreement] process.” GAO acknowledges EPAs concern about the
comprehensiveness of the various protocols being tested in different
regions and continues to believe that the recommended guidance would
help to address the problem identified by EPA while still allowing each
region to tailor its protocol to meet its unique circumstances.

EPA's comments and GAQO’s responses are discussed in detail at the end of

chapters 2 and 4. The full text of EPA's comments and GAQ’s responses are
included in appendix I.
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Chapter 1

Introduction

Since the Environmental Protection Agency’s (EPA) creation in 1970, the
agency has been responsible for enforcing the nation’s environmental laws.
This responsibility has traditionally involved monitoring compliance by
those in the regulated community (such as factories or small businesses
that release pollutants into the environment or use hazardous chemicals),
ensuring that violations are properly identified and reported, and ensuring
that timely and appropriate enforcement actions are taken against violators
when necessary.

Most major federal environmental statutes permit EPA to allow states
meeting specified requirements the authority to implement key programs
and to enforce their requirements. EPA establishes by regulation the
requirements for state enforcement authority, such as the authority to seek
injunctive relief* and civil and criminal penalties. EPA also outlines by
policy and guidance its views as to the elements of an acceptable state
enforcement program, such as necessary legislative authorities and the
type and timing of the action for various violations, and tracks how well
