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EGAO

Accountablllty * Integrity * Reliability

United States General Accounting Office Office of Special Investigations
Washington, D.C. 20548

B-284138
February 25, 2000

The Honorable Susan M. Collins

Chairman

Permanent Subcommittee on Investigations
Committee on Governmental Affairs

United States Senate

Dear Madam Chairman:

The depletion of the Medicare Trust Fund has been the subject of
significant scrutiny in recent years. As we have reported previously,
fraudulent and abusive practices have raised concerns about program
vulnerabilities.! The Department of Health and Human Services’ (HHS)
Health Care Financing Administration (HCFA), which administers the
Medicare program, is required to ensure that debts owed the program—
generally caused by overpayments to providers—are paid. Historically,
rather than collect the entire debt, however, HCFA often enters into
settlement agreements with providers and accepts less than the full amount
owed.

This report responds to your May 7, 1999, request and discussions with
your office that we examine the application of the Federal Claims
Collection Act® to HCFA' settlement of overpayment matters with
providers and develop case studies of settlements that may have been
improper. We also attempted to obtain HCFAs response to key questions
about the act and specific settlements

! See Medicare: HCFA Faces Multiple Challenges to Prepare for the 21st Century
(GAO/T-HEHS-98-85, Jan. 29, 1998).

231 U.S.C. § 3711 (1994 & Supp. 111 1997).
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Results in Brief

HCFA provided us with copies of 96 agreements reflecting Medicare
overpayment settlements that it negotiated from 1991 through July 1, 1999,
in which the overpayment exceeded $100,000. We found nothing improper
in the settlement of 93 of the 96 matters. We did determine, however, that
HCFA acted inappropriately in several respects as to settlement of the
three largest matters, which constituted 66 percent of all Medicare
overpayment settlements since 1991 for which HCFA provided us records.?
In these settlements, HCFA agreed to accept $120 million for debts
exceeding $332 million (about 36 percent of the total principal).
Appendixes I, Il, and Il discuss these three settlements and the
circumstances surrounding them in more detail.

As to these three matters, HCFA should have obtained clarification from
those charged with implementing the Federal Claims Collection Act,
including the Department of Justice and/or GAO, before unilaterally
choosing not to obtain approval from Justice of the settlements. Such
clarification should have been sought because HCFAs own regulations
required any compromise of a claim over $100,000 to be approved by
Justice, and those who settled the matter thought approval was necessary.
The official who negotiated these three settlements chose not to seek
approval because he was concerned that if he did, the “deals would go up in
smoke” and he knew that the settlements were not in the best interest of
the government. Moreover, only a few months before beginning discussions
with the provider on the first of these three settlements, Justice rejected a
HCFA proposal to settle a similar overpayment matter. (See app. 1V.)

Although HCFA chose not to seek a clarification or actual approval from
Justice, it is not entirely clear that the Federal Claims Collection Act
actually required Justice approval. The Federal Claims Collection
Standards, promulgated pursuant to the act, govern the issue. Those
standards require Justice approval only when an “appropriate agency
official” has determined that the compromised claim is owed. There is
some doubt whether HCFA's fiscal intermediaries, who determine the
overpayment amounts, are “appropriate agency officials” within the
meaning of the standards, however. In such circumstances, we believe the
prudent course for HCFA to have followed would have been to seek

¥ HCFA was unable to provide us with documentation showing the overpayment amounts in
some instances.
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specific clarification from Justice and/or GAO as to their views on the
matter.

Concerning the specifics surrounding the three settlements, HCFA appears
to have disregarded the permissible settlement criteria established by
regulation, since evidence suggests that the providers were all able to pay
the entire overpayment amount, that HCFA would have prevailed if the
matters were litigated, and that the amount of recovery would have
exceeded the cost of collecting each of these multimillion-dollar debts. In
addition, the agreements contained several questionable provisions. The
terms of two of the settlement agreements permit future provider
reimbursement for costs for which they would not otherwise be entitled.
HCFA also waived interest and permitted repayment in installments for one
of the agreements, despite contrary directions in its internal guidance.
Further, HCFA officials acted imprudently by executing these settlement
agreements without the benefit of legal counsel. Finally, our investigation
revealed that former HCFA Administrator Bruce Vladeck had directed
subordinates to settle these matters. More importantly, his participation in
the largest of these settlements raised conflict-of-interest concerns, which
we could not resolve given his refusal to meet with us.

Background

Overview of Medicare
Payment System and
Recovery of Overpayments
From Providers

The Secretary of HHS administers the Medicare program. Pursuant to the
Social Security Act, the Secretary is required to periodically determine the
amount that should be paid to each provider for its services under the
program and to pay each provider the reasonable or customary cost for
these services at such time or times as the Secretary believes appropriate
(but not less often than monthly).* The Secretary has delegated her
authority to administer the Medicare program to HCFA.

442 U.S.C. § 1395f(b) (1994 & Supp. 111 1997). See 42 U.S.C. § 1395x(v) for the definition of
“reasonable costs.”
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To carry out the mandates of the Social Security Act, Medicare providers
that meet Medicare certification standards are required to enter a provider
agreement with HCFA and provide HCFA with annual cost reports that
detail the services provided Medicare patients for the previous year.® Fiscal
intermediaries, who are HCFA contractors, pay providers periodically for
covered services on an interim basis. These payments are based on an
estimated cost basis using the provider’s previous year’s cost report for
covered services with any appropriate adjustments.® Retroactive
adjustments are then made, based on the provider’s actual cost report for
the year.” Providers must maintain adequate documentation to establish
proper payment under the program.? Based upon a review of the annual
cost report, the fiscal intermediaries issue a Notice of Program
Reimbursement (NPR) to each provider that sets forth the Medicare
reimbursement and the expenses allowed and disallowed for the year.® The
amounts of provider overpayments become debts owed by the provider to
the United States.’

542 C.FR. § 413.64(b) and (e).

642 C.FR. § 413.64(e) (1998). When a provider first begins participation in the program, an
interim rate is established and applied until the provider has filed a cost report. 42 C.FR.

§ 413.64(c).

7 1d. 88 405.1801(b); 413.20; 413.24.

81d. § 413.20(a), (d).

°1d. § 405.1803.

9 provider Reimbursement Manual, Part | § 2409 (Oct. 1995), Medicare Intermediary
Manual, Part 2, Chapter 111, Payments to Providers § 2220-2221 (May 1991).
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The determination of the amount owed as reflected in the NPR is final and
binding unless the fiscal intermediary itself reverses its determination or
the provider appeals the fiscal intermediary’s determination to the Provider
Reimbursement Review Board (PRRB), which is an administrative tribunal
within HHS.'* After holding a hearing, the PRRB makes a decision that is
final unless the HCFA Administrator reverses, affirms, or modifies it within
60 days after the provider is notified of the decision. Providers can seek
judicial review of the amount due after receipt of a decision from the
PRRB.*

There are generally two ways in which repayments due HCFA can be made.
The provider may refund the amount of the overpayment to HCFA, or
HCFA may offset the money owed from payments to be made to the
provider. These methods are applicable regardless of whether the provider
appeals.’®

1142 C.FR. § 1807. Providers have 180 days to file an appeal with the PRRB. 42 U.S.C.
§ 139500(a).

1242 U.S.C. § 139500(f)(1).

¥ Providers who receive NPRs must pay the amount due while administrative appeals are
pending. 42 U.S.C. § 1395gg(b)(1); 42 C.ER. § 405.371(a)(2). Moreover, a fiscal
intermediary’s determination forms the basis for making retroactive adjustment to any
program payments and recoupment of overpayments, regardless of appeal. 42 C.F.R. §
1803(c).
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The Federal Claims
Collection Act and HCFA's
Regulations

The Federal Claims Collection Act of 1996, as amended,* provides the
basic legal framework for agency collection of debts owed to the United
States. It was enacted to remedy the inadequacies of most federal agencies
in recovering claims owed the United States arising out of their respective
activities.”® The act gives the heads of agencies authority to settle or
“compromise” claims of $100,000 or less.* If the principal amount of the
debt exceeds $100,000 or involves fraud, however, the settlement must be
referred to Justice for approval, unless the agency has its own agency-
specific or program-specific compromise authority.

Pursuant to the act, the Comptroller General of the United States and the
Attorney General® jointly promulgated the Federal Claims Collection
Standards. These standards provide guidance to federal agencies on the
administrative collection and compromise of claims, the termination of
agency collection action, and the referral to GAO and to Justice of certain
claims the United States has against third parties.”

¥31U.S.C. 83711

%531 U.S.C. §3711(a); S. Rep. No. 89-1331, at 2 (1966).

8 “[T]he terms ‘claim’ and ‘debt’ are synonymous and interchangeable, [and] refer to an
amount of money or property which has been determined by an appropriate agency official
to be owed to the United States. . ..” 4 C.ER. § 101.2 (1999).

731 U.S.C. 88 3711(a)(2), (c)(1); 4 C.FR. § 103.1(b).

18 Effective Oct. 19, 1996, the Comptroller General’s statutory authority under the Federal
Claims Collection Act was removed pursuant to the General Accounting Act of 1996, Pub. L.
No. 104-316, 110 Stat. 3826, 3834-35. The Secretary of the Treasury now shares this authority
with the Attorney General. 31 U.S.C. § 3711(d)(2).

4 C.FR. ch. Il (1999).
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HCFA's regulations on the compromise of Medicare overpayment claims
state, “HCFA refers all claims that exceed $100,000 or such higher amount
as the Attorney General may from time to time prescribe, exclusive of
interest, to the Department of Justice or the General Accounting
Office....”® HCFA's regulations define “claim” as any debt owed to HCFA.*
At HCFA, the authority to compromise a debt rests with HCFA's Claims
Collection Officer, unless a delegation of authority has been granted to the
agency component involved.?? HCFAs Associate Regional Administrator —
Medicare, its Regional Administrators, and the “Responsible Collecting
Component” are empowered to compromise debts of $100,000 or less.®
HCFA's guidance requires that the compromise of a debt over $100,000 be
referred to Justice through HCFAs central office and its Office of General
Counsel (OGC).*

242 C.F.R. § 401.601(c); see HCFA-Administrative Issuances System Guide, Financial
Management, HCFA g: 0306-1, Federal Claims Collection Act Policies & Procedures, § 0306-
1-45 (Oct. 1, 1995) (hereafter HCFAs Guide).

242 C.FR. § 401.603. Compare 42 C.F.R. §8 401.601, 405.376 with 4 C.F.R. pt. 101. HCFA's
claims collection and compromise regulations define “claim” as any debt owed HCFA and
“debtor” as any entity against which HCFA has a claim. 42 C.F.R. § 401.603. HCFA's
complementary regulations addressing overpayment claims simply define “debtor” as a
provider that has been overpaid. 45 C.FR. § 405.376(b). However, HCFAs Guide defines
“debt” as an amount owed that is no longer eligible for adjustment and “claim” as any
amount HCFA has tentatively identified as owed but still eligible for adjustment. HCFAs
Guide, § 0306-1-25.

2 42 C.FR. § 401.613; HCFA' Guide, § 0306-1-45(A).
2 HCFAS Guide, §§ 0306-1-20(C), 0306-1-30(1), 0306-1-45(B).

2442 C.FR. § 401.601(c); HCFAs Guide requires that debts of over $100,000 be referred to
Justice through HCFAs central office and OGC to Justice. HCFAs Guide, § 0306-1-20(C).
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Overview of Improper
Agreements We
Examined

The Federal Claims Collection Act does not authorize accepting a lesser
amount in compromise of a claim merely for the sake of closing out a
claim. Rather the joint regulations promulgated by the Comptroller General
and the Attorney General set forth criteria that agencies must consider in
determining whether to compromise a debt or claim. These regulations
permit compromise of claims only if one or more of the following reasons
exist: (1) the debtor cannot pay the full amount within a reasonable time,
(2) the debtor refuses to pay and the United States is unable to collect the
full amount in legal proceedings, (3) there is real doubt that the United
States can prove its case in court, or (4) the cost of collecting the claim
does not justify seeking full recovery.?® HCFA's regulations generally mirror
the joint regulations.

Based on the evidence we obtained, we found the 3 largest of 96 settlement
agreements to be improper. HCFA's settlement of the three matters—in
1995, 1996, and 1997, respectively—was questionable in several respects.
Further, we note that the Federal Claims Collection Act was not applicable
to at least 57 of these matters that were settled because they were referred
to Justice for enforced collection or for representation of HCFA in
bankruptcy proceedings.

1995 Settlement With a
Home Health Agency

In September 1991, a fiscal intermediary reviewing a home health agency’s
1989 cost report determined that its average cost per home health aide visit
was more than 3 times HCFA's published 1989 limit. (See app. I.) Therefore,
the fiscal intermediary notified the home health agency of a proposed audit
adjustment. The intermediary also determined that this home health
agency’s average patient visit was 12 hours long, compared to the 3.3-hour
average for a Medicare home health aide visit. A subsequent investigation
by the intermediary revealed that many of the services provided during the
agency’s longer patient visits were actually homemaker services not
covered by Medicare. The fiscal intermediary also determined that the
longer visits were being provided under the federally funded Medicaid
program, not Medicare. Ultimately, the fiscal intermediary concluded that
the home health agency would owe HCFA approximately $98 million, for
which HCFA agreed to accept $67 million in settlement.

%4 C.FR. pt. 103.
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In February 1993, HCFAs OGC advised HCFAs then Director of Payment
Policy, Charles Booth,? that the fiscal intermediary’s audit adjustment
“would be legally supportable.” In May 1993, the home health agency’s
president, senior officials, and legal counsel met with Mr. Booth and other
HCFA staff to discuss the disputed matter. No resolution was reached,
however; and the matter remained unresolved.?’

However, according to Thomas Ault, the former Director of HCFA's Bureau
of Policy Development, on November 9, 1993, HCFA Administrator Vladeck
told him that the home health agency’s president had approached him on
the previous day to seek a settlement of this matter. Mr. Ault said that

Mr. Vladeck wanted the matter “moved along and settled” but did not want
to be kept informed because of Mr. Vladeck’s previous relationships in the
same geographic area as this home health agency. We learned that

Mr. Vladeck had sat on an Advisory Committee for a research division of
this provider immediately before he became HCFA Administrator. Mr. Ault
assigned the matter to his subordinate, Mr. Booth, and told him that

Mr. Vladeck requested the settlement as a result of the conversation that
Mr. Vladeck had had with the home health agency’s president.

Mr. Booth told us that Mr. Ault had made it clear that the settlement was
necessary as an “accommodation” to the home health agency and

Mr. Vladeck’s “friend.” Mr. Booth reported that Mr. Ault and he were
accordingly “circumspect” and “uncomfortable” with proceeding with the
settlement. He also stated that Mr. Ault was particularly uncomfortable
because of the large size of the overpayment.

% During the time period discussed in this report, Mr. Booth subsequently became HCFAs
Director of Hospital Policy and then Acting Deputy Director, Bureau of Policy Development.
Mr. Booth is currently a Deputy Director in HCFAs Office of Financial Management.

% 0n July 28, 1993, a newspaper reporter requested that HCFA produce a list of the top 50
home health agencies by amount billed to Medicare. The list produced to the newspaper
indicated that this provider was the largest Medicare-billing home health agency in the
United States; the next largest had about one-third this agency’s total billings. In a HCFA
memorandum drafted in mid-August 1993, HCFA Administrator Vladeck was advised about
the provider’s “considerably higher” billings.
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On February 28, 1994, the fiscal intermediary issued NPRs for cost report
years 1988, 1989, 1990, and 1991, demanding repayment of over
$33.5 million.”® Efforts to settle the matter before then were unsuccessful.

On March 2, 1994, however, the home health agency’s attorney argued to
Mr. Booth that the fiscal intermediary’s adjustments were incorrect and
urged him to accept a proposal that would have resulted in repayment of
approximately $56 million of the estimated $98 million in overpayments.
The same day, the fiscal intermediary sent Mr. Booth a letter by facsimile,
urging that the proposal be rejected since it would establish an improper
precedent that could increase the overall cost to the Medicare program.
The home health agency'’s president also called Mr. Vladeck the same day to
move the matter toward some type of resolution. We learned that by this
time, the home health agency had established a reserve of approximately
$56 million for this matter and intended to pay no more than this amount to
settle its debt. By the following day, Mr. Vladeck had asked Messrs. Booth
and Ault about the status of the negotiations.

Eight days later, on March 10, 1994, Mr. Booth negotiated a settlement,
agreeing to accept approximately $67 million in repayment of the
approximately $98-million debt and permitting the provider to add a
specified number of hours to its Medicare average for all future years,
regardless of the number of hours that services were actually rendered.
HCFA also permitted the home health agency to repay most of the amount
that exceeded its reserve fund by offsets, permitted repayment of some of
the debt in installments, and waived the requirement to pay interest and
penalties.?

At the provider’s request, the settlement was to be kept as secret as
possible. As a result, since NPRs are publicly available documents, the
fiscal intermediary withdrew its February 28, 1994, NPRs for the 1988-1991
cost report years and issued new NPRs to reflect the newly negotiated
settlement amount. No government attorney reviewed the settlement
agreement before it was executed on April 19, 1995.

% The fiscal intermediary had projected the provider's overpayments for 1992 and 1993 but
had not prepared NPRs. The fiscal intermediary also reopened the home health agency’s
1988 cost report to seek recovery of funds from that year’s billings. The total estimated 5-
year overpayment amounted to approximately $98 million.

 The fiscal intermediary also returned over $225,000 in interest already paid by the home
health agency.
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1996 Settlement With a
Hospital

Between 1983 and 1993, a fiscal intermediary issued NPRs to a provider
hospital, disallowing reimbursement for, among other costs, bad debts
because the hospital lacked the appropriate documentation to support
them. (See app. Il.) Over the 11-year period, the fiscal intermediary
withheld approximately $155 million from the hospital’s future claims to
recover the overpayments.®* The hospital appealed these disallowances to
the PRRB. Prior to any PRRB hearing, HCFA settled the matter by agreeing
to accept $25 million for the amount of overpayments.

From 1993 to 1995, the hospital sought resolution of some of the
overpayment issues with HCFA officials; but no resolution was reached.
Then sometime between January 19, 1996, and February 16, 1996,

Mr. Vladeck met with the chairman of the hospital’s Board of Directors and
apparently discussed the pending appeals. Until shortly before his 1993
appointment, Mr. Vladeck was a member of the hospital’s Board of
Directors. Around this time, according to Mr. Booth, Mr. Vladeck instructed
him to settle the hospital’s claims. Mr. Booth characterized his role as “an
expediter” in this and the other two settlements that he negotiated for

Mr. Vladeck.

On April 18, 1996, Mr. Booth and other HCFA officials met with senior
hospital officials to discuss a potential resolution to the appeals. During
this period, Mr. Booth provided Mr. Vladeck, at his request, with status
reports every 3 to 4 weeks.

According to Mr. Booth, Mr. Vladeck advised him in late spring 1996 that he
(Mr. Vladeck) “had to tell the sixth floor something,” referring to the
location of the office of the Secretary of HHS. Kevin Thurm, then Chief of
Staff to HHS Secretary Donna Shalala and now the HHS Deputy Secretary,
told us that he had instructed Mr. Vladeck to ask about the hospital’s
outstanding disputed claims. That spring, a Member of Congress expressed
concern to Mr. Thurm that impending budget cuts would force the hospital
to curtail its services. Mr. Thurm told us he therefore spoke to Mr. Vladeck
on several occasions to determine the status of the situation.

In June Mr. Booth met with senior hospital and fiscal intermediary officials
to initiate formal negotiations. In July 1996, Mr. Vladeck e-mailed
Mr. Booth, complaining that the settlement was taking too long to

® The fiscal intermediary also withheld funds to recover disallowed graduate medical
education and other costs.
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accomplish. Mr. Booth advised Mr. Vladeck that speeding up the settlement
process could cost HCFA an extra $8 million to $10 million. According to
Mr. Booth, Mr. Vladeck suggested that “time was more important than
money” and instructed him to mover faster. Thus, in July and August 1996,
representatives of the hospital and the fiscal intermediary met with

Mr. Booth and other HCFA officials and worked out the final details of a
settlement.

On September 24, 1996, Mr. Booth executed an agreement with the
hospital, the terms of which were to be kept confidential. In the settlement,
the hospital agreed to withdraw all but three of its outstanding PRRB
appeals; and HCFA agreed to accept $25 million to settle HCFA's
overpayment claims of approximately $155 million. The agreement also
permitted the hospital to continue to bill indefinitely for bad debts without
any documentation to support these costs. A senior fiscal intermediary
official told us that this made it unnecessary to audit the hospital for bad
debts since HCFA had promised to pay the hospital regardless of
documentation or support.*

No government attorney reviewed the settlement agreement before it was
executed. Of the 96 settlements we reviewed, this was the only matter in
which HCFA had failed to maintain any documentation, including a copy of
the settlement agreement.

1997 Settlement With a
Hospital

Between 1987 and 1993, a fiscal intermediary issued NPRs to a provider
hospital disallowing its claimed reimbursement for bad debts and other
costs for lack of documentation. (See app. I11.) The hospital appealed the
fiscal intermediary’s decisions to the PRRB. Before the PRRB hearings,
HCFA agreed to accept $28 million in payment of the debt of $79.4 million
in overpayments.*

31 A HCFA official who was present when this was proposed was “so disgusted” by the
formula adopted to derive future bad debt payments that he walked out of the meeting and
refused to attend the additional negotiation sessions.

% This includes some cost disallowances that predate 1987.
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During the pendency of the appeals, the hospital experienced substantial
budget shortfalls and, in September 1996, asked HCFA if it would settle
expeditiously the outstanding PRRB appeals to avert curtailment of its
health care services. Mr. Vladeck—who learned as early as June 1996 that
the hospital’'s Medicare problems were caused by its “long history of being
late, incomplete, and/or inaccurate” in its billings—participated with
hospital officials in some meetings at which this matter was discussed and,
in approximately November 1996, instructed Mr. Booth to negotiate a
settlement.®

In February 1997, Mr. Booth discussed a settlement with the hospital’s
Director of Program Reimbursement, explaining that HCFA would agree to
pay the hospital $51 million in withheld funds, thus agreeing to accept $28
million to settle the overpayment amounts owed.* On or about March 3,
1997, Mr. Booth faxed a copy of a draft settlement agreement to the fiscal
intermediary and to HCFA'’ regional office for comments. The draft
contained the terms that he had proposed. The fiscal intermediary did not
comment; however, on March 6, the Manager for Program Safeguards for
the regional office wrote a detailed e-mail to Mr. Booth, opining that the
agreement was not in Medicare’s best interest. Among other things, the
manager noted that the hospital had been “a ‘problem child’ for years and
years” and asserted that there was a good likelihood that the fiscal
intermediary would prevail on most of the issues before the PRRB since the
hospital lacked documentation to support its claims.

The settlement agreement was executed on March 21, 1997, by Mr. Booth
who, on HCFAs behalf, agreed to accept $28 million in compromise of

% HCFA requested the fiscal intermediary to attempt administrative resolution of the
matters on PRRB appeal, which the fiscal intermediary can do if a provider can convince it
that its claimed costs are legitimate. In this case, however, a regional HCFA official advised
Mr. Booth

“that the appeal issues are the result of [the hospital] not providing the FI [fiscal
intermediary] with proper supporting documentation.... They [the hospital] have also
postponed a PRRB hearing on some of those appealed issues.... At this point, | don’t know
what more the [fiscal intermediary] can do to accelerate the resolution of these issues. [The
hospital’s] inability to provide proper supporting documentation appears to be the
bottleneck.”

% According to Mr. Booth, the hospital had already learned of the offer from Mr. Vladeck,
who apparently spoke with higher-level hospital officials about the proposal. Mr. Booth told
us that he had briefed Mr. Vladeck on the negotiations and told him and no one else about
his proposed $51-million settlement offer.
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Improper HCFA
Settlement of These
Matters

$79.4 million in overpayments. The agreement also contained a
confidentiality clause. No government attorney reviewed the settlement
agreement before it was executed.

Our investigation determined that HCFA should have sought clarification
from Justice and GAO before ignoring its own regulations and procedures
requiring Justice approval of the settlements. In addition, it appears that
HCFA failed to consider necessary factors for settlement when it agreed to
accept less than the full amount owed in these matters. The settlement
agreements themselves also contained questionable provisions and were
not reviewed by any government attorney. Lastly, the settlement of the
largest of these three matters raised conflict-of-interest concerns.

HCFA Improperly
Determined Not to Seek
Clarification of Federal
Claims Collection Act
Requirements

The applicability of the Federal Claims Collection Act to the three
settlements upon which we focused depends upon whether the amount of
overpayments determined by the fiscal intermediaries and set forth in the
NPRs constitutes a “claim” or “debt” within the meaning of the act. The
Federal Claims Collection Standards,* which implement the act, make
clear that Justice approval is required only when a debt or claim is
compromised.® In the claims context, we have previously said that
“compromise” means accepting less than the full amount owed in full
satisfaction of the claim.*” Based upon the facts set forth above, we believe
it is clear that HCFA accepted less than the full amount of the
overpayments. It is not, however, as clear whether such overpayments
constituted a claim or debt within the meaning of the act. The standards
use the terms “claim” and “debt” interchangeably and define them as “an
amount of money or property which has been determined by an
appropriate agency official to be owed to the United States....”*® The term
“appropriate agency official” is not defined in the standards. However, the
meaning of this phrase is critical to whether the act applied to the
settlement agreements under discussion here.

®4C.FR.ch.2.
% 1d. § 103.1(b).
%" E.g., In re Economic Development Admin., 62 Comp. Gen. 489, 492-93 (1983).

%4 C.FR. §101.2(a).
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Under what is often referred to as the Chevron doctrine, the Supreme
Court has long recognized that considerable deference should be given to
the agency’s construction of a statutory scheme it is charged with
administering.® At the time the 1995 and 1996 settlements were negotiated
and signed, the Attorney General and the Comptroller General had joint
responsibility for the interpretation and administration of the Federal
Claims Collection Act.” However, effective approximately 1 month after
the second settlement was signed, the Comptroller General’s authority to
prescribe regulations under the act was removed. Under the revised
provisions, both the Attorney General and Secretary of the Treasury have
authority to implement the act.* Therefore significant deference is owed to
the Attorney General’'s and the Comptroller General’s interpretation of the
Federal Claims Collection Standards as to the first and second
settlements.*> However, deference must be accorded to the Attorney
General’'s and Treasury’s interpretation of the standards with respect to the
third agreement. The persons having authority to implement the Federal
Claims Collection Act are especially important here because, as the
following discussion demonstrates, they did not always agree on the
meaning of the standards.

In 1975, Justice’s Office of Legal Counsel considered an issue similar to
those involved with the HCFA settlements. At that time, it was asked
whether the compromise of certain administrative penalties assessed by
the Department of the Interior against coal mine operators under the
Federal Coal Mine Health and Safety Act was subject to the Federal Claims
Collection Act. The Office of Legal Counsel concluded that the Federal
Claims Collection Act did not apply because at the time of the settlement,
the penalties were subject to review in an administrative hearing and were
not yet final. Stressing the nonfinal nature of the Interior Department’s
administrative determination, the Office of Legal Counsel stated that a

% Chevron, U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 842-45
(1984).

“©31U.S.C. §3711(e)(2).

“ The Secretary of the Treasury and the Attorney General proposed to revise the Federal
Claims Collection Standards in 1997. Federal Claims Collection Standards, 62 Fed. Reg.
68,476 (1997). The proposed revisions would not affect the issues discussed in this report.
2 See Commonwealth Edison Co. v. United States Nuclear Regulatory Comm’n, 830 F.2d 610,

620 (7th Cir. 1987) (Attorney General’s interpretation of the Federal Claims Collection
Standards entitled to significant deference).
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“claim” under the Federal Claims Collection Act connotes a degree of
finality that did not exist with respect to the penalty under review.

After the HCFA settlements at issue here were signed, both GAO and the
Office of Legal Counsel rendered opinions on the meaning of the term
“appropriate agency official” in the Federal Claims Collection Standards.
Although GAO no longer had statutory authority to prescribe standards
under the Federal Claims Collection Act, in March 1997 it was asked
whether the settlement of royalty claims by the Department of the Interior’s
Mineral Management Service should have been submitted to Justice under
the act.®® In this case, the Mineral Management Service agreed to accept
$44 million from Exxon to settle claims exceeding this amount. GAO stated
that “the appropriate agency official” establishing the debt should be
identified based on the agency’s delegation of authority and governing
regulations. After reviewing these, GAO concluded that the Associate
Director, Mineral Management Service, or delegatee had authority to
determine royalty claims owed the Interior Department and was an
“appropriate agency official within the meaning of the standards.” Thus,
even though Exxon had appealed the claims’ determination to an
appropriate administrative tribunal, GAO concluded that the Mineral
Management Service should not have settled these claims without Justice
approval.

The following year, Department of the Interior officials asked Justice’s
Office of Legal Counsel its opinion as to whether the Mineral Management
Service could settle claims over $100,000 without Justice approval while
the matter remained subject to administrative appeal. After analyzing the
statutory scheme and noting the Secretary of the Interior’s broad discretion
to audit the relevant payments and determine the amount owing, the Office
of Legal Counsel concluded that the Mineral Management Service could
settle and compromise a matter without Justice approval if the agency had
yet to issue a final decision concerning the debt.** According to the Office
of Legal Counsel, because no “final decision” could be rendered before a
potential debtor exhausted its administrative appeals, the “appropriate
agency officials” contemplated by the standards were only those who could
issue decisions on appeal. In contrast to GAQ’s opinion, under this analysis

43 B-276561 (1997) (letter to Representative Carolyn B. Maloney).
“ Office of Legal Counsel, Memorandum for Lois J. Schiffer, Assistant Attorney General,

Environment and Natural Resources Division and for John D. Leshy, Solicitor, Department
of the Interior at 11 (July 28, 1998) (unpublished).
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the contested “order to pay” issued by the Associate Director, Mineral
Management Service, did not give rise to a claim within the meaning of the
standards; and therefore no Justice approval was required for settlement of
such an order.

We note that there are many similarities between the systems used by the
Mineral Management Service and HCFA to determine amounts each is
owed. For example, in each system, the initial amount due is determined by
a periodic audit. In both situations, the initial decisionmaker issues a
document that compels payment; and the affected entity can appeal the
matter to an administrative review panel before seeking judicial review.
There are also similarities in the statutory authority and responsibility of
the Secretaries of the Interior and Health and Human Services to make
adjustments to the amounts owed.*® Further, two of the three HCFA
matters we examined closely were under appeal administratively—and the
third could have been appealed administratively—when they were settled.*

Based upon the opinions of Justice and GAO concerning application of the
Federal Claims Collection Act to the Mineral Management Service, it is
clear that they have placed fundamentally different constructions on the
Federal Claims Collection Standards. It would appear that these different
interpretations would lead to differing views by Justice and GAO as to
whether HCFA complied with the act when it did not submit the
settlements to Justice.

* Compare 30 U.S.C. § 1711(a), (c) (1) (1994) (Secretary of the Interior must establish a
comprehensive inspection, collection, and fiscal and production accounting and auditing
system ... and audit and reconcile, to the extent practicable, all current and past accounts ...
and take appropriate actions to make additional collections or refunds as warranted) with
42 U.S.C. § 1395g(a) (Secretary of HHS shall periodically determine the amount to be paid to
each provider ... with necessary adjustments on account of previously made overpayments
or underpayments).

“* There are some differences; however, the most significant one was concerning whether
debt must be paid to the agency regardless of an appeal. Unlike the initial determinations
under the Mineral Management Service scheme, providers who receive NPRs must pay the
amount due while an administrative appeal is pending; and HCFA can institute offset
regardless of appeal.
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Nevertheless, the issue of whether HCFA complied with the Federal Claims
Collection Act is not free from doubt and is complicated by the fact that at
the time the first two settlements were signed, the Attorney General and
the Comptroller General were charged with administering the standards,
with their interpretations entitled to deference. When the third settlement
was signed, the Attorney General and the Secretary of the Treasury had
such responsibility. We do not know how the Attorney General and the
Comptroller General would have resolved the question had the matter been
presented to them. Indeed, in a recent letter to the HHS General Counsel,
Justice declined to express a view on whether the compromise of Medicare
overpayments was subject to the act, commenting instead that further
study was required.*” In such circumstances, we do not believe HCFA
should have unilaterally decided to settle the matters without Justice
approval. The more prudent course would have been for HCFA to ask those
in charge of administering the act for their views on the issue.

This course would have been especially appropriate since HCFAs
regulations and guidelines required the three matters to be approved by
Justice. Significantly, Mr. Booth, who negotiated the settlements, and
others at HCFA believed they were required to submit the settlements to
Justice for approval. Mr. Booth told us that he knew about the requirement
to go to Justice for approval of the three settlements but chose not to do
this because the “deals would go up in smoke” if Justice or HCFAs OGC got
involved. He continued that therefore he would have been “unable to
satisfy Mr. Vladeck.”® Mr. Booth told us that he knew that these three
settlements were all made to accommodate the providers and were not in
the best interest of the government. He told us that he nevertheless settled
the three matters out of “loyalty” to Mr. Vladeck.

" During our investigation, and after we interviewed Sheree Kanner, HCFAs Chief Counsel,
and Michelle Snyder, HCFA's Chief Financial Officer, HHS's General Counsel met with
officials in Justice’s Civil Division and inquired whether reimbursement determinations
made in the Medicare claim review process were subject to the Federal Claims Collection
Standards and therefore required Justice approval before settlement. Justice’s Oct. 8, 1999,
response to the HHS General Counsel declined to determine whether HCFA was required to
obtain its approval before settling Medicare overpayment cases without more study. Justice
did, however, posit several theories to explain why the Federal Claims Collection Act might
be inapplicable, including the reasoning of the opinion by the Office of Legal Counsel.

8 Similarly, Mr. Ault told us that “everyone at HCFA knew about the OGC requirement on
overpayment settlements as it was agency policy.” Indeed, although our inability to
interview Mr. Vladeck precludes us from determining whether he knew about these
regulatory requirements, he was aware that Justice was involved in approving another
settlement early in his tenure as Administrator. (See app. 1V.)
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Further, Justice itself acted under the Federal Claims Collection Act when
in early 1993, HCFAs former chief counsel sought Justice’s approval to
settle a $58-million overpayment claim with a hospital for $3 million. The
matter was brought to Justice’s attention before an NPR had been issued
and a final decision rendered. Justice rejected the proposal in September
1993 because it was “not sufficient” and “out of line with settlement
amounts from comparable institutions.” It then took over the negotiations
with the hospital, which continued until March 1994, when the hospital
rejected Justice’s offer to settle the matter for $12 million. After the
hospital’s rejection, Justice returned the matter to HCFA for collection.
(See app. IV.)

In view of these circumstances, HCFA officials should not have unilaterally
decided that they would not submit the settlement agreements to Justice
for approval. Instead they should have sought advice from those charged
with administering the Federal Claims Collection Act as to whether Justice
approval was required. In failing to do so, HCFA acted inappropriately.

HCFA Settled These Matters
Without Considering
Required Factors

HCFA's regulations and manuals recognize that circumstances may exist in
which compromise of a debt is appropriate. HCFA's Guide states,

“[Clompromise of debts should not be considered until all administrative
collection action to collect a debt in full has been exhausted, unless it
becomes clear at some point during the collection activity that further
action to collect the debt in full is not in the best interest of the
Government.”™®

Circumstances that could lead to such a determination include HCFA's
inability to collect the debt in full, a legal issue that raises doubts as to
HCFA's ability to prove its case in court for the full amount, or the further
cost of collecting the debt would exceed the amount of the debt.*

Although these provisions were promulgated pursuant to the Federal
Claims Collection Act, we believe that government agencies should
normally consider elements like these before agreeing to settle significant
claims. It does not appear that these settlements, however, were negotiated

* HCFA's Guide, § 0306-1-45(1).

% jd, § 0306-1-45(B); 42 C.F.R. § 405.376(d).
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after careful consideration of these factors. Indeed, as we reported
previously, Mr. Booth told us that the settlements were not in the
government’s best interest. In apparently failing to consider these or similar
elements before entering into these multimillion-dollar settlements, HCFA
acted improperly, regardless of the applicability of the act and its
associated regulations. Moreover, had HCFA considered these factors, it is
unlikely that settlement would have been appropriate.

For example, HCFA appeared not to consider that all of the providers were
able to pay the amounts owed. One of the providers, the home health
agency, had established a reserve fund to pay most of the amount owed;
and the fiscal intermediaries had already withheld the amounts owed by
the other two providers by offset, so that no additional payment was
necessary from them.

Further, it does not appear that there was a substantial risk of loss should
HCFA or its intermediaries litigate these claims. In all three cases, the
provider either claimed that it provided covered services or incurred bad
debts; however all three providers lacked documentation to support any of
these claims. Therefore it is unlikely that any of the providers could have
mounted strong defenses. Moreover, the fiscal intermediaries, who would
represent HCFA in any legal action to collect these debts, were confident in
their ability to prevail. Although a risk in litigation always exists,
consideration of “litigation risk” does not appear to justify settlement. Even
if settlement had been appropriate, HCFA regulations require that the
amount accepted in compromise be reasonable in relation to the amount
that can be recovered by enforced collection proceedings.® Since it
appears there was little litigation risk to HCFA to collect the full debt, the
significant compromise of the amounts owed in these three matters is
apparently unjustified.

Consideration of the cost of collection also would not justify these
settlements. Under both HCFA and the Federal Claims Collection
Standards, costs of collecting should not normally carry great weight in the
settlement of large claims.* It is unlikely that the cost of collecting these
debts, which collectively approximated $332 million, could outweigh their
recovery.

* 4 C.FR. §103.4, 42 C.FR. § 405.376(h).

52 HCFAs Guide, § 0306-1-45(B)(4).
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Settlement Agreements
Contained Questionable
Provisions and Were Not
Reviewed by HCFA's Office
of General Counsel

The agreements contained several provisions that were not in accord with
HCFA's guidance for settling claims. For example, HCFA agreed to waive
interest in the settlement with the home health agency, despite contrary
direction contained in its financial management guide.*® It also permitted
the home health agency to pay part of its debt in installments, which should
be considered “only in rare instances.”*

Moreover, two of the agreements explicitly permitted the providers to
continue to be reimbursed for costs regardless of whether they were
actually incurred. The settlement with the home health agency permits it to
be reimbursed in the future for costs that might not be covered by
Medicare, although capped at a specific level. Similarly, the 1996 agreement
with the hospital permits it to be reimbursed for bad debts without
documentation as otherwise required by regulation.®

In addition, none of the three agreements were reviewed by HCFA's OGC or
any other government attorney before they were executed, even though
HCFA's internal guidance requires that debts of over $100,000 be referred to
Justice through HCFA's central office and OGC.*® The failure to subject
these agreements to review by HCFA's attorneys was intentional, since

Mr. Booth told us that he knew the settlements would not get done as they
were written if OGC were involved. The lack of legal review is further
evidence of HCFA's failure to assess the litigation risks and other factors
involved before settling these matters. We also believe that legal review is
appropriate before government officials sign agreements relinquishing the
government’s right to recover tens of millions of dollars.

¥ HCFA's Guide directs HCFA to charge interest on all debts owed the government unless a
different rule is prescribed but requires that interest be charged on all debts paid in
installments. Id. § 0306-1-40(P)(1). Note, however, that HCFA's regulations provide for the
adjustments to interest charges for overpayment determinations reversed administratively.
42 C.F.R. 8 405.378(h)(2).

% HCFAs Guide, § 0306-1-45(E).

%42 C.FR. § 413.20(d).

% HCFA's Guide, § 0306-1-20(C).
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Conflict-of-Interest
Concerns

The Standards of Ethical Conduct instruct government officials not to
participate in a matter if a reasonable person with knowledge of the
relevant facts would question their impartiality, unless authorization to
participate has been received from an appropriate agency ethics official.*
Although Mr. Vladeck’s participation in the settlement of the hospital’s debt
occurred more than a year after he had left the hospital’s Board of
Directors, in our view Mr. Vladeck should have been concerned about the
appearance of his involvement and sought authorization to participate in
the negotiations from appropriate agency officials.®

We also learned that Mr. Vladeck had failed to disclose his previous
affiliation with the home health agency’s Advisory Committee on the public
financial disclosure forms he filed upon his appointment. Our inability to
interview Mr. Vladeck prevents us from assessing whether this omission
was intentional and a violation of law.*®

HCFA's Unsatisfactory
Response to Our
Questions

We interviewed Sheree Kanner, HCFA's current Chief Counsel, and Michelle
Snyder, HCFAs current Chief Financial Officer, who were unable to advise
us about HCFA's claims collection processes or provide an opinion on
whether the three settlements discussed above complied with the Federal
Claims Collection Act. Subsequently we were advised that HCFA would
provide us written correspondence addressing these specific issues and its
opinion about the legal sufficiency of the three settlements. Michael Hash,
HCFA's Deputy Administrator, sent us a letter that neither addressed these
issues nor expressed HCFA's view of the three settlements. Mr. Hash and
Ms. Snyder both informed us, however, that a working group is examining
“debt collection” issues and they expect it to make recommendations in the
future.

5 C.FR. § 2635.502(a)(2) (1998).

%8 Government employees are prohibited from participating in a particular matter that is
likely to have a direct and predictable effect on the financial interest of entities in which
they served as an officer or employee within the previous year. Id § 2635.502.

%18 U.S.C. § 1001 (Supp. IV 1998).
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Scope and Wf co_nduc(:ed our itnvezt;gation :grl?AMﬁ{Itshrfqugr} picemb(;e_r 199J9. Vt\_/e
interviewed current and former : , fiscal intermediary, Justice,
MethOdOIOQy and provider officials and others. We also reviewed documentation from

these and other sources.

We sought Mr. Vladeck’s interview to discuss (1) his views about HCFA's
settlement practices during his tenure as administrator, (2) his involvement
in the three settlements discussed above and others, (3) whether he had
considered how his involvement might appear to third parties, and (4) his
failure to disclose his affiliation with one of these providers on his financial
disclosure forms. Although Mr. Vladeck initially agreed to meet with us, his
attorney later told us that his client would be unavailable for interview.

As discussed with your office, unless you announce its contents earlier, we
plan no further distribution of this report until 30 days after the date of this
letter. At that time, we will send copies of this report to interested
congressional committees and members and make copies available to
others upon request. If you have questions about our investigation, please
contact Deputy Director for Investigations Donald Fulwider or me at

(202) 512-6722. Special Agent William Hamel was a key contributor to this
investigation.

Sincerely yours,

Pl

Robert H. Hast
Acting Assistant Comptroller General
for Special Investigations
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Investigation of HCFA's 1995 Settlement With a
Home Health Agency

Chronology of
Overpayment
Determination

In September 1991, the fiscal intermediary completed its audit adjustment
for a provider, a home health agency, for 1989. As a result, the fiscal
intermediary notified the home health agency that a Notice of Program
Reimbursement (NPR) would be issued. The fiscal intermediary
determined that the home health agency had billed Medicare an average
cost per home health aide visit that was more than 3 times HCFA's
published limit. HCFA's cost limit for that year was about $50 per visit, but
the home health agency had claimed about $160 per visit. Further, the fiscal
intermediary determined that while the average length for a Medicare home
health aide visit was 3.3 hours, the average home health agency’s non-
Medicare patient visit was 12 hours in length.! The fiscal intermediary had
deemed the home health agency’s costs and hours to be unreasonable and
further determined the longer length of visits indicated that a different
service type had been inappropriately added to the calculation. To add
support for its proposed adjustment, the fiscal intermediary conducted a
survey that compared the average cost and average length of service by
home health agencies in several large urban areas and found that the
subject home health agency’s billings were disproportionately high and
unreasonable. The fiscal intermediary concluded that the home health
agency had violated a basic Medicare principle of reasonable costs as
codified at 42 C.F.R. section 413.9(b)(1), which states,

“...[T]he costs with respect to individuals covered by the [Medicare] program will not be
borne by individuals not so covered and, the costs with respect to individuals not so covered
will not be borne by the program.”

The home health agency disagreed, and the fiscal intermediary gave it an
opportunity to furnish documentation to support its contention that it was
providing services similar in type to its non-Medicare patients who were, in
fact, Medicaid patients. According to the fiscal intermediary, the additional
documentation that the home health agency furnished to the fiscal
intermediary failed to demonstrate that the Medicaid patients had received
services similar to those provided the Medicare patients.

! Calculation of a home health agency’s average per-visit length and cost can include non-
Medicare visits, provided the visits are for services that are allowable under Medicare.
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According to a fiscal intermediary official, based upon the home health
agency’s angry and hostile posture in 1991, the fiscal intermediary had
sought guidance and support from HCFAs Central Office. As a result, HCFA
instructed the fiscal intermediary to perform a medical review of a sample
of non-Medicare patient files to determine if the services provided would
be covered for Medicare patients and to project the disallowed costs from
the sample.?

The fiscal intermediary performed an on-site medical review of about 60 of
the home health agency’s non-Medicare patients. It found that only

27 percent of the non-Medicare patient visits were found to be Medicare-
like. The medical review determined that many of the services provided
during the longer Medicaid patient visits were homemaker services, which
are not covered by Medicare. In addition, the fiscal intermediary found
multiple other deficiencies in the non-Medicare patient files that the fiscal
intermediary believed would have been grounds for denial had they been
Medicare patients. These included such deficiencies as no physician
services being rendered, services provided beyond what a physician
ordered, no documentation, or incomplete documentation of services.

As a result of a request by Charles Booth, HCFAs then Director, Office of
Payment Policy, on February 2, 1993, HCFA's Office of General Counsel
(OGC) issued a memorandum that concluded that the fiscal intermediary
was correct to exclude all non-Medicare visits of patients that did not meet
basic Medicare eligibility, including the homebound requirement. OGC
added that the fiscal intermediary should also exclude from the
reimbursement calculation any non-Medicare visit that is not of the same
type as a Medicare visit, namely those longer visits that provided primarily
homemaker-type services. OGC determined that the fiscal intermediary’s
proposed audit adjustment “would be legally supportable.” Lastly, OGC
recommended that the Medicare manuals and possibly the regulations on
which they are based be amended to clarify HCFA's policies regarding this
billing situation.

20n Nov. 25, 1991, Barbara J. Gagel, HCFA's then Director, Bureau of Program Operations,
wrote a memorandum to the Regional Administrator with instructions for conducting the
medical review of the home health agency. This internal HCFA memorandum contains
information that appears to be for government use only; however, the home health agency
obtained a copy. The copy that the home health agency produced to us appears to have been
faxed from HCFAs Bureau of Policy Development, but the home health agency was unable
to tell us how or when it obtained it.
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Sometime in May 1993, the home health agency’s president, Chief Financial
Officer (CFO), General Counsel, outside counsel, and others met with Mr.
Booth and other HCFA staff in HCFA's Central Office in Baltimore,
Maryland, to discuss the disputed matter. According to the home health
agency’s CFO, the purpose of the meeting was to get the issue before HCFA
officials because they thought the fiscal intermediary was being
unreasonable in its approach.

On July 28, 1993, a newspaper reporter requested that HCFA produce a list
of the top 50 home health agencies by amount billed to Medicare. The list
produced to the newspaper indicated that the subject home health agency
was the largest Medicare-billing home health agency in the United States;
the next largest had about one-third of the subject home health agency’s
total billings. A memorandum drafted on or about August 16, 1993, to HCFA
Administrator Bruce Vladeck advised of the home health agency’s status in
this regard and that the home health agency’s billings were “considerably
higher than all other home health agencies.” In an August 25, 1993, note to a
HCFA analyst, a HCFA official expressed concern “about how HCFA could
be critized [sic] on [the home health agency’s] higher cost.” On August 30,
1993, a faxed note between two high-level HCFA officials addressed the
issue of the home health agency’s higher billings stating, “We need to look
into this this week because the response to the [newspaper reporter’s]
request will be released this week and the Administrator’s Office wants to
be prepared.”

On September 20, 1993, at the request of senior fiscal intermediary
representatives, HCFA senior staff, including Mr. Booth, met with the fiscal
intermediary to discuss the case. According to the fiscal intermediary
officials, the fiscal intermediary was trying to get HCFA to decide whether
or not to support the proposed 1991 audit adjustment. During this meeting,
the fiscal intermediary’s then Director of Finance made a formal
presentation to HCFA that demonstrated the findings of the medical review
and the basis for the fiscal intermediary’s opinion that the home health
agency had billed improperly. According to the fiscal intermediary, HCFA
made no decisions after this meeting. However, HCFA had been
representing to the fiscal intermediary as early as April 19922 that it would

% 1n a letter dated Oct. 14, 1992, sent by the fiscal intermediary to HCFA, the fiscal
intermediary expressed its concern that HCFA had as of that date failed to provide a
decision. In the letter, it references a HCFA representation from April 1992 that HCFA would
be providing a decision in the near future.
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be issuing guidance “in the near future.” During this entire period, the home
health agency continued to bill Medicare using the same methodology that
had caused the 1991 proposed audit adjustment. However, the home health
agency had set up a reserve fund to cover any potential Medicare
overpayment.

Chronology of
Settlement
Negotiations

On November 3, 1993, as a result of HCFA Administrator Vladeck’s agreeing
to speak at an event co-sponsored by the home health agency on November
8, 1993, Mr. Booth, Director of HCFA's Office of Payment Policy, sent a
memorandum to HCFAs Public Affairs office. The memorandum stated, in
part, that HCFA was in the process of resolving a payment issue with the
home health agency and anticipated collecting an estimated Medicare
overpayment of $57 million. At that time, the estimated calculated
overpayment included additional years beyond 1989.

Thomas Ault, HCFA's former Director, Bureau of Policy Development, told
us that Mr. Vladeck had approached him on November 9, 1993, while
attending a HCFA senior staff meeting. Mr. Vladeck advised Mr. Ault that
during the prior day, while giving a dinner speech at the home health
agency'’s co-sponsored conference, the home health agency’s president
approached Mr. Vladeck and requested a settlement to get closure on the
overpayment issue. Mr. Vladeck told Mr. Ault that he (Mr. Vladeck) wanted
the matter “moved along and settled” and not to keep Mr. Vladeck informed
of the details because of Mr. Vladeck’s prior relationships in the geographic
location of the home health agency. According to Mr. Ault, he assigned the
matter to Mr. Booth; and the two met shortly afterward on November 12,
1993, to discuss Mr. Vladeck’s instructions. According to Mr. Ault, he told
Mr. Booth that Mr. Vladeck wanted this done. Mr. Booth acknowledged this
conversation and added that Mr. Ault had advised him that the settlement
was to be “an accommodation” to the home health agency at Mr. Vladeck’s
request and for a “friend” of Mr. Vladeck. Mr. Booth told us that he and Mr.
Ault were both “circumspect” and “uncomfortable” with making the
settlement because of this situation. He continued that Mr. Ault was
uncomfortable specifically because of the large size of the overpayment.

On November 24, 1993, Mr. Ault convened a meeting of HCFA and fiscal
intermediary personnel to discuss the issue. As a result, he became
convinced that the fiscal intermediary was correct in its interpretation of
the Medicare reimbursement regulations that the fiscal intermediary
should recover the overpayments.
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On December 22, 1993, Mr. Booth sent the fiscal intermediary a signed
letter discussing the regulations and policy regarding home health aide
visits. This letter was the guidance for which the fiscal intermediary had
been waiting over 2 years. In the letter, Mr. Booth stated that the fiscal
intermediary should apply Medicare coverage criteria in determining if
non-Medicare patients are to be included in the cost-per-visit calculation
for reimbursement. The home health agency obtained an unsigned copy of
this letter.® According to calendar entries maintained by Mr. Ault, he and
the home health agency’s outside counsel had discussed the home health
agency'’s issues on December 15, 1993. Another entry on December 22
mentions the “home-bound” issue. According to a handwritten note dated
“12/30” provided to us by HCFA, Mr. Ault spoke with someone who appears
to be the home health agency’s outside counsel; and as a result, the letter
“was revised to delete the suggestion that the intermediary could review [a]
patient’s qualification of being homebound.” A fiscal intermediary official
told us that removing this homebound requirement weakened the guidance
from HCFA. According to the home health agency’s CFO, the home health
agency was unhappy with the December 22 version of the guidance letter,
which stated that non-Medicare patients that are included in the per-visit
calculation must meet the Medicare “homebound” requirements. On
December 28, 1993, Mr. Booth sent the fiscal intermediary a revised version
of this letter that removed the reference to applying Medicare qualifying
criteria to the non-Medicare patients even though the February 2, 1993,
HCFA OGC legal opinion had concluded that application of all Medicare
requirements to the non-Medicare patients, including the homebound
requirement, was correct.

On February 8, 1994, the fiscal intermediary met with the home health
agency; a HCFA regional office representative was also present. During this
meeting, the fiscal intermediary again presented its conclusions and its
intentions to make the audit adjustment per HCFA instructions. The home
health agency made an offer to settle and presented an offer of being
allowed the Medicare average visit length plus 5.5 hours. The fiscal
intermediary gave the home health agency the opportunity to provide
additional support for its position. On February 8, 1994, Mr. Booth advised

“ Documents provided to us by the home health agency indicate that on or about May 4,
1993, the home health agency obtained an unsigned version draft of this letter. Home health
agency officials were unable to state how they obtained this.

¥ This draft is copied to the home health agency’s outside counsel. The home health agency’s
outside counsel was a former attorney in HCFAs OGC.
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Mr. Ault by e-mail that the meeting had taken place. He advised Mr. Ault of
the home health agency’s offer, the fiscal intermediary’s response, and the
planned issuance of the NPRs, stating that “the provider is not happy.”

Mr. Booth also advised that he expected the home health agency’s outside
counsel to be contacting Mr. Ault “fairly soon.”

On February 18, 1994, the home health agency submitted the fiscal
intermediary its written proposal that offered to remove the 24-hour visits,
which lowered its average visit length to 9 hours. However, this lowered
average still had many 12-hour visits included in it. According to the fiscal
intermediary, the home health agency’s proposal failed to respond to the
specific concerns raised by the fiscal intermediary because (1) it was
unable to document that the non-Medicare visits were of a Medicare type
and (2) it did not respond to the other concerns noted during the medical
review. On February 18, 1994, Mr. Booth e-mailed Mr. Ault with an update
on the matter and advised that the NPRs would “be issued 2/28 as planned.”

On February 22, 1994, the home health agency and the fiscal intermediary
discussed the February 18, 1994, proposal paper. In a February 23
memorandum from the fiscal intermediary to HCFA, the fiscal intermediary
advised that during a conference call, the home health agency had been
unable to respond to the specific concerns raised by the fiscal intermediary,
and it had been unable to document that the non-Medicare patient visits
were of a Medicare type. The home health agency was also unable to
respond to the fiscal intermediary’s earlier findings concerning lack of
documentation and physician orders. The fiscal intermediary advised the
home health agency that the content of the February 18, 1994, “proposal did
not warrant an extension of the February 28, 1994[,] deadline” for issuance
of the NPRs and that in keeping with “direction from HCFA,” the NPRs
would be issued on that date.® According to the memorandum, the home
health agency asked with whom the fiscal intermediary was speaking at
HCFA and indicated the home health agency’s intention to speak further
about this matter with the president of the fiscal intermediary. The fiscal
intermediary’s Director of Finance said that the home health agency made

¢ According to a fiscal intermediary memorandum, on Feb. 16, 1994, the home health
agency’s CFO called the fiscal intermediary. On Feb. 17, the fiscal intermediary returned the
call. The home health agency’s CFO requested an additional 2 weeks beyond the February
28 deadline for NPR issuance that the fiscal intermediary had given the home health agency.
The fiscal intermediary told the home health agency that, in consultation with HCFA, the
deadline date was firm. However, the home health agency’s CFO “was not satisfied” and
asked that the fiscal intermediary’s president review the request for more time.
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“threats to use its influence with their political clout” to get the matter
resolved. According to a former official of the fiscal intermediary, the fiscal
intermediary believed that the home health agency was “politically
powerful” and that the home health agency had more influence with HCFA
than the fiscal intermediary did. On February 22, 1994, Mr. Booth e-mailed
Mr. Ault. He wrote in part,

“[The home health agency and the fiscal intermediary] reached an impasse; [the home
health agency] wants the FI [fiscal intermediary] to just add 5.5 hours to each visit because
patients are sicker in [that state]. The FI says there is no justification; give us something to
show any adjustment makes sense, but [the home health agency] apparently has nothing. |
continue to tell [the fiscal intermediary’s Director of Finance] that we agree with their
position and to proceed with the NPRs. [The fiscal intermediary’s president] is afraid we
[HCFA] will point fingers and wants to figuratively hold your hand so you can't.”

On February 25, 1994, the home health agency submitted another proposal
to the fiscal intermediary offering to remove all visits of 12 hours or more
from the hours-per-visit calculation, which would result in repaying
approximately $56 million of the overpayment for years 1988 through 1993.
The home health agency’s CFO told us that the home health agency had set
up a reserve fund that had about this amount in it and that it was the home
health agency’s intention not to pay more than what it had in the reserve
fund.

The fiscal intermediary ceased to negotiate with the home health agency
and on February 28, 1994, sent NPRs for cost report years 1988, 1989, 1990,
and 1991 to the home health agency demanding repayment of over

$33.5 million.” The fiscal intermediary had projected overpayments for 1992
and 1993, but NPRs were not prepared as of this date. However, a
projection was made that the total overpayment would approximate

$98 million.

On March 2, 1994, the home health agency'’s attorney faxed a letter to Mr.
Booth, arguing why the fiscal intermediary’s audit adjustments were
incorrect and stating that the home health agency’s February 25, 1994,
proposal was “a most reasonable proposal to settle this long standing
issue.” The home health agency’s attorney also requested that the home
health agency be able to negotiate a settlement directly with HCFA and
asked to meet with Mr. Booth personally to discuss this further.

" The fiscal intermediary reopened the home health agency’s 1988 cost report audit to seek
recovery of funds from that year’s billing.
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On March 2, 1994, the fiscal intermediary’s Director of Finance faxed and
sent a letter to Mr. Booth, updating him on the most current overpayment
calculation of about $98 million as compared with the home health
agency'’s offer to repay about $56 million. The offer to pay $56 million
equated to allowing the home health agency 7 hours per visit for the years
in question as opposed to the Medicare average of 3.6 hours. The fiscal
intermediary’s Director of Finance further recommended that HCFA not
accept the home health agency’s proposal and wrote,

“In our opinion, any calculation resulting in average hours in excess of the Medicare
average, (which is 3.6 hours for the six years involved), results in a duplicate payment. This
conclusion is based on the fact that the majority of other than Medicare visits are provided
to Medicaid patients and are paid for on a per hours basis.... Thus, in 1989 [the home health
agency’s] Medicare beneficiaries received, on average, 18 home health visits of a

3.5 hours duration, while their non-Medicare counterparts (principally Medicaid) were
provided 71 visits averaging 12 hours in length. We feel that accepting a methodology
excluding all costs associated with visits exceeding a specified length would be establishing
a precedent. Our concern is not limited to the future impact on [the home health agency],
but the impact on a national level. Aggressive consultants and provider associations could
view this established hour limit as a guideline and, in fact, include visits previously
considered to be non-home health aide in the calculation of average cost per visit. This
could increase the overall cost to the Medicare program.”

According to notes written by the fiscal intermediary’s Director of Finance,
the home health agency’s president called Mr. Vladeck on March 2, 1994.
Two March 3, 1994, handwritten notes by the fiscal intermediary’s Director
of Finance indicate that on March 2 the Director of Finance had spoken
with Mr. Booth, who advised that the home health agency’s president had
called Mr. Vladeck. One note dated March 3, 1994, written to the file reads
“—President of [the home health agency] called Vladeck yesterday (3/2).”

The fiscal intermediary’s Director of Finance wrote a second note that day
to the fiscal intermediary’s president. It states,

“HCFA CO [Central Office] is reviewing [the home health agency’s] most recent proposal
which would have them repay $56M for the six year period FY88-93 instead of the $97M
we've calculated. | should hear more from them today.

“[The home health agency’s] president called Bruce Vladeck yesterday. As a result, Bruce
asked Tom Ault and Chuck Booth for an update and was apparently OK with how its [sic]
going.” (Emphasis is in the original.)

According to the fiscal intermediary’s Director of Finance, the Director of

Finance remembered the call with Mr. Booth and that the director’s second
note provided a status report to the director’s superiors. The home health
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agency'’s president confirmed with us that the call to Mr. Vladeck had taken
place to request a meeting to “air out” the home health agency’s views on
the matter and “move towards some type of resolution” of the dispute.

Eight days later on March 10, 1994, Mr. Booth traveled to the home health
agency'’s offices and negotiated a settlement. The fiscal intermediary had
two representatives present. They met with the home health agency’s
president, senior staff, and outside counsel. Notes taken by one