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Little Evidence of Procedural Errors in
Collection Due Process Appeal Cases,
but Opportunities Exist to Improve the
Program

What GAO Found

GAO estimates that Appeals found Collection did not follow proper
procedures in 2 percent of CDP cases closed during fiscal year 2004. About
27 percent of taxpayers received a different outcome than the lien filing or
levy after appealing, including those that negotiated collection alternatives
or ended up with no balance due to IRS. For about 60 percent of taxpayers,
Appeals upheld the collection action often because taxpayers did not file all
the required tax returns necessary to qualify for a collection alternative.

GAOQ’s estimates show that nearly 90 percent of CDP taxpayers raised
arguments permitted by statute with both Collection and Appeals, such as
requesting a collection alternative. An estimated 5 percent of taxpayers
raised frivolous arguments—arguments without legal basis per IRS
guidance—with either Collection or Appeals. When taxpayers raised the
same argument with Collection and Appeals, Appeals reached the same
conclusion as Collection in more than 80 percent of cases. In general, the
median number of IRS-initiated contacts with taxpayers was twice as high as
the median number of taxpayer-initiated contacts with IRS.

CDP taxpayer characteristics varied among individual and business filers.
Both did not pay taxes for multiple return filing periods. Total tax liability
varied considerably, with trust fund recovery penalty and employment tax
cases having the highest liabilities.

Allowing certain taxpayers like those that offer arguments without a legal
basis to use the CDP program may not be consistent with the program’s goal
of ensuring due process. Also, Appeals resources are not used efficiently
when taxpayers request collection alternatives yet have not (1) submitted
financial documentation with their CDP requests, (2) worked with
specialized Collection units, or (3) filed all required tax returns needed to
qualify for a collection alternative. IRS has taken steps to revise the CDP
regulations and hearing request form, but has not established responsibility
for analyzing program outcome data to determine if these changes will be
effective.

Estimated Percentage of CDP Cases in Which Appeals Found an Improper or Proper
Collection Action, by Type of Appeal Outcome
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In fiscal year 2005, the Internal Revenue Service (IRS) issued more than 3
million notices of federal tax liens and levies representing more than

$10 million in delinquent taxes owed to IRS. The Internal Revenue Service
Restructuring and Reform Act of 1998 (Restructuring Act)' expanded the
appeal rights available to taxpayers facing the filing of notices of federal
tax liens or levies for the collection of delinquent taxes. With the passage
of the Restructuring Act, Congress authorized the right to Collection Due
Process (CDP) appeals, which provides taxpayers with an independent
review of filed liens and levies by IRS’s Office of Appeals (Appeals) and by
the U.S. Tax Court or U.S. District Court. By 2005, taxpayers requesting
CDP hearings accounted for more than one-quarter of the workload within
Appeals, about 28,000 cases annually. IRS reported that in fiscal year 2004,
Appeals devoted about $8.2 million in salary costs to resolve CDP cases.

Liens and levies arise when taxpayers fail to pay their taxes and IRS takes
action to collect those outstanding tax liabilities. A lien is a legal claim
against a taxpayer’s property as security for the payment of the delinquent
tax. A levy is a legal seizure of a taxpayer’s property to satisfy the tax
liability. Liens and levies identify the amount of tax owed by tax period,
and the period varies by the type of tax. Individuals, for example, file
individual income tax returns on an annual basis, so the period would
equal 1 year. Businesses file certain tax returns, such as employment
taxes, on a quarterly basis, so the period would equal 3 months. When IRS
issues a Notice of Federal Tax Lien, Notice of Intent to Levy, or other

'Pub. L. No. 105-206, 112 Stat. 685 (July 22, 1998).
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notice related to automated levy programs,” taxpayers are also informed of
their due process rights, including the right to request a CDP hearing. IRS
may include multiple delinquent tax periods in one notice. In their CDP
appeals, taxpayers may raise issues related to the existence or amount of
the liability; seek a collection alternative to the lien filing or levy, such as
an installment agreement (IA)® or offer-in-compromise (OIC);* or both.

Based on your request, this report’s objectives are to provide information
on (1) the extent to which Appeals found the IRS Collection function
(Collection)’ had made errors in processing liens and levies and how often
CDP case results changed after a taxpayer requested a CDP appeal
hearing; (2) the nature of the arguments presented by taxpayers seeking
relief from liens or levies and the amount of communication between IRS
and taxpayers; (3) the characteristics of the taxpayers that availed
themselves of the CDP appeal process, such as the amount of their total
liabilities; and (4) whether opportunities exist to improve the operations of
the CDP program while protecting taxpayer rights.

To develop the information for these objectives, we analyzed a random
sample of 208 CDP appeal cases, drawn from a population of 32,241 cases
closed by Appeals during fiscal year 2004. For each of the cases in our
sample, we requested the Appeals closed office file and reviewed the
documentation in the files to determine case characteristics, such as the
ultimate outcome of the CDP appeal process. We also requested the
Collection administrative file associated with each of our sample CDP
cases to assess what transpired between the taxpayer and IRS after

®The State Income Tax Levy Program (SITLP) matches a master file database of delinquent
taxpayers eligible to be levied against a database of state tax refunds for each state
participating in SITLP. The Federal Payment Levy Program interfaces with the Treasury
Offset Program as a means for IRS to collect delinquent taxes by levying federal payments
disbursed or administered through Treasury’s Financial Management Service.

*When taxpayers are unable to pay their tax liabilities in a single payment, IRS and
taxpayers can enter into IAs that allow the taxpayers to pay their outstanding liabilities
over time, generally through equal monthly payments.

*When taxpayers are unable to fully pay their tax liabilities, they can request OICs from IRS
to pay what they can afford. IRS writes off the rest of the liability. In 2005, IRS wrote off
about $1 billion associated with OICs. See GAO, IRS Offers in Compromise: Performance
Has Been Mixed, Better Management Information and Simplification Could Improve the
Program, GAO-06-525 (Washington, D.C.: Apr. 20, 2006).

®Collection is responsible for collecting unpaid tax liabilities from taxpayers that have
balances due to IRS.
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Results in Brief

Collection issued the notice of a lien filing or levy. We supplemented the
information obtained through documentary case file review with
information from IRS databases. We used the results of our case file
review to make estimates for the entire population of taxpayers whose
CDP appeal cases were closed by Appeals during fiscal year 2004. Since
our estimates are based on a sample, we express our confidence in our
estimates as a 95 percent confidence interval, plus or minus a margin of
error, which is the interval that would contain the actual population value
for 95 percent of the samples we could have selected. Unless otherwise
stated, we express our particular sample’s results as a 95 percent
confidence interval, less than plus or minus 8 percentage points. In some
instances, we report our sample estimates as medians. All medians based
upon the results of our sample have a relative standard error of less than
30 percent unless otherwise stated.’ In addition, we reviewed IRS program
guidance on the CDP process and interviewed knowledgeable agency
officials. We also interviewed representatives from other external
stakeholder organizations knowledgeable about the CDP appeal process.
We conducted our review from January 2005 through September 2006 in
accordance with generally accepted government auditing standards. (See
app. I for a more detailed description of our scope and methodology.)

Our review of CDP cases closed in fiscal year 2004 indicates that Appeals
found evidence in a small percentage of cases that Collection erred in
handling taxpayer cases. As shown in figure 1, we estimate that in about 2
percent of CDP cases Appeals concluded that Collection had not followed
proper procedures. Although Appeals did not identify any instances in our
sample where the applicable legal and administrative procedural
requirements were not met, our case file review did identify instances
where Appeals detected other types of procedural errors during the
collection phase of the cases, which we included as evidence of detection
of improper procedures. Nevertheless, even if some taxpayers received a
different outcome after appealing to IRS, Appeals did not necessarily
disagree with the lien filing or levy. In an estimated 27 percent of CDP
cases, taxpayers received a different outcome after they appealed the lien
filing or levy, including those that (1) negotiated collection alternatives,
such as IAs (16 percent), and (2) fully paid their liabilities or no longer had
balances due to IRS (11 percent). In addition, in approximately 11 percent

To measure the relative standard error associated with median values, we divided the
standard error of the median by the median and multiplied by 100 to get a percentage.
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of CDP cases, taxpayers formally withdrew their CDP appeal requests.
Finally, in an estimated 60 percent of CDP cases, Appeals upheld the lien
filing or levy and did not reach a different result for taxpayers often
because those who sought collection alternatives were not eligible for an
alternative. They were not eligible because they had not filed required
returns, had not paid certain taxes, or both. Other major reasons for no
change upon appeal were that Appeals determined the amount of the
liability to be correct, the taxpayer had not responded to Appeals’ request
for information, or both. An estimated 2 percent of all taxpayers that
requested CDP appeals hearings disputed the Appeals determination and
petitioned the U.S. Tax Court or U.S. District Court.

Figure 1: Estimated Percentage of CDP Cases in Which Appeals Found an Improper or Proper Collection Action, by Type of
Appeal Outcome for Cases Closed in Fiscal Year 2004

IRS Appeals Office

2% IE——

Appeals

found Collection
did not follow
proper proceduresa

o Appeals negotiated a collection
27% alternative, or taxpayer fully paid
or had no balance due to IRS

98%

Appeals found
collection action
proper

11% Appeal withdrawn by taxpayer
2%
of all taxpayers
appealed to the
60% Lien/levy unchanged e, i

or U.S. District
Court

Source: GAO analysis of IRS data.
*We are 95 percent confident that the true value would be between 1 percent and 6 percent.

Taxpayers seeking relief from liens or levies generally raised allowable
arguments to claim they did not owe some or all of the tax or to seek
collection alternatives. More than 90 percent of these taxpayers had raised
one or more legally allowed arguments permitted by the Restructuring Act
for CDP hearings with both Collection and Appeals. When challenging the
lien filing or levy, about 37 percent of taxpayers questioned the existence
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of the tax liability. Almost one-third of taxpayers requested collection
alternatives, such as OICs. In addition, more than one-quarter of taxpayers
questioned the appropriateness of the collection action, for example,
raising personal hardships arguments such as illness or bankruptcy. An
estimated 5 percent of taxpayers raised frivolous arguments—arguments
without legal basis per IRS guidance—with either Collection or Appeals.
When taxpayers raised the same arguments with Collection and Appeals,
Appeals reached the same conclusions as Collection that the taxpayers’
argument lacked merit in an estimated 81 percent of the cases. When
Appeals reached a different conclusion it was for reasons such as the
taxpayer not providing requested information or providing different
information to Appeals than to Collection. After IRS issued the lien filing
or levy notice, IRS (Collection and Appeals) had various types of contacts
with the taxpayer in the effort to resolve the liability. IRS sent a median of
3.6 letters and made a median of 3.2 phone calls. IRS had face-to-face
contact with about 28 percent of taxpayers. In general, the median number
of IRS-initiated contacts with taxpayers was twice as high as the median
number of taxpayer-initiated contacts with IRS.

Both individuals and businesses that receive lien or levy notices can
exercise their due process rights to CDP appeals. Most taxpayers that
requested CDP appeals—about 87 percent—were individuals, the
remaining 13 percent of taxpayers were businesses. Both business and
individual taxpayers were delinquent (did not pay taxes) on multiple
periods. Businesses with employment tax liabilities were delinquent on
more than twice as many periods—nearly six quarterly periods on
average—while individuals with income tax liabilities were delinquent for
approximately three annual periods on average. In calendar terms, this
means that on average businesses that requested a CDP appeal for
delinquent employment taxes had not paid for nearly 1-'2 years, while
individuals were delinquent on paying their income taxes for 3 years. Total
tax liability also varied considerably, with trust fund recovery penalty
cases having the highest median liability amount followed by employment
tax cases. For example, individuals’ median total trust fund recovery
penalty tax liability appealed was nearly $45,000, while the median for
total employment tax liability was about $30,000. The total median liability
for individuals with income tax cases was nearly $13,000. Over half of all
individual taxpayers who requested CDP appeals had most recently
reported an adjusted gross income of less than or equal to $50,000 prior to
their appeals. Overall, taxpayers chose to represent themselves before
Appeals about 56 percent of the time, although individuals represented
themselves more often, about 61 percent of the time.
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The results of our case file review and interviews with IRS officials have
raised concerns about whether certain types of taxpayers have used the
CDP program in a manner that may be inconsistent with the goal of
ensuring due process. Our case file review enabled us to provide
quantitative estimates on the extent to which these certain situations were
present among CDP cases closed by Appeals during fiscal year 2004.
Neither the law nor the legislative history makes any distinctions with
respect to the type of taxpayer, type of tax liability, or method of liability
determination that was intended to be included in due process appeal
cases. Rather, the Restructuring Act permits any taxpayer who receives a
lien or levy notice to request a CDP hearing. However, since
implementation of the program, some concerns have been expressed
regarding potential abuse. Cases of concern include those where
taxpayers may not have been serious about working with Appeals because
they offered frivolous arguments in their appeals (about 4 percent for
cases closed in fiscal year 2004)" or did not respond or responded only
initially to Appeals (about 20 percent). Some taxpayers questioned the
existence or amount of the liabilities (about 38 percent) even though the
majority did not claim that they were not properly notified. Other
taxpayers self-reported their tax liabilities and therefore were aware of
their outstanding obligations to IRS (about 47 percent). Other taxpayers
that contested collection of either employment or unemployment taxes
(about 13 percent) had often failed to pay their taxes for long periods of
time. Because the law makes no distinctions in this regard, these concerns
cannot be addressed through regulatory changes.

IRS also raised concerns that other types of cases have resulted in an
inefficient use of Appeals’ resources. These include cases where taxpayers
that requested OICs or IAs did not submit overdue tax returns, provide
supporting financial information, or provide the OIC application form (if
appropriate) necessary for Appeals to consider their requests. In these
cases, Appeals staff had to devote time to getting taxpayers to file required
returns and obtaining basic financial information necessary to determine
whether the taxpayers were even eligible for either of these alternatives.
One option in these situations would be to require taxpayers that request
only a collection alternative to provide the necessary supporting financial
information or OIC application form (if appropriate) within a set period

7Percentages cited in this paragraph indicate the portion of cases that exhibited each
specific characteristic. However, cases could include multiple characteristics, so these
categories are not mutually exclusive. As a result, the percentages do not add to 100
percent.
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and proceed to make a final case determination at that time on the basis of
the information available. In addition, some taxpayers requesting OICs
from Appeals had not previously worked with IRS’s specialized unit that
was established to screen and process OICs quickly and efficiently. IRS
also raised concerns that Appeals spent time attempting to bring taxpayers
into filing compliance—that is, securing delinquent returns from
taxpayers—in order to assist taxpayers in meeting the most basic
eligibility criterion for either an OIC (about 23 percent were ineligible
because of noncompliance) or IA (about 21 percent were ineligible
because of noncompliance). Although the Restructuring Act does not
specifically address this issue, IRS officials said that a statutory change
would be needed to require taxpayers to file all the required returns before
transferring cases to Appeals for review. IRS has proposed making
changes to the CDP hearing request form as well as to the regulations that
govern the CDP program. The proposed changes to the regulations are
intended to clarify processes generally related to requesting and
conducting a CDP appeal hearing, as well as to clarify what issues or
arguments taxpayers may raise. Although these changes may improve the
CDP program, IRS has not established responsibility for analyzing future
CDP program outcome data in order to determine if these changes will
result in achieving the desired objectives.

While the proposed revisions to CDP regulations may improve program
operations, additional operational changes not addressed in the
regulations may help achieve further efficiencies. To that end, this report
includes three recommendations to IRS to help ensure that Appeals’
resources are more efficiently devoted to its mission of resolving disputes
by (1) determining—for taxpayers seeking only a collection alternative—a
reasonable amount of additional time beyond the current 30-day period for
requesting a CDP hearing for these taxpayers to submit the required
supporting financial information necessary for Appeals to consider the
alternative of choice, and the OIC application form if appropriate;

(2) instructing Appeals to transfer OIC cases to IRS’s specialized
processing unit for investigation and evaluation of OICs before
consideration by Appeals; and (3) establishing responsibility for analyzing
CDP appeal case outcome data in order to determine whether revisions to
the hearing request form and program regulations result in meeting their
objectives. This report also includes three matters Congress should
consider to help ensure CDP appeal hearings meet the goal of ensuring
due process to taxpayers while excluding certain specific categories of
taxpayers or issues that Congress may now deem to be inconsistent with
that intent. Specifically, Congress should consider (1) amending the
statute to remove eligibility for CDP appeal for selected categories of
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Background

taxpayers if it judges that that taxpayers have characteristics deemed
inconsistent with the Restructuring Act’s goal of providing due process;
(2) amending the statute to require taxpayers seeking collection
alternatives such as OICs or IAs and that raise no other issues to meet the
basic eligibility criteria, that is, file all outstanding tax returns due, before
Appeals reviews the case; and (3) requiring taxpayers that raise only
collection alternatives to submit the supporting financial information
needed to consider the alternative of choice, and the OIC application form
if appropriate, within a reasonable amount of time following the request
for a CDP hearing.

In commenting on a draft of this report, the Commissioner of Internal
Revenue agreed that our recommendation on transferring cases where
taxpayers request OICs as a collection alternative to one of IRS’s
specialized processing units for consideration before Appeals considers
the cases merited further study. IRS also agreed with the recommendation
to establish responsibility for evaluating CDP outcome data to assess
whether changes to the hearing request form and proposed regulation
changes are effective. IRS did not agree with our draft recommendations
that it should require taxpayers seeking collection alternatives to submit
supporting financial information with their CDP appeal hearing request or
requiring taxpayers seeking an OIC to submit the OIC application form
because it lacks the authority to do so. In response to IRS’s concerns, we
revised our recommendations to present these issues as a matter for
congressional consideration. In the event that Congress decides to take
action on this matter, we added a recommendation to the agency.
Specifically, IRS should determine the reasonable amount of additional
time that taxpayers seeking collection alternatives should be allowed in
order to provide the supporting financial information and OIC application
form (if appropriate) following their CDP hearing requests.

When Congress passed the Restructuring Act, it created new and
expanded taxpayer rights, including the right to CDP hearings and judicial
review to challenge IRS’s liens and levies. IRS’s Collection Appeals
Program (CAP), established before the Restructuring Act, allows
taxpayers to appeal several IRS collection actions. However, taxpayers
that do not agree with CAP’s determination cannot go to court because
CAP’s decisions are not subject to judicial review. According to a Senate
Finance Committee report, CDP was intended to afford taxpayers with
protection from IRS collection methods similar to the protection they have
in dealing with any other creditor. The report stated that IRS should
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provide taxpayers with adequate notice of collection activity and a
meaningful hearing.®

IRS issues several different types of collection notices that also inform
taxpayers of their due process rights, including the right to request a CDP
hearing. IRS issues a Notice of Federal Tax Lien (lien notice) to establish
the priority of the tax lien over other liens against the taxpayer’s assets for
the amount of unpaid tax liability.” IRS issues a Notice of Intent to Levy
(levy notice) to inform taxpayers that failure to pay their tax liabilities
could result in an IRS levy on the taxpayers’ assets held by financial
institutions or other parties."” Lien or levy notices may be issued by IRS’s
Automated Collection System (ACS) or Collection Field Function (Field
Collection)." Taxpayers may also request CDP hearings in response to
notices received related to automated levy programs, specifically the State
Income Tax Levy Program (SITLP), the Federal Payment Levy Program
(FPLP), or the Alaska Permanent Fund Dividend (PFD) Program."” In
addition, some taxpayers request and receive CDP hearings based on
multiple due process collection notices, such as a combination of lien and
levy notices. Taxpayers are given a CDP hearing after a levy on a state
income tax refund, and a levy is issued when the IRS finds collection of
the tax is in jeopardy.

Any taxpayer that receives a lien or levy notice has the right to dispute the
action by filing a written request for a CDP hearing within 30 days of the
date of the notice. Taxpayers that file for CDP hearings within the 30-day
period are granted hearings with a right to judicial review from the U.S.
Tax Court or U.S. District Court if they do not agree with Appeals’
determination. Taxpayers that file a request for CDP hearings after the 30-

¥Senate Committee on Finance Report, S. Rep. 105-174, April 22, 1998, p. 67.

%A federal tax lien arises upon the taxpayer’s failure to pay tax liabilities after a demand for
payment and attaches to all of the taxpayer’s property, L.R.C. § 6321.

Levies are issued under IRS’s authority to seize delinquent taxpayers’ assets, LR.C. § 6331.

"ACS is a computerized system that maintains balance due accounts and return
delinquency investigations. With some exceptions, balance due accounts and return
delinquency investigations are sent to ACS at the conclusion of normal collection notice
routines. Examples of exceptions, which are available for assignment to the Field
Collection area, include complex cases, “high-risk” cases, and high-dollar cases.

The Alaska PFD Program matches a master file database of delinquent taxpayers against
a database of PFD applicants. PFD is provided to eligible Alaska residents and is the result
of the state’s oil wealth investment, which belongs to all residents of the state of Alaska.

Page 9 GAO-07-112 Tax Administration



day period will be given an equivalent hearing (EH), but have no right to
judicial review. Once IRS receives a CDP hearing request, all tax collection
efforts are generally suspended until Appeals issues its determination to
the taxpayer. Under the EH process, IRS may continue to enforce
collection efforts although IRS’s policy is generally to suspend collection
during an EH. Interest and penalties continue to accrue during the hearing
period for both EH and timely CDP hearings.

By statute, during CDP hearings, taxpayers may raise issues related to

(1) the appropriateness of the lien filing or levy; (2) offers of collection
alternatives, such as IAs, OICs, and posting bonds or substitution of other
assets; (3) appropriate spousal defenses; and (4) challenges to the
existence or amount of the tax, but only in cases where they did not
receive statutory notice of deficiency” or did not otherwise have an
opportunity to dispute the tax liability. The Internal Revenue Manual
allows the taxpayer to raise issues related to a hardship determination."
However, a taxpayer may not raise an issue that was raised previously and
considered at a prior administrative or judicial hearing if the taxpayer
participated meaningfully in that hearing or proceeding.

Once IRS receives a CDP request, Collection attempts to work with the
taxpayer for approximately 45 to 90 days to resolve the issue prior to
transferring the case to Appeals. If Collection is successful in resolving the
case with the taxpayer, the taxpayer can formally withdraw from CDP.
When Collection is unsuccessful in resolving the case with the taxpayer, it
forwards the case file to Appeals for its independent review. However, in
certain situations, Collection immediately forwards the taxpayer’s case to
Appeals, such as when collection alternatives have already been explored
and discussions are at an impasse, the taxpayer raises frivolous or
constitutional issues, the taxpayer appears to be using CDP as a delaying
tactic because the taxpayer is not responding to requests for information,

1A statutory notice of deficiency is IRS’s determination of a taxpayer’s income, estate, gift,
or certain excise tax deficiencies sent to the taxpayer by certified or registered mail. The
notice of deficiency consists of a letter explaining the purpose of the notice, the amount of
the deficiency and the taxpayer’s options, a waiver if the taxpayer should decide to agree to
the additional tax liability, a statement showing how the deficiency was computed, and an
explanation of the adjustments. A taxpayer that does not agree with the adjustments may
file a petition with the U.S. Tax Court within 90 days of the notice date.

“IRS can classify an account as Currently Not Collectible if the taxpayer cannot be located
or contacted, payment would cause significant financial hardship to the taxpayer, the
taxpayer is bankrupt, a business taxpayer no longer exists, or an individual taxpayer is
deceased.
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or the taxpayer does not want to work with Collection after requesting the
CDP hearing.

Appeals’ mission is to independently resolve tax disputes prior to litigation
on a basis that is fair and impartial to both the government and the
taxpayer. By statute, when Collection forwards the case to Appeals,
Appeals will (1) verify that the requirements of any applicable law and
administrative procedures have been met, (2) consider any relevant issues
relating to the unpaid tax or the levy, and (3) determine whether any lien
filing or levy balances the need for the efficient collection of taxes with the
legitimate concern of the taxpayer that any collection be no more intrusive
than necessary. Appeals then renders a decision on the case in which it
may either agree that the lien filing or levy is appropriate (that is, “sustain”
or uphold the collection action) or not appropriate (that is, “not sustain”
the collection action). Appeals may also include in its final determination a
description of the terms for any collection alternative negotiated with the
taxpayer, such as an OIC or IA.

As shown in figure 2, the volume of CDP case closures has increased
steadily from the inception of the CDP program from fiscal year 1999
through fiscal year 2004 and then declined in fiscal year 2005. In fiscal year
2005, CDP cases accounted for more than one-quarter of Appeals’ annual
caseload.
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CDP Appeals
Identified Few Errors
by Collection, but
Some Taxpayers
Received a Different
Outcome

. ________________________________________________________________|]
Figure 2: CDP Cases Closed by Appeals, Fiscal Years 1999 through 2005
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Source: IRS.

Our case file review indicates that during the CDP review process Appeals
found evidence that Collection had not followed proper procedures in an
estimated 2 percent of the cases closed in fiscal year 2004. For reasons
unrelated to an error by Collection, in an estimated 27 percent of cases,
taxpayers emerged from the CDP hearing process with a different
outcome than the lien filing or levy action. Of these, Appeals agreed to a
collection alternative for an estimated 16 percent of all taxpayers, and
approximately 11 percent of all taxpayers fully paid their tax liabilities or
no longer had balances due to IRS. In addition, an estimated 11 percent of
all taxpayers withdrew from the CDP process. Finally, in about 60 percent
of cases, Appeals upheld the lien filing or levy for a variety of reasons,
including because taxpayers did not file required returns, had not paid
their taxes for certain periods, or both.
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Appeals Rarely Found
Evidence of Procedural
Errors by Collection

As previously shown in figure 1, Appeals found evidence that Collection
had not followed proper procedures in an estimated 2 percent of CDP
cases. Although Appeals did not identify any instances in our sample
where “requirements of applicable law and administrative procedure”
were not met,"” our case file review did identify instances where Appeals
detected other types of procedural errors during the collection phase of a
case. For example, in one case IRS misapplied a payment to the taxpayer’s
ex-spouse. Appeals reapplied the payment to the taxpayer’s account and
did not uphold the lien filing and levy because there was no balance due.
We included these types of cases in our estimation of procedures not
followed as they represented other examples of situations where
taxpayers utilized the CDP appeal process consistent with the provisions
of the Restructuring Act—that is, as an opportunity to correct any errors
made by Collection.

Of approximately 27 percent of CDP cases that resulted in a different
outcome after taxpayers appealed, Appeals negotiated a collection
alternative with taxpayers in about 16 percent of the cases. However,
when Appeals negotiates a collection alternative, it is not necessarily
disagreeing with the lien filing or levy. Appeals may accept a taxpayer’s
collection alternative but sustain the filing of the lien in order to protect
the government’s lien priority in the event of default. In addition,
taxpayers may present Appeals with new information not previously
provided to Collection for consideration. For example, in one of our cases,
the taxpayer requested an IA with both Collection and Appeals. After
submitting requested financial information and a down payment with
Appeals, the taxpayer qualified for an IA. The taxpayer benefited from the
CDP process by negotiating a collection alternative with Appeals. In an
estimated 11 percent of all CDP cases, Collection’s lien filing or the levy
was no longer appropriate because the taxpayer had since fully paid the
liability or had no balance due. In these cases, the lien or levy was no
longer necessary because the taxpayer no longer owed any tax to IRS.
Appeals officials stated that some taxpayers file for CDP to delay
imminent collection action while they find revenue sources to pay off their

The Restructuring Act requires Appeals to verify that the requirements of any applicable
law or administrative procedure have been met. In conjunction with this, Appeals will
verify that an assessment was made in accordance with L.R.C. § 6201, that a notice and
demand for payment was issued to the taxpayer in accordance with L.R.C. § 6303, and that
a balance due existed at the time the lien was filed or the CDP levy notice was issued.
Appeals will also verify that other pre-lien/levy requirements were met.
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unpaid liabilities. For example, one taxpayer in our sample obtained a loan
during the hearing process to fully pay the liabilities owed.

In addition, in about another 11 percent of all CDP cases, taxpayers
withdrew from the CDP process after their cases reached Appeals, so
Appeals neither upheld nor overturned the liens or levies. For example,
one taxpayer continued to work with Collection while the case was
transferred to Appeals. Collection negotiated an IA with the taxpayer, and
then the taxpayer withdrew the CDP request from Appeals. We did not
track the final outcome of cases after taxpayers withdrew from the CDP
hearing process.

Of all CDP cases, approximately 6 percent of taxpayers negotiated a
collection alternative while in Collection but failed to formally withdraw
from the CDP program, resulting in their cases being forwarded to
Appeals. According to Appeals officials, in these situations Appeals will
generally agree with the proposed collection alternatives unless the
taxpayers’ situations change so much that they can no longer comply with
the agreements reached with Collection. Appeals officials also said that
some professional representatives advise clients not to withdraw from
CDP even though they resolved the issue at the Collection level because
they want to preserve their clients’ right to judicial review.

Appeals Upheld the
Majority of Liens and
Levies, Often Because of
Taxpayer Noncompliance

In an estimated 60 percent of cases where Appeals determined the lien or
levy was appropriate, Appeals upheld the lien filing or levy 46 percent of
the time because Appeals determined that taxpayers did not comply with
filing requirements, did not pay their liabilities for certain tax periods, or
both, as shown in table 1. For example, to be eligible for an OIC, a
business taxpayer must file all required federal tax returns, file and pay
any required employment taxes on time for the two quarters prior to filing
the OIC, be current with deposits for the quarter in which the OIC was
submitted, pay any required estimated tax for the current period, and not
be a debtor in a bankruptcy case. To be eligible for an IA, an individual
taxpayer must file all required tax returns currently due and make all
required estimated tax payments on the current period prior to the
commencement of the IA.
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Table 1: Reasons Why Appeals Upheld the Lien Filing or Levy for Cases Closed in
Fiscal Year 2004

Reasons Appeals agreed with Collection Percentage of CDP cases’
Noncompliance in filing, payment, or both 46°
Amount of the liability was not in question 38°
No response from taxpayer 30°

Source: GAO analysis of IRS data.
*Percentages do not add up to 100 percent because the categories are not mutually exclusive.
*We are 95 percent confident that the true value would be between 38 percent and 55 percent.
‘We are 95 percent confident that the true value would be between 30 percent and 47 percent.

‘We are 95 percent confident that the true value would be between 22 percent and 39 percent.

In addition to noncompliant taxpayers, Appeals upheld the lien filing or
levy for a variety of other reasons, including when taxpayers questioned
the amount of the tax liability but Appeals determined the liability to be
correct (an estimated 38 percent) and when taxpayers did not respond to
Appeals (an estimated 30 percent). With respect to nonresponsive
taxpayers, Appeals officials stated that they attempt to communicate with
taxpayers at least twice by correspondence before issuing determination
letters.

About 2 percent of all taxpayers that requested CDP appeal hearings
contested the Appeals determination in the U.S. Tax Court or U.S. District
Court. Officials in IRS’s Office of Chief Counsel said that based on their
experience with docketed cases, Appeals is upheld a majority of the time.
When the courts overturn the Appeals determination, IRS Chief Counsel
officials said that it does not necessarily mean that Appeals erred. Some
taxpayers provide additional or new information considered by the courts
but not presented to Appeals, leading to reversed decisions.
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The Majority of
Taxpayers Raised the
Same Arguments with
Both Collection and
Appeals, Received the
Same Determination,
and Had Multiple
Contacts with IRS

During fiscal year 2004, most taxpayers raised arguments permitted by
statute to Appeals, while we estimated that 5 percent of taxpayers raised
arguments considered frivolous under IRS guidance with either Collection
or Appeals.” When a taxpayer raised the same argument in both Collection
and Appeals, in an estimated 81 percent of the cases Appeals agreed with
Collection on the merits of the taxpayer’s argument. During the CDP
process, Collection and Appeals initiated multiple communications with
the taxpayer, including letters, telephone discussions, and face-to-face
meetings.

Most Taxpayers Raised
Permissible Arguments,
but Some Presented
Frivolous Arguments

Taxpayers raised various arguments permitted by the Restructuring Act in
more than an estimated 90 percent of CDP cases. After their cases were
transferred to Appeals, about 41 percent of taxpayers requested an OIC
and about 37 percent of taxpayers requested an IA. Less than 3 percent of
taxpayers requested innocent spouse relief as permitted under the
Restructuring Act during their CDP hearings in Appeals.

Approximately 38 percent of taxpayers questioned the existence of the tax
liability. Under the Restructuring Act, a taxpayer may challenge the
existence or dollar amount of the tax liability at the CDP hearing if the
taxpayer did not receive a statutory notice of deficiency for the liability or
did not otherwise have an opportunity to dispute the tax liability. Seven
out of the 80 taxpayers in our sample challenging the existence of a
liability claimed they did not receive the statutory notice of deficiency.
The remaining 73 out of the 80 taxpayers raised existence of the liability
for a variety of other reasons, including contesting the amount of the
liability. One Appeals official suggested that some taxpayers without
professional representation (pro se) may not understand the definition of
questioning “the existence or amount of the liability” under the
Restructuring Act. IRS has drafted a revised CDP appeal hearing request
form in an effort to assist taxpayers in determining what types of
collection alternatives are available and what types of arguments are
allowed. The revised hearing request form is intended to more clearly

"*IRS has published detailed guidance on 39 different types of frivolous arguments that IRS
will not accept. This guidance includes a section specifically devoted to frivolous
arguments prevalent in CDP cases. See “The Truth About Frivolous Arguments” available
on IRS’s Internet site, http://www.irs.gov/pub/irs-utl/friv_tax.pdf.
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explain what it means to dispute the existence or amount of the liability
and the taxpayer’s ability to question the liability under CDP.

While their cases were in Appeals, an estimated 38 percent of taxpayers
questioned the appropriateness of the lien filing or levy and presented
hardship arguments. According to guidance issued by IRS Counsel,
taxpayers may argue that a lien or levy is inappropriate because payment
would cause hardship, for example, if the taxpayer has no disposable
income or assets. The primary hardship issue taxpayers cited during the
CDP process was illness (about 11 percent). Other hardship issues
taxpayers reported included bankruptcy, unemployment, and death in the
family.

An estimated 5 percent of taxpayers requesting a CDP appeal presented a
frivolous argument to either Collection or Appeals. According to IRS,
taxpayers raising frivolous issues consume a disproportionately large
amount of time because Appeals personnel must often read lengthy
frivolous submissions in search of any substantive issue that might be
contained within the case file. In addition, according to IRS, delays result
when taxpayers use face-to-face meetings as a venue for frivolous oration
and harassment of Appeals personnel. IRS has proposed changes to the
CDP regulations, which clarify that Appeals will not offer face-to-face
meetings if the taxpayers or their representatives raise only frivolous
arguments.'” However, representatives from an external stakeholder group
expressed concerns that IRS may misclassify cases as frivolous and deny
face-to-face meetings although the taxpayer is raising arguments permitted
under the Restructuring Act. For example, one stakeholder suggested that
a pro se taxpayer’s argument may be misclassified as frivolous if the
taxpayer uses the word protest on the CDP request form. Prior to the
Restructuring Act IRS could designate certain taxpayers, such as those
using arguments that had been repeatedly rejected by the courts, as “illegal
tax protesters.” As a result, taxpayers using the term protest might be
equated with taxpayers offering frivolous arguments. The act prohibited
IRS from using this or any similar designation."

70 Fed. Reg. 54681, September 16, 2005.

®Prior to the Restructuring Act, taxpayers could be designated in the IRS master file and
other records as illegal tax protesters when their tax returns or other correspondence with
IRS contained certain specific indicators of noncompliance with the tax laws, such as the
use of arguments that had been repeatedly rejected by the courts.
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In Cases Where Taxpayers
Raised the Same
Arguments in Appeals as in
Collection, Appeals Agreed
with Collection the
Majority of the Time

Nearly 90 percent of taxpayers raised the same argument permitted by the
Restructuring Act with both Collection and Appeals. IRS encourages
taxpayers to discuss the issues they want to appeal with Collection
because the matter may be resolved without the need for Appeals’
involvement. As shown in table 2, Appeals agreed with Collection that a
taxpayer’s argument lacked merit in more than an estimated 80 percent of
the cases where taxpayers raised the same argument in both Collection
and Appeals. For example, taxpayers argued that they qualified for
collection alternatives but were not in compliance with requirements for

filing tax returns for prior periods, paying taxes for certain periods, or
both.

Table 2: Estimated Percentage and Number of Taxpayers Raising Restructuring Act Arguments in Both Collection and
Appeals and Cases Where Appeals Agreed with Collection for Cases Closed in Fiscal Year 2004

Percentage of cases where Appeals

Raised in both Collection and Appeals reached same conclusion as Collection

Arguments raised by taxpayer Percentage of all Number of Number of
permitted by the Restructuring Act CDP cases taxpayers Percentage taxpayers
Offer-in-compromise 31 10,075 88° 8,835
Existence of the liability 37 11,780 89° 10,540
Installment agreement 27 8,680 84° 7,285
Appropriateness of the lien filing or 26 8,525 83" 8,370
levy

Innocent spouse’ — — — —
All arguments permitted by the 89 28,676 81 23,251

Restructuring Act

Source: GAO analysis of IRS data.

Notes: The arguments do not sum to 100 percent because some taxpayers raised more than one
argument permitted by the Restructuring Act. In addition, the percentage of cases where Appeals
reached the same conclusion as Collection for all arguments permitted by the Restructuring Act is
lower than the percentages for individual argument categories as it includes innocent spouse
category data. This category had a lower percentage of cases where Appeals agreed with Collection
on the merits of the argument.

*We are 95 percent confident that the true value would be between 77 percent and 95 percent.
*We are 95 percent confident that the true value would be between 80 percent and 95 percent.
‘We are 95 percent confident that the true value would be between 72 percent and 92 percent.
‘We are 95 percent confident that the true value would be between 72 percent and 91 percent.

*Results are not shown for innocent spouse arguments because of the small number of cases with
this characteristic.
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More than half of the taxpayers that requested an IA (about 61 percent)”
or OIC (about 56 percent)® in Appeals were not compliant for tax periods
in addition to the period under CDP review. Appeals officials added that
when a taxpayer requests an OIC in Appeals, Appeals staff often spend a
lot of time developing the case by requesting and reviewing
documentation needed to determine the taxpayer’s compliance and
eligibility. Our review of the case files for the estimated 31 percent of
taxpayers that asked both Collection and Appeals for an OIC indicated
that Appeals staff spend time building cases. Appeals requested the OIC
form from an estimated 33 percent™ of these taxpayers, and an estimated
24 percent” provided the form. Appeals also requested supporting
financial documents from an estimated 37 percent® of these taxpayers,
and an estimated 24 percent* of taxpayers that requested an OIC in both
Collection and Appeals provided the requested information. IRS voiced
concerns that many taxpayers are raising the same issues with Appeals
that were rejected by Collection in what appeared to be efforts to delay
collection of the liabilities.

In an approximately 19 percent of the cases where taxpayers raised
arguments permitted by the Restructuring Act, Appeals reached a different
conclusion than Collection on the merits of the taxpayer’s argument, but
may have upheld the lien filing or levy. For example, in one case Appeals
approved an IA rejected by Collection but upheld the lien to protect the
government’s interests in case the taxpayer defaulted. Appeals differed
from Collection on the merits of the taxpayer’s arguments for a variety of
reasons, including a change in the taxpayer’s circumstances or
information. When Appeals differed from Collection on the merits of the

We are 95 percent confident that the true value would be between 50 percent and 73
percent.

*'We are 95 percent confident that the true value would be between 45 percent and 67
percent.

'We are 95 percent confident that the true value would be between 19 percent and 49
percent.

®We are 95 percent confident that the true value would be between 12 percent and 39
percent.

®We are 95 percent confident that the true value would be between 23 percent and 53
percent.

*We are 95 percent confident that the true value would be between 12 percent and 39
percent.
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taxpayer’s argument, in an estimated 20 percent” of these cases the
taxpayer provided different information to Appeals than to Collection. In
addition, in an estimated 11 percent® of the cases when Appeals reached a
different conclusion than Collection it was because the taxpayer did not
provide requested information to Collection, but provided the information
to Appeals.

IRS Initiated
Communication with CDP
Taxpayers Multiple Times,
Primarily by Telephone
and Letter

After sending the lien or levy notice, IRS (Collection and Appeals)
contacted the taxpayer multiple times using different methods. The range
of communication between IRS and the taxpayers in our sample varied.
For example, the maximum number of phone calls in a single case was 34
and the maximum number of letters was 17. The estimated median number
of letters IRS sent to the taxpayers was 3.6 and the estimated median
number of phone calls was 3.2.” As shown in table 3, in general the median
number of IRS-initiated contacts with taxpayers—Iletters, telephone
conversations, and formal meetings—was twice as high as the median
number of taxpayer-initiated contacts with IRS.

_______________________________________________________________________________________|]
Table 3: Estimated Median Number of Total and IRS- and Taxpayer-Initiated
Contacts after Lien/Levy Notice Issuance for Cases Closed in Fiscal Year 2004

IRS-initiated = Taxpayer-initiated

IRS area Total contacts contacts contacts
Collection 4.6 2.9 1.2
Appeals 6.6 3.5 1.5

Source: GAO analysis of IRS data.

After IRS sent the lien or levy notice, about 28 percent of taxpayers had at
least one face-to-face contact, including meetings and drop-in visits, with
Collection or Appeals. Most external stakeholders we interviewed stated
that face-to-face CDP hearings were preferable, although a few

®We are 95 percent confident that the true value would be between 6 percent and 34
percent.

®We are 95 percent confident that the true value would be between 3 percent and 27
percent.

*"The median, the midpoint in a series of numbers, was selected to represent the typical
amount of contact initiated by IRS, the taxpayer, or both, because the total amount of
contacts varied greatly among taxpayers. All medians based upon the results of our sample
have a relative standard error of less than 30 percent unless otherwise stated.
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representatives favored telephone conferences. Members of the National
Association of Enrolled Agents, for example, said they preferred face-to-
face meetings because they could review all documents and reach
agreement in writing. In contrast, members of the American Institute of
Certified Public Accountants stated that teleconferences were the most
efficient way to handle CDP hearings.

The September 2005 proposed changes to the CDP regulations describe
specific circumstances under which Appeals will not offer a face-to-face
conference to taxpayers or their representatives because it determines
that a conference will not serve a useful purpose. Under the proposed
changes, a face-to-face conference will not be granted if the taxpayer does
not provide the required information in the written request for a CDP
hearing or if the taxpayer proposes collection alternatives that would not
be available to other taxpayers in similar circumstances. For example,
because IRS does not consider OICs from taxpayers that have not filed
required returns or made certain required deposits of tax, face-to-face
conferences will not be offered to taxpayers that request an OIC but have
not fulfilled those obligations. In addition, a face-to-face conference will
not be held at the location closest to the taxpayer’s residence or principal
place of business if all Appeals officers or employees at that location are
considered to have prior involvement with the taxpayer.

The National Taxpayer Advocate (Advocate) and American Bar
Association (ABA) expressed concern about the potential reduction in
face-to-face hearings that may result from the proposed changes in the
CDP regulations. The Advocate noted that certain taxpayers may need a
face-to-face meeting with an Appeals officer who is familiar with local
economic conditions, such as a business’s payroll provider that went
bankrupt. In our sample, an estimated 2 percent of taxpayers requested
that Appeals transfer the CDP hearing to another location and Appeals
accommodated all of these requests. However, we did not collect data on
whether the relocation was to accommodate a face-to-face hearing. The
Advocate also expressed concern that the centralization of Appeals
activities to IRS campuses will result in only certain taxpayers receiving
face-to-face hearings, such as those with representation. ABA
representatives stated that the proposed regulations will grant Appeals
more ability to deny face-to-face hearings, which would adversely affect
pro se CDP taxpayers. They also said that Appeals cases can be more
quickly resolved in person than through correspondence and phone
hearings.
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Both Individuals and
Businesses Used CDP,
but Case
Characteristics Varied

Individuals constituted the majority of taxpayers that requested a CDP
appeal hearing, although business entities also exercised their right to
request an appeal hearing. When compared to individual taxpayers with
income tax liabilities, businesses with employment taxes liabilities had
more delinquent periods. The majority of individuals requesting a CDP
appeal were lower-income taxpayers.

Most Taxpayers That
Requested CDP Appeal
Were Individuals, although
Businesses Also Used the
Program

Individuals constituted about 87 percent of all taxpayers that exercised
CDP appeal rights. Of these individuals, approximately 79 percent filed a
CDP appeal related to individual income tax liability. Business entities
constituted the remaining 13 percent of all taxpayers that requested CDP
appeals, with business-related liabilities such as employment and
unemployment tax. See table 4 for more detail on the types of taxpayers
requesting CDP appeal.

|
Table 4: Type of Taxpayer Requesting CDP Appeal for Cases Closed in Fiscal Year
2004

Type of taxpayer based on
income reporting

Estimated percentage of

Type of liability population requesting

requirement appealed in CDP CDP appeal
All individual 87
Individual Income® 79
Individual Trust fund recovery 8
penalty®
All business® Employment and 13
unemployment
Total 100

Source: GAO analysis of IRS data.

®Includes sole proprietors. A sole proprietor is an unincorporated business that is owned by one
individual. Although the majority of sole proprietors had income liability issues in CDP, there were
also a small number that had business-related liabilities.

*Trust fund recovery penalties may be assessed against any person who is responsible for collecting
and paying withheld income and employment taxes, or for paying collected excise taxes, and willfully
fails to collect and pay them to IRS.

‘Includes corporations, S corporations, and a small number of other “flow-through” entities, such as
partnerships and trusts, and cases where a taxpayer appealed the collection of multiple types of
liabilities, such as a business appealing both an employment tax and excise tax liability. An S
corporation is a flow-through entity that distributes net income—as well as losses—to shareholders
who are subsequently required to report the net income or loss on their individual tax returns and to
pay any applicable taxes. Although flow-through entities do not generally pay taxes on income, they
may still incur other types of tax liabilities, such as employment or unemployment taxes.
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Both the ACS and Field Collection areas of IRS generate lien and levy
notices, which may lead to eventual CDP appeals. ACS issued the vast
majority of notices related to individual cases, about 88 percent. Our
sample data suggest that Field Collection issued the majority of notices
related to business cases, about 78 percent. However, because of a small
sample size we cannot conclude that this observed level of notice issuance
is statistically different from the level of notices issued to individuals. IRS
procedures specify that simpler cases are usually handled by ACS. Field
Collection handles complex, high-risk, high-dollar, and certain other types
of collection cases.

Although taxpayers are afforded CDP appeal rights for lien and levy
notices, about 64 percent of all CDP appeals resulted from a levy notice.
ACS issued levy notices for an estimated 49 percent of all cases, while
Field Collection issued levy notices for about 15 percent of all CDP cases.
Lien notices, which may be issued by either ACS or Field Collection,
accounted for about 29 percent of all cases. For the remaining estimated 7
percent of cases, taxpayers either received both a lien and levy notice on
the same liability amount and tax periods™® or a different type of levy
notice, such as SITLP or FPLP.

Businesses with
Employment Tax
Liabilities Had More
Delinquent Periods Than
Individuals with Income
Tax Liabilities

Business entities that appealed proposed collection of quarterly
employment tax liabilities had on average over twice as many delinquent
periods included in their appeals as individual taxpayers with income tax
liabilities.” As shown in table 5, these businesses had on average nearly 6
delinquent periods included in their appeals. In calendar terms, this means
that on average businesses that requested a CDP appeal for failure to pay
employment tax liabilities were delinquent for nearly 1-%2 years. The
number of delinquent periods included in the CDP appeal for these
taxpayers ranged from a low of 1 to a high of 26 quarters, or in calendar
terms, from 3 months to 6-%2 years. In contrast, individuals who appealed

*IRS may issue lien and levy notices simultaneously on the same liability amounts and tax
periods to a taxpayer.

*When issuing a lien or levy notice, IRS may include multiple delinquent tax periods in one
notice. As a result, taxpayers may appeal the lien or levy on not just one but several
delinquent periods. Individuals file returns and pay their income taxes on an annual basis,
so the tax period is a calendar year. Businesses file returns and pay employment taxes on a
quarterly basis, or a tax period of 3 months. Unemployment taxes are also paid on a
quarterly basis unless the amount due is less than $500, in which case unemployment taxes
may be paid annually.

Page 23 GAO-07-112 Tax Administration



the lien filing or levy on income tax liabilities in CDP had on average 2.6
delinquent periods, or years, included in their appeals. For individual
income tax liabilities the number of multiple periods involved ranged from
alow of 1 to as many as 9 years per case.

_______________________________________________________________________________________|]
Table 5: Average and Range of Number of Delinquent Tax Periods by Type of Tax
Liability

Number of delinquent tax periods

Range
Type of tax liability Estimated average Minimum Maximum
Employment (quarterly) 5.7° 1 26
Unemployment (quarterly) 2.0° 1 8
Trust fund recovery penalty (quarterly) 3.3° 1 9
Individual (annual) 2.6° 1 9

Source: GAO analysis of IRS data.

*We are 95 percent confident that the true value would be between 3.6 and 7.8 periods.
*We are 95 percent confident that the true value would be between 0.8 and 3.2 periods.
‘We are 95 percent confident that the true value would be between 1.8 and 4.8 periods.

‘We are 95 percent confident that the true value would be between 2.3 and 2.9 periods.

Similarly, the estimated amount of the tax liability associated with CDP
appeals varied widely and was associated with the type of tax liability
involved. The highest median tax liability was associated with trust fund
recovery penalty cases, followed by employment tax liabilities, as shown
in table 6.

_______________________________________________________________________________________|]
Table 6: Estimated Median of Total Liability by Type of Tax Liability in CDP for
Cases Closed in Fiscal Year 2004

Type of tax liability Total median liability (dollars)
Trust fund recovery penalty $44,941
Employment 30,403°
Individual 12,916
Unemployment 1,237°

Source: GAO analysis of IRS data.
“The relative standard error for this estimate is 38 percent.

°The relative standard error for this estimate is 46 percent.
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In general, taxpayers represented themselves more than half of the time in
CDP appeal cases, an estimated 56 percent of the time. Individual
taxpayers represented themselves even more frequently, about 61 percent
of the time. Individuals engaged the services of a professional
representative, such as a tax attorney, certified public accountant (CPA),
or enrolled agent,” during CDP about 30 percent of the time. Our sample
data suggest that 50 percent of businesses retained professional
representation; however, because of our small sample size we cannot
conclude that this observed level of representation is statistically different
from the level of professional representation for individuals.

Most Individuals Were
Lower-Income Taxpayers
with Varied Liability
Amounts

More than an estimated 50 percent of individual taxpayers who requested
a CDP appeal had most recently reported an adjusted gross income (AGI)”
of less than or equal to $50,000 prior to their CDP appeals. The estimated
median tax liability associated with these cases varied somewhat when
compared to income level, as shown in table 7.

_______________________________________________________________________________________|]
Table 7: Estimated Adjusted Gross Income Level versus Median Tax Liability for
Individual Taxpayers Requesting CDP Appeal for Cases Closed in Fiscal Year 2004

Adjusted gross income Percentage of taxpayers Median tax liability
level (dollars) requesting CDP* (dollars)
Zero or negative (under $1) 3 44,941°
$1 to $25,000 26 7,935
$25,001 to $50,000 25 15,278
$50,001 to $75,000 15 8,415
$75,001 to $100,000 7 15,224°
$100,001 to $300,000 12 32,835
Over $300,001° — —

Source: GAO analysis of IRS data.
*Does not total to 100 percent because of exclusion of cases where data were unavailable.

*The relative standard error for this estimate is 38 percent.

PLike attorneys and CPAs, an enrolled agent is an individual who has earned the privilege
of practicing, or representing taxpayers, before IRS. To become an enrolled agent, a person
must demonstrate technical expertise with tax matters by either passing a written
examination or through past service and technical experience with IRS.

#AGIis defined as the sum of total income less certain types of allowed expense
deductions, such as moving expenses, alimony, or student loan interest expenses. Negative
AGI indicates taxpayers whose reported deductions exceeded their total income.
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Appeals Devoted
Many Staff Hours to
Resolving CDP Cases
That May Not Be
Consistent with Goals
of the Program or an
Efficient Use of
Resources

‘The relative standard error for this estimate is 41 percent.

‘The relative standard error was greater than 50 percent.

The results of our case file review and interviews with IRS officials have
raised concerns that certain types of taxpayers have used CDP in a manner
that may be inconsistent with the goal of the Restructuring Act to ensure
due process. IRS also raised concerns that taxpayers have used CDP in a
manner that resulted in an inefficient use of Appeals’ resources. Our case
file review enabled us to develop quantitative estimates of the extent to
which cases with selected characteristics of concern were present among
cases closed by Appeals during fiscal year 2004. IRS devotes a significant
amount of its resources to resolving CDP appeals cases. Changing the CDP
process could release a significant amount of Appeals’ resources for other
purposes. In operating the CDP program, IRS must balance efficient
resource utilization against the goal of protecting taxpayer rights.

Concerns about Certain
Types of CDP Cases

The Restructuring Act permits any taxpayer who receives a lien or levy
notice to request a CDP appeal hearing. The act makes no distinction with
respect to the type of taxpayer, type of tax liability, or whether the liability
is self-reported or asserted by IRS. According to the legislative history, the
Senate Committee on Finance believed that following procedures
designed to afford taxpayers due process in collections would increase
fairness to taxpayers. However, the results of our case file review and
interviews with IRS officials raised concerns that certain taxpayers are
using CDP in ways that may be inconsistent with the goal of the
Restructuring Act to ensure due process. These would include the
following:

Frivolous arguments: As discussed earlier, an estimated 5 percent of
taxpayers requesting a CDP appeal presented a frivolous argument to
either Collection or Appeals. An estimated 4 percent of CDP taxpayers
raised a frivolous argument to Appeals alone. IRS has publicized those
arguments that are considered frivolous and that will not be considered as
a basis for contesting tax liabilities. IRS officials said that taxpayers that
submit frivolous arguments may simply be delaying collection efforts. In
the budget submissions for fiscal years 2005 to 2007, the administration
submitted a legislative proposal that would increase the penalty for filing
frivolous income tax returns from $500 to $5,000. The proposal would
permit IRS to dismiss requests for CDP hearings (as well as IAs and OICs)
if they are b