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What GAO Found

USDA’s Natural Resources Conservation Service has not consistently
implemented the 1985 Food Security Act’s conservation provisions.
Inconsistent implementation increases the possibility that some farmers
receive federal farm payments although their soil erodes at higher rates than
allowed or they convert wetlands to cropland.

According to GAO’s nationwide survey, almost half of the Conservation
Service’s field offices do not implement the conservation provisions as
required because they lack staff, management does not emphasize these
provisions, or they are uncomfortable with their enforcement role. For
example, field offices do not always find a farmer in violation for failing to
implement an important practice, such as crop rotation, and do not always
see whether a farmer has corrected the problem; they also do not always
check for wetlands violations.

The Conservation Service’s weak oversight of its field offices further impairs
implementation of the provisions. In the process of selecting samples of
cropland tracts to assess farmers’ compliance, the Conservation Service
disproportionately emphasizes tracts with little potential for noncompliance,
such as permanent rangelands. This selection process leads to inflated
compliance rates. The Conservation Service also has no automated system
to promptly inform its field offices of the tracts selected for compliance
reviews or to enable the offices to efficiently report their review results.
Therefore, the field offices cannot conduct timely reviews—during critical
erosion periods—and provide headquarters with up-to-date information.

Finally, the Farm Service Agency, the USDA agency responsible for
withholding benefits for violations identified by the Conservation Service,
often waives these noncompliance determinations without adequate
justification. Without support from the Farm Service Agency, the
Conservation Service’s field staff have less incentive to issue violations.

Soil Erosion of Cropland by Water in 1999

Source: USDA’s Natural Resources Conservation Service.
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Accountablllty * Integrity * Reliability

United States General Accounting Office

Washington, DC 20548

April 21, 2003

The Honorable Tom Harkin
Ranking Democratic Member
Committee on Agriculture,

Nutrition, and Forestry
United States Senate

Dear Senator Harkin:

Every year more than a billion tons of soil erodes from the nation’s
cropland while thousands of other acres, including wetlands, are
converted into new cropland.' Soil erosion gradually reduces the
productivity of the land and impairs water quality by depositing sediment
and other substances, such as pesticides and excess nutrients, into the
nation’s waters. When wetlands are drained, the ability to control floods
and water quality can decrease, fish and wildlife habitat can be harmed,
and recreational opportunities can be lost. To address these problems, the
Food Security Act of 1985, as amended, (the 1985 act) requires farmers
who participate in federal farm programs to reduce erosion on highly
erodible cropland and, with certain exceptions, prohibits the conversion of
wetlands to croplands.

The 1985 act requires farmers to conserve highly erodible land and
wetlands by linking their conservation activities with eligibility for federal
farm program benefits. These benefits total over $20 billion annually from
a number of commodity price support and loan programs. To be eligible,
farmers must (1) have developed and implemented plans to apply
approved conservation systems by 1995 to reduce erosion on highly
erodible land they farmed in any year from 1981 through 1985 and (2) not
have converted and farmed certain wetlands. Furthermore, farmers who
plant on highly erodible land that they did not farm prior to the act’s
passage must apply a conservation system before planting (under the act’s
sodbuster provision). In general, farmers cannot plant on naturally
occurring wetlands that were converted to cropland after the act’s passage

! “Wetland” is a generic term used to describe a variety of wet habitats such as marshes,
bogs, and swamps. In general, wetlands are characterized by the frequent and prolonged
presence of water at or near the soil surface, soils that form under flooded or saturated
conditions (hydric soils), and plants that are adapted to life in these types of soils

(hydrophytes).

Page 1 GAO-03-418 Agricultural Conservation



(under the act’s swampbuster provision). The 1985 act’s conservation
provisions directed at controlling soil erosion cover about 104 million, or
28 percent, of the nation’s 377 million acres of cropland in production.’®

The U.S. Department of Agriculture (USDA) is responsible for
administering these conservation provisions, enforcing farmers’
compliance, providing them with technical assistance, and assisting them
with funding to implement conservation measures. Most of these
activities fall to the Department’s Natural Resources Conservation Service
(NRCS), although another USDA agency, the Farm Service Agency, is
responsible for withholding farm program benefits for noncompliance. To
determine farmers’ compliance, each year NRCS draws a random sample
of cropland units, known as tracts, for compliance reviews. These tracts
vary in size from a few acres to several thousand acres. Nationally, 4.5
million tracts are potentially subject to the act’s conservation provisions.

To conduct a compliance review, NRCS field staff visit a tract to determine
whether the farmer who owns it is applying approved conservation
practices and whether these practices are effectively reducing soil erosion.
The staff also determine whether that tract had any wetlands and if it did,
whether the farmer drained them. When NRCS officials find
noncompliance, they can either waive or recommend penalties. NRCS
may grant a waiver if the violation occurred because of personal hardship
or adverse weather, or if it was minor or technical. A waiver continues a
farmer’s eligibility for farm program benefits for 12 months; the farmer is
to take corrective measures during this time. If a waiver is not justified,
NRCS staff are to find the farmer in noncompliance and notify the local
Farm Service Agency office. This office then determines the amount of
farm program benefits to be withheld. However, a farmer that NRCS finds
in noncompliance can appeal this determination to the Farm Service
Agency’s field office. In response, that office may grant its own waiver if it
believes the farmer acted in good faith—that is, the farmer did not intend

® The Nation’s total cropland includes about 410 million acres. However, about 34 million
of these acres are currently idled, having been enrolled in USDA’s Conservation Reserve
Program. This program provides cost-share and annual rental payments to establish
permanent land cover in exchange for taking environmentally sensitive cropland out of
production for 10 to 15 years. Ifland enrolled in the program is subsequently taken out of
the program and farmed again, it is subject to the conservation provisions.
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to violate the conservation provisions.” Appendix I provides further
information on USDA’s compliance review process.

You asked us to evaluate USDA’s implementation of the conservation
compliance provisions of the 1985 act. Specifically, you asked us to
determine (1) how well NRCS'’s field offices are carrying out these
provisions, (2) how effectively NRCS oversees its field offices’ efforts to
carry out these provisions, (3) how often the Farm Service Agency waives
NRCS’s noncompliance determinations, and (4) to what extent these
conservation provisions have helped to reduce soil erosion and the loss of
wetlands.

To conduct this work, we examined NRCS’s national database on the
results of compliance reviews for 1998 through 2001 to identify unusual
patterns in compliance enforcement. Automated data for these reviews
were not available for prior years. We also surveyed the official—usually
the district conservationist—responsible for compliance reviews in each
of NRCS’s approximately 2,500 field offices to obtain information on that
official’s understanding and implementation of the conservation
provisions, as well as the official’s views on the effectiveness of these
provisions. In addition to responding to our survey questions, many of
these officials also provided us with written comments. We received
responses from almost 80 percent of the officials surveyed. We also
conducted work in 20 NRCS field offices located in 19 counties in 5 states

* In this report, we use the term “waiver” to refer to variances and exemptions given by
either NRCS or the Farm Service Agency. An NRCS variance continues a farmer’s
eligibility for federal farm program benefits when the farmer is unable to apply a
conservation practice because of severe or unusual conditions related to weather, disease,
or pests; because the farmer experienced an extreme personal hardship or unusual
occurrence, such as illness or death; or because the deficiency is minor and technical in
nature. An NRCS exemption maintains a farmer’s eligibility for benefits when a violation is
identified while NRCS staff are providing on-site technical assistance. A Farm Service
Agency variance continues a farmer’s eligibility when the farmer is unable to implement a
conservation system because doing so would cause undue economic hardship. A Farm
Service Agency exemption maintains a farmer’s eligibility when the farmer acted in good
faith and without intent to violate the conservation provisions or when a landlord prevents
a tenant farmer from implementing an approved conservation system. Similarly, in cases in
which the tenant farmer’s violation is not attributable to actions of the landlord, the
landlord may receive an exemption that continues the landlord’s eligibility for benefits
regarding other tracts. The granting of a variance or an exemption by NRCS or the Farm
Service Agency does not negate NRCS's noncompliance determination. The farmer
involved is still considered to be in violation of the conservation provisions and is expected
to take corrective actions within 12 months, except in the case of NRCS variances given for
severe or unusual conditions.
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Results in Brief

(Arkansas, Colorado, Nebraska, North Dakota, and Texas) to review
documentation of compliance decisions, including waivers, to determine
the basis for these decisions. We selected these field offices on the basis
of such criteria as the relative amount of land covered by the office that is
subject to the 1985 act’s conservation provisions; geographic dispersion;
and apparent anomalies in USDA’s data related to compliance checks,
waivers, and penalties assessed. In addition, we examined the Farm
Service Agency’s database on violations and benefits withheld or waivers
granted for crop years 1993 through 2001 to determine trends in assessing
penalties for noncompliance, and we spoke with Farm Service Agency
field and headquarters staff regarding the reasons for waiving NRCS
noncompliance determinations.* Finally, regarding the environmental
impacts of the conservation provisions, we reviewed the results of USDA’s
National Resources Inventory and other relevant studies and spoke with
officials of various farm and conservation groups.

We conducted our review from April 2002 through February 2003 in
accordance with generally accepted government auditing standards.
Appendix II provides additional information on our scope and
methodology. Appendix V summarizes the results of our survey. In
addition, survey results stratified by state are included in a special
publication entitled Agricultural Conservation: Survey Results on
USDA’s Implementation of Food Security Act Compliance Provisions
(GAO-03-492SP), which is available on the Internet at
http://www.gao.gov/cgi-bin/getrpt?gao-03-492SP.

Almost half of NRCS’s field offices are not implementing one or more
aspects of the conservation provisions of the 1985 act as required.
Inconsistent implementation increases the likelihood that some farmers
are still receiving federal farm payments even though they let soil erode at
higher rates than allowed or convert wetlands to cropland. Specifically,
according to our survey, field offices do not always follow all required
procedures, such as (1) checking for wetlands violations during a
compliance review (36 percent), (2) revisiting farms granted a waiver the
previous year to determine whether the owner has taken measures to
achieve compliance (16 percent), or (3) finding a farmer in violation for
failing to implement an important conservation practice (19 percent). Our
field office visits revealed a similar pattern. For example, in 14 of the 20

‘A crop year is the calendar year in which a crop is produced.
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offices we visited, NRCS staff did not always conduct compliance reviews
when cropland was most vulnerable to erosion, as agency guidelines
require, such as when spring planting occurs; at this time, crop residue is
at its lowest level and rains may be heavy. A number of factors—such as
resource constraints, a de-emphasis on the conservation compliance
provisions relative to other work, and a reluctance to assume the
enforcement role—may be contributing to the implementation problems
identified. These problems are compounded by a lack of training and
unclear policy guidance concerning the implementation of the provisions.
Finally, our analysis of NRCS’s database on the results of compliance
reviews underscores the variation in field offices’ enforcement among the
states: the number of waivers and violations issued as a percentage of
total compliance reviews ranged from none to as much as 15 percent
during crop years 2000 and 2001. Most reported violations occurred in a
relatively few states.

NRCS does not effectively oversee its field offices’ implementation of the
conservation provisions, among other things, calling into doubt its claim
that 98 percent of the tracts reviewed are in compliance with the act’s
conservation provisions. First, NRCS’s process for selecting tracts for
compliance reviews disproportionately emphasizes tracts with little or no
potential for noncompliance, such as permanent rangelands. Such tracts
account for about 20 percent of the tracts selected annually. Second,
NRCS does not have an automated system for promptly informing its field
offices of the tracts selected for compliance reviews and for enabling the
field offices to efficiently report the results of these reviews. As a
consequence, in many cases the field offices do not have the information
on the tracts to be reviewed until after the critical erosion control period
has passed; the reviews should have been done during this period.
Furthermore, without such a system, NRCS lacks accurate, up-to-date
information for oversight to evaluate the field offices’ implementation of
the conservation compliance provisions. Third, NRCS does not
consistently collect and analyze the results of the field offices’ compliance
reviews to identify unusual enforcement patterns across regions and states
and over time. For example, until our review NRCS was not aware that 30
of the 50 “good faith” waivers granted nationally in 2000 occurred in just
one state. Similarly, NRCS has not questioned the wide variation in other
nationwide data on noncompliance determinations and waivers granted,
which also suggests inconsistencies across the states and field offices in
how the conservation provisions are being implemented. These
inconsistencies are borne out by our survey results. Finally, USDA’s
Office of Inspector General has recently reported that improvements in
NRCS’s implementation of the conservation provisions are needed to
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strengthen the agency’s ability to provide accurate and reliable
assessments of farmers’ compliance. Importantly, these improvements
include the need for NRCS to refrain from issuing waivers that are not
warranted.

In response to farmers’ appeals, the Farm Service Agency waived NRCS’s
noncompliance determinations in 4,948 of 8,118 cases in which farmers
were cited with violations, or about 61 percent, from 1993 through 2001.
Furthermore, because of these waivers, the Farm Service Agency
reinstated about $40.4 million of the $59.6 million that was to be withheld
for noncompliance determinations. These appeals were considered and
ruled upon by local Farm Service Agency county committees. Because
committees generally consist of farmers elected by other farmers in the
county, some NRCS staff and conservation groups believe that the
committee members are predisposed to approve farmers’ appeals so as not
to penalize a neighbor’s eligibility for farm program benefits. In this
regard, about one-third of NRCS’s field offices indicated that the Farm
Service Agency did not adequately justify its waiver decisions. Our field
office visits generally reinforced this assertion. In the five offices we
visited that had found farmers in violation of the conservation provisions,
NRCS staff indicated that the Farm Service Agency’s waivers were not
adequately justified. Furthermore, the minutes of the Farm Service
Agency’s county committee meetings and other relevant records did not
clearly describe the basis for waiving NRCS’s noncompliance
determinations in these cases. Without support from the Farm Service
Agency, NRCS field office staff said that they have less incentive to find
farmers out of compliance when warranted.

According to USDA, conservation groups, and farm organizations, in the
17 years since the 1985 act, its conservation provisions have contributed to
substantial reductions in soil erosion and wetlands conversions. For
example, according to USDA data, soil erosion on land subject to these
provisions declined by about 35 percent from 1982 through 1997.

Wetlands conversions for agricultural uses declined even more sharply,
from 235,000 acres per year before 1985 to 27,000 acres per year from 1992
through 1997. However, because other factors have also influenced
farmers’ behavior, quantifying the impact of the conservation provisions is
difficult. These other factors include economic incentives for agricultural
producers to use new farming techniques and equipment that are more
conserving of land and water resources. Despite the improvements made,
concerns remain about continued high rates of soil erosion and wetlands
losses in some regions. Specifically, although annual soil erosion on all
cropland has declined to 5 tons per acre, annual soil erosion on about 27
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Background

percent of the land subject to the conservation compliance provisions still
averages 24 tons per acre. Furthermore, USDA and other agricultural
experts indicate that reductions in soil erosion have leveled off in recent
years and that in some areas of the country soil erosion has even
increased. In this regard, over 80 percent of NRCS field offices we
surveyed reported that further reductions in soil erosion are feasible.
Finally, the conservation provisions may be only marginally effective in
protecting seasonal wetlands because USDA generally identifies these
wetlands during the summer months when these lands are less likely to be
saturated or exhibit other wetlands characteristics.

In light of the problems we have noted with NRCS’s implementation of the
1985 act’s conservation provisions, as well as continuing concerns related
to soil erosion and wetlands conversion, we are making recommendations
to USDA to improve the quality of NRCS’s compliance reviews and the
Farm Service Agency’s documentation of its decisions regarding farmers’
appeals of noncompliance determinations. In commenting on a draft of
this report, NRCS and the Farm Service Agency concurred with the
recommendations. The agencies also generally agreed with the report’s
findings, although NRCS stated that the report focuses too much on
problems with the agency’s implementation of the conservation
compliance provisions and not enough on the provisions’ positive
accomplishments in reducing soil erosion and wetlands conversions.
NRCS provided oral comments; the Farm Service Agency provided written
comments, which are presented in appendix VI. The agencies also
provided technical comments, which we have incorporated as appropriate.

Legislative Requirements

The Food Security Act of 1985 introduced three conservation provisions to
address environmental problems associated with highly erodible land and
wetlands.” Under the act, farmers must apply conservation systems to

°To protect highly erodible land, the 1985 act also introduced the Conservation Reserve
Program.
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these lands or risk losing benefits.’ First, under the “conservation
compliance” provision, farmers must apply conservation systems to lands
cropped in any year from 1981 through 1985 to substantially reduce soil
erosion. Second, the “sodbuster” provision applies to highly erodible land
not farmed prior to the act’s passage. For these lands, farmers must apply
a conservation system before planting and must control soil erosion to a
higher level than required under conservation compliance. Third, under
the “swampbuster” provision, farmers are generally prohibited from
converting wetlands to cropland. For the purpose of this report, we use
the term “conservation compliance” to include all three conservation
provisions of the 1985 act.

The Food, Agriculture, Conservation, and Trade Act of 1990 modified the
conservation compliance provisions, giving USDA discretion to determine
that a farmer, although in violation, acted in good faith—that is, without
intending to violate the provisions.” In such cases, USDA may reduce the
farmer’s benefits but the farmer would remain eligible to participate in
federal farm programs if the farmer corrects the violation.® In addition, the
act revised the swampbuster provision to allow a farmer to retain
eligibility for farm program benefits if the farmer mitigates a violation by
restoring a wetland converted prior to the 1985 act.

The Federal Agriculture Improvement and Reform Act of 1996 mandated a
variety of changes to help farmers comply with the provisions.” Among
other things, the act allowed flexibility in developing and implementing
conservation systems, and it allowed farmers to self-certify compliance

% For the purpose of this report, we use the term “conservation plan” interchangeably with
“conservation system.” However, strictly speaking, a conservation plan is generally the
document that describes a conservation system. In turn, a conservation system is a
combination of one or more conservation practices. These practices include structural or
vegetative measures or management techniques used to enhance, protect, or manage
natural resources, such as soil.

" The 1990 act also authorized the Wetlands Reserve Program. This program offers cost-
share assistance for wetlands restoration and the purchase of permanent or 30-year
easements for the agricultural value of the land taken out of production.

® The 1990 act authorized graduated reductions in program benefits of not less than $500
nor more than $5,000 for a violation of conservation compliance or sodbuster provisions, or
not less than $750 nor more than $10,000 for a violation of the swampbuster provision.

 The 1996 act also authorized the Environmental Quality Incentives Program to provide
cost-share and incentive payments, to assist farmers in implementing conservation
practices on their land for 5 to 10 years.
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with their conservation systems.” The act also required USDA field staff
who provide technical assistance to a farmer and observe a potential
compliance deficiency on the farmer's tract to, within 45 days, provide the
farmer with specific information on how to correct the deficiency. If the
farmer agrees to correct the deficiency and signs an approved
conservation plan, the farmer is given a waiver. However, if the farmer
does not implement corrective action within 12 months after the waiver,
USDA will schedule the tract for a compliance review. In addition, the act
provided farmers with more flexibility to offset wetlands losses through
mitigation, including the enhancement of an existing wetland or the
creation of a new wetland. At the same time, the act made easier the
"good faith" provisions that the 1990 act had previously added to the Food
Security Act of 1985. Finally, the 1996 act removed crop insurance from
the list of benefits that can be denied to farmers who violate the
conservation provisions."

The 2002 Farm Security and Rural Investment Act did not change the
conservation compliance provisions.” However, the act provides that the
Secretary of Agriculture’s authority to make noncompliance
determinations may not be delegated to any private person or entity.

' For highly erodible land not farmed from 1981 through 1985, under the sodbuster
provisions, conservation systems must prevent a substantial increase in erosion, defined as
25 percent of potential erodibility, and hold soil erosion to no more than the rate at which
soil can maintain continued productivity. For highly erodible land farmed at any time from
1981 through 1985, under the conservation compliance provisions, conservation systems
must substantially reduce soil erosion, defined as 75 percent of the potential erodibility and
not more than twice the rate at which soil can maintain continued productivity.

" Crop insurance is available for a fee (premium) to the producers of most crops as
protection against significant yield losses from natural hazards, such as drought.

"2 The 2002 act increased the enrollment ceiling for two of the incentive-based conservation
programs, namely the Conservation Reserve Program and the Wetlands Reserve Program.
It also increased funding for several other incentive-based programs, including the
Environmental Quality Incentives Program. Finally, this act created two new incentive-
based programs, the Conservation Security Program and the Grasslands Reserve Program.
These latter programs are not yet operational.
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Implementation of the
Conservation Compliance
Provisions

NRCS monitors farmers’ implementation of the conservation compliance
provisions largely through compliance reviews.” In addition to the
random sample of tracts that NRCS draws annually for these reviews, field
offices select other tracts based on referrals from other agencies, farmers
who receive farm loans, whistleblower complaints, potential violations
observed by NRCS employees when providing technical assistance, and
tracts that maintained eligibility due to prior year waivers. In conducting
these reviews, NRCS staff visit a land tract to determine if the relevant
farmer is following the conservation system, including specific
conservation practices, developed and approved for that tract. As
discussed, the 1985 act requires farmers to develop these systems in order
to remain eligible for farm program benefits.

In general, conservation systems are designed to be economically viable
for a farmer while achieving substantial reductions in soil erosion. These
systems are composed of one or more conservation practices. Some
commonly used conservation practices include

conservation crop rotation—planting low-residue crops such as soybeans
in one year, followed by a high residue crop, such as corn in the following
year on the same field, in order to generate an average layer of residue
from year to year (used on 81 percent of highly erodible cropland);
conservation tillage—allowing the crop residue to stay on top of the field,
rather than being plowed under when planting begins (used on 33 percent
of highly erodible cropland);

terraces—creating an embankment or ridge (a terrace) at a right angle to
sloping land in order to allow water to soak into the soil rather than to
move down the slope, taking the soil with it (used on 13 percent of highly
erodible cropland); and

grassed waterways—creating a broad and shallow depression, usually
below a terraced area, that is planted with grasses to mitigate erosion by
slowing the flow of runoff, holding a bank, and filtering out soil particles
(used on 9 percent of highly erodible cropland).

Regional Erosion
Concerns

The adoption of a particular conservation practice varies with climate,
topography, soils, predominant crops, and preexisting production
practices. For example, local environmental conditions in eastern

3 NRCS is a decentralized agency; its programs are implemented by its state and local
offices (covering one or more counties), often in partnership with state conservation
agencies and local conservation districts.
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Nebraska, and western Texas require different conservation practices.
Eastern Nebraska primarily produces corn and soybeans and has a higher
average rainfall and a more varied topography than western Texas. Thus,
to control soil erosion from water, farmers in eastern Nebraska use a
larger number of conservation practices—most frequently conservation
crop rotation, conservation tillage, terraces, and grassed waterways. In
western Texas, wheat and cotton are the predominant crops. In this area,
where soil erosion from wind is the primary concern, most conservation
practices consist of either applying conservation tillage or creating ridges
on the field (roughening the surface) to prevent the soil from blowing
away. Figure 1 shows areas of the country with cropland that has a high
propensity for soil erosion due to water and wind.

Figure 1: Tons of Erosion Due to Water and Wind on Cropland, 1997

O Each dot represents 200,000 tons of erosion due to water.
B Each dot represents 200,000 tons of erosion due to wind.

Source: NRCS's National Resources Inventory, 1997.

Note: Map includes land enrolled in the Conservation Reserve Program.

According to the U.S. Environmental Protection Agency, soil erosion is a
leading cause of water pollution. Soil deposits in streams, rivers,
drainageways, and lakes degrade water quality by increasing turbidity and
transporting attached nutrients, pesticides, pathogens, and toxic
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substances. In addition, soil erosion due to wind contributes to particulate
matter in the air, which can cause respiratory illness and property damage.

Wetlands Conversion
Concerns

Of the estimated 220 million acres of marshes, bogs, swamps, and other
wetlands in the contiguous United States during colonial times, over half
have disappeared, and some remaining wetlands have been degraded.

This decrease is due, primarily, to agricultural activities and development;
wetlands were once regarded as unimportant areas to be filled or drained
for these purposes. Pressure to use wetlands for such purposes continues,
but in recent times, wetlands have become valued for a variety of
ecological functions that they perform, including

providing vital habitat for wildlife and waterfowl, including about half of
the threatened and endangered species;

providing spawning grounds for commercially and recreationally valuable
fish and shellfish;

providing flood control by slowing down and absorbing excess water
during storms;

maintaining water quality by filtering out pollutants before they enter
streams, lakes, and oceans; and

protecting coastal and upland areas from erosion.

Recognizing the value of wetlands, in 1989, the administration set a
national goal to protect against additional loss. Specifically, the first Bush
administration established the national goal of “no net loss” of wetlands.
Subsequently, the Clinton administration expanded the goal to achieve a
net increase of 100,000 acres of wetlands per year by 2005.

In January 2001, the U.S. Supreme Court ruled that the U.S. Army Corps of
Engineers (Corps) has no authority under the Clean Water Act to regulate
certain isolated, intrastate, nonnavigable waters, including some
wetlands." However, even if a wetland is no longer within federal
jurisdiction under the Clean Water Act, it may still be protected under
other federal or state laws. For example, in a January 2003 Advance
Notice of Proposed Rulemaking, the Environmental Protection Agency

" Solid Waste Agency of Northern Cook County v. U.S. Army Corps of Engineers, 531 U.S.
159 (2001). The Court specifically addressed Clean Water Act jurisdiction over isolated
waters that are intrastate and nonnavigable where the sole basis for asserting such
jurisdiction is the actual or potential use of the waters as habitat for migratory birds. The
Environmental Protection Agency and the Corps of Engineers are considering the
implications of the ruling for Clean Water Act jurisdiction over other isolated, intrastate,
nonnavigable waters. See 68 Fed. Reg. 1991 (Jan. 15, 2003).
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and the Corps stated that the federal government remains committed to
wetlands protection through the Food Security Act’s swampbuster
requirements, among other programs.” In this regard, NRCS officials
indicated to us that they do not anticipate any change in how they
implement the swampbuster provisions; in part, these provisions are
directed at the protection of isolated, intrastate wetlands that occur on
cropland, including “prairie potholes” in the upper Midwest.'’

Figure 2 shows areas of the country with wetlands on cropland, including
permanent, seasonal, and prior-converted wetlands (cropped wetlands
drained or filled prior to the 1985 act’s conservation compliance
provisions).

1> 68 Fed. Reg. 1991, 1995 (Jan. 15, 2003).

' Prairie potholes are freshwater depressions and marshes, often less than 2 feet deep and
1 acre in size, that were created by glaciers thousands of years ago. These wetlands are
used as breeding areas for migratory waterfowl. In the United States, the Prairie Pothole
Region encompasses parts of Montana, North Dakota, South Dakota, lowa, and Minnesota.
Less than half of the original 20 million acres of these prairie wetlands remain.
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Many NRCS Field
Offices Are Not
Implementing the
Conservation
Provisions As
Required

Figure 2: Wetlands Acres on Cropland, 1992

B Each dot represents 1,000 acres of wetlands

Source: NRCS's National Resources Inventory, 1997.

According to our survey, almost half of NRCS field offices do not follow all
required procedures in implementing the conservation compliance
provisions, including, for example, checking for wetlands violations during
a compliance review and finding a farmer in violation when the farmer
fails to implement an important conservation practice. The inconsistent
implementation of the conservation provisions increases the likelihood
that some farmers are still receiving federal farm payments even though
they let soil erode at higher rates than allowed or convert wetlands to
cropland. Our field office visits revealed similar problems. Furthermore,
the field offices may not be consistently enforcing the provisions,
according to our analysis of NRCS’s database on the results of compliance
reviews: the number of waivers and violations issued as a percentage of
total compliance reviews varied widely from state to state. Problems in
the field offices’ implementation of the conservation compliance
provisions occur for a number of reasons, such as the lack of periodic
training on how to conduct these reviews.
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Many NRCS Field Offices
Do Not Follow All
Required Steps in
Assessing Compliance

Our survey results indicate that 48 percent, or 903, of the field offices, are
not implementing one or more provisions for conducting compliance
reviews included in NRCS’s National Food Security Act Manual or other
related guidance, as shown below:

Nationwide, more than one-third, or 670, of the field offices, on average,
do not check for wetlands violations when conducting compliance
reviews. The lack of attention to potential wetlands violations varied by
state, ranging from 15 percent to 63 percent of the field offices in each
state; 18 states exceeded the national average of 36 percent.
Nationwide, 16 percent, or 250, of the field offices do not always review
tracts during the year after granting a compliance waiver to determine
whether the farmer had taken measures to achieve compliance. The
extent to which field offices do not follow this procedure varied
considerably from state to state.

Figure 3 shows that the range varied from 4 to 39 percent for the selected
states."

' We selected these states on the basis of such criteria as the amount of land that is subject
to the conservation provisions and geographic dispersion.
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. ________________________________________________________________________________________________________|
Figure 3: Percentage of NRCS Field Offices Indicating They Do Not Always Review Tracts the Year After Granting Compliance
Waivers, Nationwide and Selected States
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Source: GAO.
Note: GAOQ’s survey results.

» Nationwide, about 19 percent, or 324, of the NRCS field offices do not
always find a farmer in violation when the farmer fails to implement an
important conservation practice, as required by NRCS guidance. Figure 4
shows that from 4 percent to 38 percent of the field offices in selected
states failed to cite farmers for a major violation.
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Figure 4: Percentage of NRCS Field Offices Indicating They Do Not Always Issue a Violation When a Farmer Fails to
Implement an Important Conservation Practice, Nationwide and Selected States
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Note: GAO’s survey results.

Our field office visits revealed similar problems as shown below:

In 14 of the 20 offices, staff did not always conduct compliance reviews
during critical soil erosion periods as required by NRCS’s guidance; during
these periods, the soil is most susceptible to water or wind erosion.
Critical periods may include, for example, April, May, and June—when
planting occurs, crop residue is at its lowest level, and rainfalls may be
heavy. For example, in one office in Texas, none of the 25 compliance
reviews done during the 4-year period we examined were conducted
during the spring—the critical water erosion period. In another office in
Texas, none of the 11 compliance reviews done in 2001 that we reviewed
were conducted during the critical wind erosion period—January through
April. According to staff in the 14 offices, NRCS headquarters and state
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office delays in providing the lists of randomly selected tracts for
compliance reviews generally prohibited field office staff from conducting
the reviews within critical erosion periods.'

In five Nebraska field offices, staff improperly granted waivers in 28 of the
60 minor or technical waiver cases we reviewed. According to NRCS
guidance, staff may grant minor or technical waivers for conservation
deficiencies if these deficiencies have little impact on erosion control.
However, these 28 waivers were granted to farmers who had failed to
implement a major soil-conserving practice, such as maintaining terraces
or sufficient crop residue, thereby potentially allowing severe water-
related soil erosion to occur.”

In one Texas field office, NRCS staff did not properly conduct a
compliance review on a 9,878-acre tract in 2000. After the owner sold 166
acres of the tract for a commercial cattle-feeding operation in 1999, the
Farm Service Agency assigned new tract numbers to both the 166 acres
and the remaining 9,712 acres of the original tract in order to ensure
proper accounting for farm benefits. Nevertheless, NRCS requires that a
compliance review be conducted on all land included under the original
tract number. However, staff in the field office reviewed the 166-acre tract
only, not the other 9,712 acres, and yet reported the original tract as being
in compliance.

Staff in one Colorado field office—responsible for conducting compliance
reviews on about 40 tracts from 1998 through 2001—could find no
evidence that these reviews had been done after a thorough search of their
physical and electronic records. In contrast, these officials were able to
produce documentation for reviews conducted in the years prior to 1998.
Officials in this office indicated that it is doubtful that the reviews for 1998
through 2001 were done. Nevertheless, this office had reported that all the
tracts were in compliance during these years.

We also identified other types of situations in which field staff missed
opportunities to identify and correct noncompliance. First, according to
NRCS guidance, the agency’s field staff are required to report potential
instances of noncompliance identified when they visit a farm to provide
conservation technical assistance. In these cases, the guidance requires

¥ In September 2002, USDA’s Office of Inspector General reported a similar problem in
three Kansas field offices. See U.S. Department of Agriculture, Office of Inspector General,
Natural Resources Conservation Service Compliance with Highly Erodible Land
Provisions, Audit Report No. 10099-8-KC (Washington, D.C.: Sept. 10, 2002).

" In one of these offices, field staff granted the minor and technical waiver in 2 or more
consecutive years for 16 of the tracts.
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that the staff issue a 12-month waiver to allow the farmer time to take
corrective measures, while continuing the farmer’s eligibility for farm
program benefits.” However, fewer than 40 percent of NRCS field offices
reported that supervisors either generally or strongly encouraged them to
identify tracts in noncompliance when providing technical assistance.
During crop years 2000 and 2001, of the approximately 2.1 million
technical assistance visits NRCS made, it identified deficiencies and issued
waivers in only 22 instances. According to NRCS headquarters and field
staff, the agency’s field staff are reluctant to identify deficiencies and issue
waivers because they believe doing so would deter farmers from seeking
technical assistance in the future; others cited NRCS guidance as unclear
on when and how to issue a waiver for a deficiency discovered during
technical assistance visits.

Second, NRCS field offices do not always include a sample of tracts
related to farmers who participate in the Farm Service Agency’s Farm
Loan Program in their annual compliance reviews, as NRCS guidance
requires.” According to NRCS, in addition to the headquarters list of
tracts selected for compliance reviews that includes farmers who receive
farm program benefits and produce crops on highly erodible land, the field
offices are to conduct compliance reviews on a 5 percent sample of the
loan program participants who are producing crops on highly erodible
land. This 5 percent sample is taken to ensure oversight over farmers who
participate in the loan program but do not otherwise receive farm program
benefits. However, we found that in half of the 20 NRCS offices we
visited, NRCS and Farm Service Agency field staff did not ensure that they
included this sample of borrowers in each of the years we examined.

Finally, NRCS field staff do not always maintain documentation

supporting their decisions and do not always correctly report the results of
their compliance reviews as required by the National Food Security Act
Manual. For example, in 7 of the 20 offices we visited, the compliance
review case file contained a worksheet documenting the decision but no
evidence to show when the review was conducted, whether crop residue
measurements were taken, or what on-site conditions were observed.

% See NRCS, National Food Security Act Manual, third edition.

! See NRCS, National Food Security Act Manual, third edition, and the Farm Service
Agency’s Farm Loan Program handbooks.
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Significant Variation in the
Number of Waivers and
Violations May Indicate
Inconsistent Enforcement
among States

During crop years 2000 and 2001, 5 percent of all compliance reviews
resulted in waivers or violations, according to NRCS’s database on the
results of compliance reviews.” However, as table 1 shows, this
percentage varied significantly from state to state. For example, four
states—Iowa, Nebraska, North Dakota, and Oklahoma—experienced
significantly more waivers and violations as a percentage of reviews
conducted than the national average, while 10 states—Alabama, Arkansas,
Colorado, Georgia, Maryland, Michigan, North Carolina, South Dakota,
Texas, and Virginia—experienced fewer. This variation suggests that
NRCS'’s field offices are not consistently enforcing the conservation
compliance provisions. Similarly, of the 1,810 waivers and violations
issued during crop years 2000 and 2001, more than 80 percent occurred in
only 10 states—Illinois, Iowa, Minnesota, Nebraska, New Mexico, North
Dakota, Oklahoma, Pennsylvania, Vermont, and Wisconsin; these 10 states
represent only 36 percent of all reviews, suggesting again a lack of
enforcement consistency across states.

* Detailed information regarding waivers and violations was unavailable for crop years
1998 and 1999 because NRCS did not collect these data.

Page 20 GAO-03-418 Agricultural Conservation



Table 1: Results of NRCS’s Compliance Reviews for Selected States for Combined Crop Years 2000-2001

Waivers and
violations as a

Tracts reviewed for Tracts with Tracts with Total waivers and  percentage of tracts
State compliance NRCS waivers violations violations reviewed
Alabama 559 1 6 7 1.3
Arkansas 588 2 5 7 1.2
Colorado 883 15 4 19 2.2
Georgia 691 7 2 9 1.3
lowa 2,942 283 130 413 14.0
Maryland 235 1 0 1 0.4
Michigan 409 1 2 3 0.7
Mississippi 849 33 0 33 3.9
Nebraska 1,907 158 115 273 14.3
North Carolina 1,229 14 5 19 15
North Dakota 1,659 11 246 257 15.5
Oklahoma 706 74 2 76 10.8
Pennsylvania 374 14 7 21 5.6
South Dakota 906 2 2 4 0.4
Texas 1,923 17 3 20 1.0
Virginia 376 5 1 6 1.6
Washington 400 5 14 19 4.8
Wisconsin 1,460 59 30 89 6.1
Remaining 32 states 16,871 306 228 534 3.2
Total 34,967° 1,008° 802° 1,810 5.2

Source: NRCS.

Note: GAO’s analysis of NRCS'’s data.

“Total compliance reviews include tracts of 13,025 and 13,544 in 2000 and 2001, respectively, that
were randomly selected by NRCS headquarters. The total also includes tracts added by NRCS field
offices based on referrals from other agencies (e.g., tracts owned by employees of other USDA
agencies), whistleblower complaints, tracts owned by Farm Loan Program participants, and tracts
that maintained eligibility for farm benefits because of prior year waivers. These additional tracts
numbered 4,234 and 4,164 in 2000 and 2001, respectively.

* “Waivers” refers to NRCS variances and exemptions. An NRCS waiver does not change the fact
that the agency has made a noncompliance determination. The farmer receiving the waiver is still
considered to have committed a violation that must be corrected, unless the waiver was given for

severe or unusual conditions related to weather, disease or pests.

Total tracts with violations largely reflect NRCS’s preliminary noncompliance determinations, as of
the date these data were compiled. Many of these determinations were subsequently reversed by
NRCS--through granting variances or exemptions--on appeal from the affected farmers. Because
NRCS’s data on tracts with violations reflect a number of preliminary determinations that were
subsequently reversed by NRCS, the total number of violations reported for crop years 2000-2001 in
this table is greater than the total number shown for these years in Table 2. This latter table, based
on Farm Service Agency data, shows the actual number of tracts with violations referred by NRCS to
the Farm Service Agency for action.
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The Soil and Water Conservation Society and the Sustainable Agriculture
Coalition—two conservation groups—maintain that the wide state-to-state
differences may indicate inconsistent application or differing
interpretations of conservation compliance procedures. We also hold this
view. These groups also noted that some of these differences may be
explained by the differences in topography, local weather conditions, and
farmers’ ability to comply with the conservation provisions. More detailed
information on the results of NRCS’s compliance reviews is contained in
appendix III.

Several Factors, Including
Lack of Training,
Contribute to Problems in
Implementing
Conservation Compliance

Our survey and field office visits identified key reasons for the problems in
implementing the conservation compliance provisions. As figure 5 shows,
on the basis of our survey results, field offices reported lack of staff,
reversal of noncompliance decisions, and unwillingness to assume an
enforcement role as the primary hindrances in carrying out the provisions.

Page 22 GAO-03-418 Agricultural Conservation



Figure 5: Percentage of NRCS Field Offices Indicating Primary Hindrances in
Carrying Out Conservation Compliance Provisions

Lack of staff
Enforcement role
undesireable
Other
Reversal of
noncompliance
decisions
Source: GAO.

Notes: GAOQ’s survey results.

“Other” includes lack of NRCS guidance; lack of appropriate information, such as maps; compliance
reviews that are not a priority with supervisor; sample tracts that are received at inconvenient times;
and, external influences.

“Reversal of noncompliance decisions” includes decisions overturned by NRCS or USDA’s National
Appeals Division and waivers issued by the Farm Service Agency. However, Farm Service Agency
officials noted that the issuance of a “good faith” waiver by their agency does not, technically
speaking, represent a reversal of the noncompliance determination. They explained that although the
farmer involved remains eligible for farm program benefits, the farmer has committed a violation and
must undertake corrective measures within 12 months or risk losing these benefits at that time.
Nevertheless, for the purpose of our work, we made a distinction: a compliance review either results
in a violation, leading to the loss of a farmer’s eligibility for farm program benefits, or a waiver,
allowing a farmer to continue his/her eligibility.

In addition, 244 field staff elaborated on one of these hindrances—the
undesirability of the enforcement role—in their written comments to our
survey. For example, some wrote that it is difficult to provide assistance
to farmers most of the year in the small communities where the field staff
live and work and then have to cite some of the same farmers for
noncompliance, which may result in the loss of their farm program
benefits.

In this regard, our past work has noted this cultural conflict in NRCS
between its regulatory role under the 1985 act and its traditional role of
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advising and helping farmers.” Specifically, for the past 70 years, NRCS’s
role, including that of its predecessor organization, the Soil Conservation
Service, has largely been to work cooperatively with farmers to provide
technical assistance and foster voluntary conservation. With the addition
of the 1985 conservation compliance provisions, NRCS is often in the
conflicting position of acting as advisor to and regulator of farmers. Our
past evaluation and many of the studies we reviewed found that this
internal conflict contributes to the reluctance of the agency’s field office
staff, with whom most contacts with farmers take place, to cite farmers
with violations in their conservation plans because such violations could
cause farmers to lose their farm program benefits.

In addition to the primary hindrances noted by the survey respondents, 36
percent of respondents reported that since the mid-1990s, the agency’s
management has de-emphasized the conservation compliance provisions.
Instead, NRCS has shifted its emphasis to providing technical assistance
and 