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February 8§, 2011

The Honorable Tom Harkin

Chairman

The Honorable Michael B. Enzi

Ranking Member

Committee on Health, Education, Labor, and Pensions
United States Senate

The Honorable John Kline

Chairman

The Honorable George Miller

Ranking Member

Committee on Education and the Workforce
House of Representatives

Subject: Department of Labor, Employment and Training Administration: Wage
Methodology for the Temporary Non-agricultural Employment H-2B
Program

Pursuant to section 801(a)(2)(A) of title 5, United States Code, this is our report on a
major rule promulgated by the Department of Labor (Department), Employment and
Training Administration, entitled “Wage Methodology for the Temporary Non-
agricultural Employment H-2B Program” (RIN: 1205-AB61). We received the rule on
January 24, 2011. It was published in the Federal Register as a “final rule; request for
comment on specific issues” on January 19, 2011. 76 Fed. Reg. 3452.

The final rule amends the Department’s regulations governing the certification for
the employment of nonimmigrant workers in temporary or seasonal non-agricultural
employment. The final rule revises the methodology by which the Department
calculates the prevailing wages to be paid to H-2B workers and United States
workers recruited in connection with a temporary labor certification for use in
petitioning the Department of Homeland Security to employ a nonimmigrant worker
in H-2B status.

Enclosed is our assessment of the Department’s compliance with the procedural
steps required by section 801(a)(1)(B)(i) through (iv) of title 5 with respect to the
rule. Our review of the procedural steps taken indicates that the Department
complied with the applicable requirements.
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If you have any questions about this report or wish to contact GAO officials
responsible for the evaluation work relating to the subject matter of the rule, please
contact Shirley A. Jones, Assistant General Counsel, at (202) 512-8156.

signed

Robert J. Cramer
Managing Associate General Counsel

Enclosure
cc: Jane Oates
Assistant Secretary for the Employment

and Training Administration
Department of Labor
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ENCLOSURE

REPORT UNDER 5 U.S.C. § 801(2)(2)(A) ON A MAJOR RULE
ISSUED BY THE
DEPARTMENT OF LABOR,
EMPLOYMENT AND TRAINING ADMINISTRATION
ENTITLED
"WAGE METHODOLOGY FOR THE TEMPORARY
NON-AGRICULTURAL EMPLOYMENT H-2B PROGRAM"
(RIN: 1205-AB61)

(i) Cost-benefit analysis

The Department performed a cost-benefit analysis in conjunction with the final rule.
To the extent that the higher wages imposed by the rule result in lower employment
and lower output by firms who had employed those workers, the lost profits on the
foregone output and the lost net wages to the foregone workers represent a
deadweight loss. In economics, a deadweight loss is a loss of economic efficiency
when equilibrium for a good or service is not optimal. The final rule could result in a
56 percent increase in wages which would result in a 16.8 percent decline in the
number of H-2B workers requested by employers. The Department states that most
years the demand has far exceeded the 66,000 maximum visas allowed under the
program, and deadweight loss would only occur where the number of certified visas
is less than the cap.

The Department also discusses the transfers that would occur under the final rule.
To determine the total transfers to H-2B visa workers via the increased wages from
the new wage determination method, the Department multiplied the total number of
H-2B workers in the U.S. in a given year (115,500), which includes both new entrants
and an assumed portion of those who entered in each of the two previous years, by
the weighted average hourly wage increase ($4.83), the number of hours worked per
day (7), and the total number of days worked (217). The Department estimated that
the total annual average transfer incurred due to the increase in wages at

$847.4 million.

The Departments notes that the increase in the wage rates induces a transfer from
participating employers not only to H-2B workers, but also to U.S. workers hired in
response to the required H-2B recruitment. The higher wages are beneficial to U.S.
workers because they enhance workers' ability to meet the cost of living and to
spend money in their local communities, which has the secondary impact of
increasing economic activity and, therefore, generates employment in the
community. These are important concerns and a key aspect of the Department's
mandate to ensure that wages of similarly employed U.S. workers are not adversely
affected.

GAO-11-340R



(ii) Agency actions relevant to the Regulatory Flexibility Act, 5 U.S.C. §§ 603-605,
607, and 609

The Department states that it believes the final rule is not likely to impact a
substantial number of small entities and therefore a final regulatory flexibility
analysis is not required by the Regulatory Flexibility Act. However, in the interest of
transparency, the Department prepared a final regulatory flexibility analysis to
assess the impact of the final rule on small entities.

(iii) Agency actions relevant to sections 202-205 of the Unfunded Mandates Reform
Act of 1995, 2 U.S.C. §§ 1532-1535

The Department determined that the final rule does not contain any federal mandate.
The final rule does not impose an enforceable duty upon state, local, or tribal
governments, or impose a duty on the private sector which is not voluntary.

(iv) Other relevant information or requirements under acts and executive orders

Administrative Procedure Act, 5 U.S.C. §§ 551 et seq.

On October 5, 2010, the Department published a notice of proposed rulemaking in
the Federal Register. 75 Fed. Reg. 61,578. The Department received almost 300
comments on the proposed rule, which it determined included 251 completely
unique comments, 8 duplicates, and 39 form letters or based on a form letter. The
comments were from individual employers, worker advocacy groups, labor
organizations, small business advocates, business associations, law firms,
government agencies, including the Chief Counsel for the Office of Advocacy of the
Small Business Administration, Members of Congress and congressional committees,
and various interested members of the public. The Department discussed these
comments in the final rule. 76 Fed. Reg. 3452.

Paperwork Reduction Act, 44 U.S.C. §§ 3501-3520

The final rule imposes no new information collection requirements. The
requirements for the current H-2B program are approved under OMB Control
Number 1205-0466.

Statutory authorization for the rule

The final rule is authorized by the Immigration and Nationality Act, as codified at
8 U.S.C. § 1101(a)(15)(H)(ii)(b) and 8 U.S.C. § 1184(c)(1).

Executive Order No. 12,866 (Regulatory Planning and Review)

The final rule was determined to be economically significant under the Order and
has been reviewed by OMB.
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Executive Order No. 13,132 (Federalism)

The Department determined that the final rule does not have federalism implications
because it will not have substantial direct effects on states, on the relationship
between the states, or on the distribution of power and responsibilities among the
various levels of government.
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	Enclosed is our assessment of the Department’s compliance with the procedural steps required by section 801(a)(1)(B)(i) through (iv) of title 5 with respect to the rule.  Our review of the procedural steps taken indicates that the Department complied with the applicable requirements.
	If you have any questions about this report or wish to contact GAO officials responsible for the evaluation work relating to the subject matter of the rule, please contact Shirley A. Jones, Assistant General Counsel, at (202) 512-8156.


<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /PageByPage
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Off
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams true
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness false
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Preserve
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages false
  /ColorImageMinResolution 150
  /ColorImageMinResolutionPolicy /Warning
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasGrayImages false
  /CropGrayImages false
  /GrayImageMinResolution 150
  /GrayImageMinResolutionPolicy /Warning
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasMonoImages false
  /CropMonoImages false
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /Warning
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (U.S. Web Coated \050SWOP\051 v2)
  /PDFXOutputConditionIdentifier (CGATS TR 001)
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<
    /ENU (Use these settings to create Adobe PDF documents suitable for reliable viewing and printing of business documents.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting true
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AllowImageBreaks true
      /AllowTableBreaks true
      /ExpandPage false
      /HonorBaseURL true
      /HonorRolloverEffect false
      /IgnoreHTMLPageBreaks false
      /IncludeHeaderFooter false
      /MarginOffset [
        0
        0
        0
        0
      ]
      /MetadataAuthor ()
      /MetadataKeywords ()
      /MetadataSubject ()
      /MetadataTitle ()
      /MetricPageSize [
        0
        0
      ]
      /MetricUnit /inch
      /MobileCompatible 0
      /Namespace [
        (Adobe)
        (GoLive)
        (8.0)
      ]
      /OpenZoomToHTMLFontSize false
      /PageOrientation /Portrait
      /RemoveBackground false
      /ShrinkContent true
      /TreatColorsAs /MainMonitorColors
      /UseEmbeddedProfiles false
      /UseHTMLTitleAsMetadata true
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /BleedOffset [
        0
        0
        0
        0
      ]
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName (U.S. Web Coated \(SWOP\) v2)
      /DestinationProfileSelector /UseName
      /Downsample16BitImages true
      /FlattenerPreset <<
        /ClipComplexRegions true
        /ConvertStrokesToOutlines false
        /ConvertTextToOutlines false
        /GradientResolution 300
        /LineArtTextResolution 1200
        /PresetName ([High Resolution])
        /PresetSelector /HighResolution
        /RasterVectorBalance 1
      >>
      /FormElements true
      /GenerateStructure true
      /IncludeBookmarks true
      /IncludeHyperlinks true
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MarksOffset 6
      /MarksWeight 0.250000
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /UseName
      /PageMarksFile /RomanDefault
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice




