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Raul Espinosa for the protester.

Maj. Timothy A. Furin, Department of the Army, for the agency.

Paul N. Wengert, Esq., and Glenn G. Wolcott, Esq., Office of the General Counsel,
GAO, participated in the preparation of the decision.

DIGEST

Protest alleging solicitation impropriety is dismissed as untimely where protest was
not considered to have been filed with GAO until after the time set for receipt of
quotations.

DECISION

FitNet Purchasing Alliance, a small business, protests the terms of request for
quotations (RFQ) No. W912TF-08-T-0025, issued by the Department of the Army, for
exercise room equipment. FitNet argues that the agency’s issuance of this
solicitation reflects “unfair procurement practices.” More specifically, FitNet asserts
that the agency’s issuance of this solicitation reveals that the Army’s cancellation of
an earlier RFQ for the same equipment (W912TF-08-T-0016) was improper, and
maintains that the earlier RFQ should be reinstated and the new RFQ canceled.

We dismiss the protest.

In April 2008, the agency issued RFQ No. W912TF-08-T-0016, seeking quotations for
exercise room equipment. In May, a contract was awarded to an offeror other than
FitNet and, thereafter, FitNet filed a protest challenging the size status of the
awardee. Thereafter, the agency cancelled the prior procurement, stating that funds
were no longer available to complete the purchase and advising FitNet that, “[i]f



funds become available in the future . . . another solicitation will be done.”" Letter
from Contracting Officer to FitNet, June 26, 2008, at 1.

On September 2, the agency issued RFQ No. W912TF-08-T-0025 as a small business
set-aside, again seeking to acquire the exercise room equipment. Among, other
things, the solicitation stated: “Quotes are due: 8:00 AM on Monday, 8 September
2008.” RFQ at 3.

The agency states, and FitNet does not dispute, that FitNet did not submit a
quotation responding to the most recent solicitation for the exercise room
equipment. Rather, FitNet submitted a protest to our Office challenging the agency’s
issuance of this solicitation.

Our Office’s business hours are from 8:30 a.m. to 5:30 p.m., eastern time. However,
FitNet delayed submission of its protest until after the close of business on Friday,
September 5; instead it transmitted the protest to our Office shortly before 6:30 a.m.
on Monday, September 8.

Our Bid Protest Regulations contain strict rules for the timely submission of
protests. They specifically require that a protest based upon alleged improprieties in
a solicitation that are apparent prior to the closing time for receipt of initial
proposals be filed before that time. 4 C.F.R. § 21.2(a)(1) (2008). Our timeliness rules
reflect the dual requirements of giving parties a fair opportunity to present their
cases and resolving protests expeditiously without unduly disrupting or delaying the
procurement process. Dominion Aviation, Inc.--Recon., B-275419.4, Feb. 24, 1998,
98-1 CPD ¢ 62 at 3.

We have held that, when a protest is transmitted to our Office (either by e-mail or
fax) outside of business hours, we will consider the protest to have been filed at the
time our Office next opens for business following receipt of the submission. Guam
Shipyard, B-294287, Sept. 16, 2004, 2004 CPD § 181 at 2. Here, as discussed above,
FitNet’s protest was filed after the closing time established for submission of
quotations. Accordingly, the protest is untimely.

The protest is dismissed.

Gary L. Kepplinger
General Counsel

' The size protest sought to deny the awardee the contract under the earlier RFQ.
When that earlier RFQ was canceled, it achieved essentially the same result--the
prior awardee was denied the contract. FitNet’s protest does not show how it has
been harmed by the Army’s decision to pursue further competition under a new RFQ
(which, like the earlier one, is set aside for small businesses).

Page 2 B-400553




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /PageByPage
  /Binding /Left
  /CalGrayProfile (None)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Off
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /SyntheticBoldness 1.00
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams true
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Preserve
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /False

  /Description <<
    /JPN <FEFF3053306e8a2d5b9a306f300130d330b830cd30b9658766f8306e8868793a304a3088307353705237306b90693057305f00200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e30593002>
    /DEU <>
    /FRA <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
    /ENU <>
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice




