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The Honorable John Pastore, Chairman .
Joint Committee on Atomic Energy THT 72 (o
Congress of the United State -
Dear Mr. Chairman:

This report is in response to your lerter of March 14,
1975, asking us to evaluate certain preposeu legislation sub-
mitted by the Energy Research and Deveiopment Administration
on March 10, 1975, to the Joint Committee on Atomic Energy.
This propused legislation involves major revisions to the
authorization for the Clinch River Breeder Reactor Demon-
stration (CRBR) plant project along wiin proposed changes
to the existing underlying documents governing the project.

ve reviewed the proposed legislation and underlying
docurents submitted to the Joint Committee. Our review fo-
cused on changes the Energy Research and Development Admini-
st.ation is proposing to the existing documents. wWe held
discussions with Administration representatives knowledgeable
of, and responsible for, preparing the proposed legislation
and other documents. The major changes being proposed as
we2ll os the concerns we have are described in the enclosure.

~ Our major observations regarding the proposed legis-
lation and underlying documents are:

--An additional criterion is being added to the arrange-
ment to allow the utility participants to withdraw
their support from the project if there is a dis-
agreement over major changes in reference design ara
specifications. This could allow the utility parti-
cipants to terminate their involvement over design

- changes which may be brought about by actions of the

-

~-~The Administration's intent is to assume responsibil-
ity for managing the project with a single, integrated
Government-utility staffed organization. However,
the various documents suumitted to the Joint Committee
do not clearly delineate the manner in which the pro-
ject will be managed. Rather, they contain ambiguous
and seemingly inconsistent language regarding respon-

I

‘4 Nuclear Regulatory Commission. <§Z'

>



B-164105 ' e

— -
<. \\ :

sibilities and management. Although Administration
offieials believe that the documents are clear, tney
told us that the documents will be revised to state
that the Administration will manage the project.

\\N\,——Administration officials believe that the Government's
share of the total project cost is now authorized
under Public Law -273 and that the proposed legisla-
tion would continue such authorization by virtue of

. one of the underlying documents lying before the Joint

T Committee—for 45 days, as required by the basic en-
abling legislation. It is not clear to us that the
legislative history authorizing this project supports
this view. The Administration believes that the Gov-

ernment's snare ($1.468 billion) of the currently
estimated total projuoct cost (51.736 billion) is like-
wise fully-%uthorizea by virtue of onz of the under-

.- lying gycuments lving before the Joint Committee for
45 days, as required by the basic authorizing legis-
lation. However, the proposed lecislaticr seeks spend-
ing authority for only 1 year (plus the 3 month tran-
sition pericd) znd the authorization of avpropiiations
as necessary for a 5-ycar operating period.

Because of time limitations, we did not obtain the Admin-
istration's formal comments on this report, but the contents
were discussed with Administration representatives during
our review and their comments were incorporated where appro-
priate.

We are sending a copy of this :2port today to the Vice
Chairman of your Committee. Ve are also scnaing copies to
the Administrator, Energy Research and Development AGmini-
stration. We do not plan to distribute this repnrt further
unless you agree or gublicly announce its contents.

S'fy yours
_ it

Comptroller Genersa
of the United Stat's

Enclosure
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Introduction

Jescription of the documents submltted to the
Joint Committee :

I
Need for ERDA to establish clear manégement
responsibility )

Funding authorization requested by ERDA through

the proposed changes

!

Addxt;onal termlnatlon c;iterion

Utility liébility vpon project termination

Payment of management fées to reactor
manufacturers involved in the CRBR project

Access to records clause

Request for statutory exemptions

Other matters to be considered

AEC
BRC
CREBR
CE
ERDA
LMFBR
PMC

VA

ABBREVIATIONS

Atomic Energy Commission

Breeder Reactor Corporation

Clinch River Breede: Reactor

Commonwealth Edison Company
Energy Research and Development Administration

iiquid Metal Fast Breeder Reactor
rroject rtanagement Corporation

{
t

Tennessee Valley Authority
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DEVERQPMEST ADMINISTRATIONTS PROPOSLD 5 T
TARRANGEMENT FOR THE CLINCIi RIVER A —
BREEDEK KEACTOR DZRONSTRATION PLART PROJLCT
— | \ \
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\\bﬁ In a letter of March 14, 1975, the Chairman, Joint Com-
ittee on Atomic Energy, asked the General Accounting Office
to evaluate certain proposed legislation submitted by the
Energy Research and D\yefgpment Administration (ERDA) on
March 10, 1975, to the Joint Committee on Atomic Energy.

\\\-Tn1s proposed 1eg1siat10n, with a bill analysis, involves
major revisions to the authorization for the Clinch River
Breeder Reactor Demonstration (CRBR) plant project along
with proposed changes to the existing underlying documents

. governing the project. These underlying documents are: (1)

- amended statutory criteria for Fourth Round Arrangements

under ERDA's Power_-Reactor Denmonstration Program {({(riteria)
and (2) revised pfogram justification data arrangement No.

.¥2-106 (Justification pData).

—

In 1970 the Congress authorized (Public Law 91-273, as
amended) the Atomic Energy Commission (AEC)--the predecessor
agency to ERDA--to enter into cooperative arrangements with
private industry to build and operate the CRBR rroject. On
sulv 25, 1973, AEC entered into a four-party contrac- amcng
AEC, the Tennessee Valley Authority (TVA), the Commonwealth
Edison Company (Ct), and the Project Management Corporation
(PtiC) to develop and demonstrate successfully a Liquid Metal
Fast Breeder Reactor (LMFBR) by 198(G. PMC was created 1in
March 1972 to manage the project and administer the contracts
for the design, construction, and operation of the plant.
PMC is neaded 5y a five-member board of directors: two from
T™VA, two frcm CE, and one from the Breeder Reactor Corporation
(BRC), which was created at the came time to collect contri-
butions from various <&lectric utilities and to ramit tne
collected funds to FMC to carry out the project.

AZC estimated that $699 million would be rejuired to de-
sign, construct, and operate the project, of whi:h private
project participants, primarily utilities, were ‘'xpected to
provide from $274 to $294 million, including $206 to $40, mil~
lion from reactor manufacturers. AEC was autheri-ed to con-
tribute a total of about $422 million, $92 million' o. which
was to be in direct financial assistance, $10 mi.ljion in
special nuclear material, and $320 million in de’elopment

15100 million has been authorized of which 38 mi.lion was
for the Project Definition Phase of the program.
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work from AEC's ongoing LMFBR oase progran. Base program

funds wer2 limited to 5u percent Oof the then estimatea capital

cost of the plant. The airect assistance and base program
funds were restricted as to what they could be used fqQr. 1In
general, they cculd not be used for end capital items' tor
the plant.

EPDAJS cost estimate for completing the CRBR prcject
is now $1.736 billion--an increase of more than $1 billion.
Because utility contributions were fixed, ERDA, by ccntract,
accepted the open-end financial risks connected with the
project and aareed to seek funds for any cost increase.
Because of the large increase in the |[financial contribution
needed from the Goverrment, LRDA has propcsed changes in the
CRBR errangement wnich would enable ERDA, instead of puC,
to direct and manage tne project with a single, integrated
Government-utility staffed organization.

Tnre i1gh the proposed legislation, amended Criteria, and
revised Justification Data, ERDA is also seeking cuthoriza-
tion for a single funding category to cover the research
and development, engineering, deaign, construct:on, testinqg,
and operaticn of the plant rather than the two funds--CRBE
direct assistance funds and basc program funds through which
it has been participating in the project. The authorization
requested woulu eliminate restrictions on the use ot the two
separate funds and provide ERDA the required mean3 to sup-
port the project.

DESCRIPTION OF THE DOCUMENTS
SUBMITTED TO THE JOINT COMMITTEE

Secticn 106(b) of Public Law 91-273, as ame ged, pro-
vides that, before ERDA enters 1nto anry arrangen nt or amend-
ment thercsto for participating in the research anrd develcp-
ment, design, construction, anu operation of a liguid metal
fast vreeder reactor demonstration plant, ERDA w.st sabmit
the basis fcr sucnh an arrangement to the Joint ¢ :.mmittee on
Atomic Energy. The law further provides that th: basis for
such an arrangement must lie before the Joint Co amittee for
45 cays while the Congress is in session, unless the Joint
Commnittee walvas the period. Tne arrangement an: any amend-
ments theretc¢, <subsequently entered 1into, must b» 1n accord-
ance with that basis, On Marcn 10, 1975, ERDA s-bmitted to

T png capiéal ttems” are plant and equipment components or
nardware 1tems which have 3dentifiable characteristics
with a life of at least 1 year, are intended for use in
accomplishing the purpose ot the plant, and are generally
capitalizeu over their useful life without cont-mplated
disposal.
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the Joint Committee the Justification Data, Criteria, and
bill .analysis to describe the proposed changes to the pre-
sent arrangement.,

) Wwith Joint Committee approval c¢f the Justification Data,

ERDA plans to modify the existing four-party contract to
recognize ERDA's assumptiocn of project management control.
ERDA officials are presently negotiating with the other three
pairties-~CE, TVA, and PM{--based on the terms of the proposed
legislative revicions and subject to any changes nade in
“those revisions. ERDA officials advised us that, and we
agree, technically the Joint Committee does not have approval
rights over modifications to the four-party contract. How-
ever, ERDA plans to work closely with the Joint Committee
staff to insure that the modified contract 1is consistent with
the Justification Data. ERDA plans to provide a copy of the
modified contract to the Joint Committee after it has been
executed.

Bitl analysis

A bill analysis is a stendard document accompanying any
proposed legislation. In cases of disagreement over inter-
pretatioa of legisiation, it helps clarify the author's in-
tent. As such, it 15 an important part of the history of
any legislation.

One section of the analysis submitted by ERDA describes
the prominent features of the revised management arrangements
in the areas of (1) relationship and responsibilities of the
pacrties, (2) financial asvects, and (3) protection of basic
interest of the parties. According to ERDA officials, this
section has teen agreed to and approved by all tie major
parties involved .n managing the proiect--ERDA, E, TVA,

PMC, and BRC. The parties are using this section as a basis
for negotiating a-'modification to the current four-party
contract.

Criteria

The Criteria, which is referred to in Public Law 91-273,
describes the design requirements and objectives of the
LMFBR program. It establishes the basic parameteurs of the
relationship of ERDA to potential contractors and describes
the anticipated degree of participation by ERDA, utility
companies, and reactor manufacturers in the program. It pro-
vides the general framework from which ERDA develops the
Justification Data.

The proposed Criteria and legislation inclule a section \
which permits ERDA to change the Criteria at any time it .
considers appropriate and in the best interests ~f the pro-

385489
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o
ject. ERDA officvi.ls said that this does not reflecﬁfaﬁ&:ir .
change in intenf_since similar wordirg is included in Ythe

\ T e e

existing criteria.
ERCA cfficials told us that technically they can change

the Criteria without first obtaining Joint Cocmmittee approval.

owever, these officials told us that as a matter of practice
they would not make any changes to the (Criteria without first
\Q:fifying the Joint Committee.  These officials statea that,
ih—any event, any significant changes in the Criteria vould
require a cnandge in the Justification Data, which is reqguired
to be submitted in ady£hce to the Joint Committee,

-

T~ _Justificatisn Data

The Justification Data generally describes the arrange-
ment for carrying out the CRBR project. This aocument in-
cludes the names of the participating parties, the general
features of the proposed arrangement, a description of the
proposed project,~and tne amount uvf the estimated cost to
be incurred by ERDA and the participating parties. This

~document is thle "basis for the arrangement" required .under
Section 106i{b) of Public Law 91-273.

NEED FOR ERDA TO ESTABLISH
CLEAR MANAGEMENT RESPONSIBILITY

In its letter dated March 10, 1975, to the Joint Com-
mittee ERDA stated that its proposed changes in nroject
arrangements

"* * * are necessary to clearly delineate tae manner
in whizh the Project will be managea in the future,
in recognition of the major increase in governmentel
financial involvement and the need to establish a
single-line, integrated project management organi-

zation.," ///

In our opinion, the various documents submitted to the
Joint Committee do not clearly delineate the manier ir which
the project will be managed, but tather contain mmbiguous and
seemingly inconsistent language regarding resporiibilities
and authorisetion for management.

Although the broai language prcposed author izes SRDA
to enter inte “such arrangements as 1t may deem approfriate”
and thus permits ERDA .0 manage the project, the propused
revised authcrization lL.ill does not explicitly ;rovide for
management ot the project by ERDA.

The 0ill analysis states



"* * # FROA will nave management re~ponsibilitv for
the Project commensurate with the lurge Govern-
ment investment, but with due reccgnition of tre
mean.ngful participation and involvement of the
manufacturing and utiiity industries throujh tte
making availakble to the Project of policy r1uid-
ance, technicai and management expertise,
personnel, fac:ilities and funds."

Other sections of the documents submitted o the Joint
Commlttee indicate that PMC will continue to ha ¢ a domirant
cole in project mdnagement For example, the Justificstion

Data states
"PMC will be authori-ed to manage Lhe proj:ct,
subject to assignmeint of management resper si-
bility to ERDA as’ deemed.appropriate by it (ERDA}
commensurate with the degree of ERDA's financlal

participation and risk, and PMC's role will! trere-
vpon change from project manag@r to ul ;llt\ lia-son
and general project overview."

The blill analysis :tates in part tha* whil¢ ERDA would

assume the responsibili:y of managing the Projec ., it would

also

“* % * yndor contrict witn PMC, obligate 1t3elf (1)
to manage and carr’ out the Project 'n an o!tficieat
and effective mann:r conslstent wi. ‘roject objec-
tives and (b} to design and builg trn lant sub-

| stantially in conformence with the pre 11y

! approved reference design and soeciticavwons.”

In addition,. tne bill analysis states that PMC will admini-
ster the utilities' interests in the project, including
“approving any proposea major changes in Project scope or
devi. ‘on from the approved reference deiign or specifi-
cations." ERDA officials told us that =ne four -party
contract will be modified to define majo: chang s as any
changes wnich could reasonably L: expectad to (.) increase or
decrease the estimated project cost by $25 million or more,
{2) 1ncrease or decrease the current estimated ;roject
schedules byl year or more, or {3, otherwise :; :cif callv
jeopardize the probability of achieving any of :ie principle
project objegtives.

The bill analysis and Justification Data -.Lite ihat
ERDA could mare major deviations to the approv.c ref.rence
design, but ti.at PMC or the other parties {(TVA, IRC, and CE)
would be enti.led to invoke the Proiect termin.at on j.roce-
dures solely hecause they did not agree with tr« deviatior.




-

The~bill analysis states, in part, that s
S \

“* * * the present mechanism for reviewing disputed
‘ Project decisicns would remain with the exception
. —+that ERDA would have final decisional authority

in Pr030~t matters, provided that such decisions

are corsistent with Project objectives and the’

contractual rights and obligations or the parties,

including tre rights of PMC to approve any major

change in Project scope or geviation from the

referencc _design or specifications." (Underscoring

" supplied.y
ra
~
_Altheugh the bill analysis explicitly gives ERDA

"tinal decisional authority,” it appears to limit ERDA's
right to proceed with the Project work. We were tcld by an
EKDA official that PMC's approvel rights are intended to
refer only towMC's right tc i.voke teraination procedures
if a major deviation from the approved -eference design or
specifications is involved. However, since the proposed
new termination criterion refers only to a design change and

“not to”a major change in project scope, it appears from this

language that ERDA's "final decisional autno.ity" canndt be
exercised to effect major changes withcut PMC approval and
that under the threat of invoking termination prccecures
ERDA could be effectively precluded from proceeding with
the project on the basis of a design change with which JMC
disagreed. EBNA officials told us, however, that the
modification to tine four-paoiv c0ﬂtract will explicitly
Erovide that ERUA can preceed with the project work during
the course of termination procedures. They also told us
that the private participants have agreed to include this
provision in the modified contract. In additior to having
the right to approve major c!-anges in the scope of the
project and to invoke t:rmination proceedings, PMC would
also, pursuant to the Justification Data, have the right

to "enter 1nto project contract commitments as appropriate.”
In cur view, €€§ provisions regarding management responsi-
bility, including FMC's right to enter into project contract
commitments, in the vill analvsis and Justificeation Data
are inconsistent. Sucnh inconsistencies suggest to us that
ERDA will not be 2nle to exercise the usual management
prerogatives 1in the areas of design anag other changes and
that it may be subject to reztraints in other managemen*
areas.

We discussed these inconsistencies with ERDA oftfticials

and they told us tnat, although they believe the documerts are

clear, ERDA will r2vise the documents to state that ERDA

will manage the project. ERDA officials stated also that
the revised four-party contract would clearly state that

ERDA will manage tne project.



FUNDING AUTHORIZATION

_REQUESTED BY ERDA TIHROUGH

THE_PROPOSED CHANGES

ine proposcd legislation, which will amend Sectiop
106¢a) of Public Law 91-273, provides the following autnor-
izatiPn for the project:

?* *# * 5181,500,000 is hereby authurized to be
appropriated to the ERDA fotr continuing the
research and deveiopment, engineering, design,
construction and testing of| this demonstration

~-power plant during FY 1976 and the Transition
Period (July 1, 1976 - September 30, 1976),

211 of such sums, including' those heretofore
authorized, to be-available for use i. accord-
ance with the hereinabove menticned criteria
as amended, together with suaun additional
appropriations As may be necessary and suff .-
cient for its « ration for & period not to
exceed 5 years.”

In addition to tnis proposed legislation; an attachment to
the Justification Duta presents the current estimate of the
Government's share ($!.468 billion} of the total estimated
project cost ($1.736 billion).

ERDA officials expressed their belief that the Gov-
ernment's share of the total project cost is now authorized
under Public Law 91-273 and that the proposed legislation
would continue such authorization by virtue of the Justifi-
cation Data lying before the Joint Committee for 45 days,
unless the Joint Committee specifically disapproves this
activn. Thus, ERDA's position is that it wis not before,
and would not be i1 the future, required to seek authori-
zation on an annual basis from the Joint Committee but that
it could directly seek appropriations. ERDA officials told
us that the intent of the proposed legislation is to allo-
cate an amount from the total project funding authorization
needed for fiscal year 1976 plus the 3-month traasition
period.

w
It is not clear to us that the Gouvernment's share of

the total project cost is now or will continue to be

authorized by virtue of the Justification Data lying

before. the Joint Committee for 45 days, unless rejected.

The history of the legislation authorizing the project

does not, in our view, clearly support the conclusion that

ERDA's total project cost can be authorized in this manner.

We believe it important to point out, however, that ERDA

believes it now has and will continue to have authorization

for the total Government cost of project participation, even
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though the proposed revision to the legislation does not
“include this amount.

In our view the Joint Committee should clarify (1)
whether pursuant to section 106(b). of Public Law 91-273,
as amended, ERDA can obtain authorization for the total
estimated cost of the project by virtue of the Justification
Data lyving before the Joint Committee for 45 days and (2)
whether the proposed legislation would authorize appropri-
ations for fisca. year 1976 and the transition period or
rather allocate for thet period sums already authorized.

According to ERDA officials, the language in the bill
for authorizing apprcpriations as necessary for a 5-year
demonstration period was included to be consistent with the
manner in which the project was originally authorized and
to provide a clear indication to the Corgress and the utility
participants that it is intended that t.e plant operate once
it is built and that funds could be anticipated to be
appropriated in the future for such purpose. EkDA otri-
cials believe that withcut this indication the utility
‘participants not only could but might very well; invoke the
termination procedures and end their involvement in the
project.

ADDITIGNAL TERMINATION CRITERION

The existing four-party contract permi.s tie project
participants to begin termination proceedings it ‘one or more
of specified terminatioy criteria are met. A provision 1in
the proposed Justificat.on Data would add anothe: terri-
nation criterion, which is a failure by the project partici-
pants to agree on significant changes in the currently ap-
proved reference design. According to ERDA officials, this
criterion is being added because the utility participants want
to insure that the project will either be built in accordance
with the current cesign or have an option to withdraw.

In this regard, a currently unresolved issue is whether
the CRBR is designed so that it can acceptably accommodate
the consequences of a core disruptive accident. The Nuclear
Regulatory Commicsion believes that such an accident, although
unlikely, is witrin the realm of possibility and should be
provided for in the design of the CRBR. Accommodation of a

core disruptive accident, according to the Nuclear Regulatory

Commission, may necessitate additional features, such as a

oEoT DOCUMENT FWF%EE;ASLE



core catcher]//’The current reference design does noﬁ have a
provision for a eore catcher. ERDA has started work on an
alternatz CRBR design which includes a core catcher in the
event that ongoing research and development fails to show
that a—core catcher is not needed.
‘ !
/ - There are very strong indications that the utility par-
\\éfcipants are opposed to including a core catcher in the CRB!
esign. If Nuclear Regulatory Commission rulings bring about
a requlrement for a core catcher to be added to the CRBR
design, the proposed ditional termination criterion would
permit the utilits /companles to begin termination proceedings.

T~ ERDA UffiETals told us that if a core catcher must be
added to the CRBR it would not necessarily render the LMFBR
concept uneconomicil. However, ERDA is proposing to permit
the private project participants the option to begin termi-
nation proceedings if there is a major deviation in project
design, which the core catcher would be. Termination of
utiiity participation in the CRBR would lead to termination

_-0f the four-party contract. ERDA could continue with the
project without the utilities. However, if ERDA did not,
the viability of the LMFBR concept would not be demonstratea
in this country. The possible consequences of a decision
by the Nuclear Regulatory Commission that could make a core
catcher necessar’ could place tremendc 15 pressure on this
regulatory agency in arriving at a decision.

Moreover, the basis for permitting termination of pri-
vate participation in the project, with its potential con-
sequences, for a design change that (1} is brought about by
a decision of the Nuclear Regulatory Commission over which
ERDA, of course, has no control and (2} would make the CRBk
plant licenseable--which is a majo. objective of the CRBR
project—-~is uncle:ir to us. It may be desirable for the Joint
Committee to pursite with ERDA the need for this additional
termination criterion.

UTILITY LIABILITY UPON
PROJECT TERMINATICY

The utilitiec' total! pledges of more than $250 million
are to be collected and remwtted for project use in 1& annual
$25 million installments.

1A core catcher 1c¢ a device located beliow or within the

reactor vessel which, in the event of a core disruptive
accident, will spread out the core debris. This would
prevent material from reforming into.a mass capable of
a chain reaction and prevent core residue from melting
through the bottom of the reactor.

BEST DOCUMENT AVAILABLE



Under the current Justification bata, 1if the projecct ter-
minates, the utilities would pay 50 percent of the obligations
incurred on the project up to the limit of the utilities’
total pledges. Conseauently, if the project terminated in
1976, for example, the utility pledges to be collected in 167
and later could have been collected and used to pay project
ob}igations up to and including termination. Also, utility
pledges could be used as colldteral for project loans.

1
3
¥

Under the proposed Justification Data, only those util-
ity pledges collected and due!in the year the project termi-
nates would “e used to pay project obligations. In addition
utility pledges would not be dvailable for use as collateral1
for project- loans. E

' According tco ERDA officials, these proposed changes are\
viewed by ERDA and the private participants in tae project as|
necessary revisions to reflect the proposcd management struc-)
PAYMENT OF MANAGEMLNT FEES TO ' : \
REACTOR MANUFACTURERS INVOLVEE . w

ture. '
1N THE CRBR PROJECT

Three reactor manufacturers are involved in the CRBR pro-
ject. Westinghous=2 Electric Corporation is the lead reactor
manufactu r and Ge2neral Electric Corporation and Atomics
International--a division of Rockwell International--are sub-
contractors to westinghouse, Under the current arrangements,
management fees (profit) can be paiac to all three CRBR re-
actor manufacturers for work financed unaer the base program
or by utility contributions. Howevzr, management fees cannot
be paid to the lesd reactor manufacturer out of the $42
million in direct assistance funds. ERDA officials told us
that the reason for this is twofold:

--AEC traditionally had not paid tees to recactor
manufacturers in cooperative demonstration pro-
grams.

--AEC had anticipated, under the existing (riteria,
awarding a contract to one reactor manufacturer

1 who would have ovorall management responsibility
\ for the CRBR project. That manufacturer would
have a decided advantage over the remaincer of
i the nuclear industry. AEC concluded, then, that
. the selectea reactor manufacturer should not be
! entitled to a fee over and above the benefit he
would receive by virtue of his participation
in the program.



ERDA now proposes, through a change in the Criteria, to

pay the CRBR reactor manufacturers aprropriate management fees

for all work performed for the project. ~RDA contends that a
~ fee is now defensible because the situation anticipated by
the original Criteria did not materialize. An exclusive co-
operative management relationship with a single reactor manu-
facturer was not realized and a gencral involvement of the
three major reactor manufacturers ir. the CRBR project has
evolved. As such, ERDA officials believe that it would be
unrealistic and uireasonable to exp:ct these manufacturers

to commit thems lses to such an extensive program simply for
reimbursement ¢ costs.

Payment of fees for work
ailready performea

. The pruposed Criteria, says ERDA, would giv: ERDA the
authority to negotiate and pay fees for work alrcady per-
formed. ™he ERDA officiale said that they do not intend to
pay fees to the lead reactor manufacture:r but do intend :c
pay fees to che two major program subcontractors for work
already rerformed. ERDA has already negotiated fevs with
the two major subcontractors, assuming affirmativ: action of
the Joint Committee on the proposed legislation ind other
documents.

ERDA officials said that the lead reactor manufacturer,
by virtue of its lead management role, probably has benefited
more from the past arrangement than the subcontracturs and
therefore should not be entitled to a fee for work already
performed. We rointed out to ERDA officials that the lead
reactor manufacturer will continue in 31 lead management role
in the future. ERDA officials said thit they recognized
this and indicated that any future negstiated fixed fees
with the lead reactor manufacturer would be negotiated so as
to reflect their degree of benefit.

ACCESS TO RECORDS CLAUSE

The PMC contracts with Westinghouse as lead reactor
manufacturer anu Burns & Roe as architect-enginc r stipulatc
that the Comptroller General .{or his duly autho' ized repre-
sentative) shall have access to the pertinent 1.corcs of
Westinghouse and Burns & Roe. Moreover, the or tginas con-
tracts required both Westinghouse and Burns & koe to insert
in their subcontracts a Comptroller General examination of
records clause. However, in late March 1975, the Westing-
house and Buris & Roe contracts were amended by PMC to delete
the requirement for a Comptroller General acces clause.

ERDA explained that this was done because Gener.l Electric--
a prospective subcontractor to bBurns & Roe--refused to include
this access to records ciause in any contract it exec'ites
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with Burns & Roe. There is no statutory reguir. mentito-in~
clude an examlna\}on of records clause in a secund-tier sub-
contract such as the one between Burns & Roe and General

Electric. .

. IfAugust 1974, a letter of intent to pirchase a tusL
/6ine generator was signed by PMC and General Electric. oOn
March 31, 1975, 3urns & Roe awairded a fixed-price contract’

\{Z~General Electric, as a second-ticr subcontractor, for a

rbine generator for the CRBK. This contract d'd not con-

tain clauses permitting either ERDA or the Compt oller General

access to General Eleefric's records.

According to'ERDA officials, there are only two con-
“tractors in the United fStates which have the capability to
supply the turbine gencrator, and both submitted offers
which were negotiated to an acceptable price. Also, ac-
cording to ERDA of£1c1als, commerci¢cl components of both
contractors refused to include access to record: clauses
in their contracts. Accordingly, there will be 1 opportu-
nity for 5eterm1n1ng, on the basis of contractor records,

_—~whetnher Eﬁi/mést reasonable price was negotiate .

REQUEST FOR
STATUTORY EXEMPTIONS

The proposed legislation would authorize LrDA “to uti-
lize personnel, facilities and funds" of reactor manufac-
turers, utilities, and others “"without regard to any contrary
provisions of law." ERDA officials told us that this pro-
vision is designed in part to permit industry and «overnment
personnel to work together in a single, integrated management
organization without regard to existing legal restrictions
on the Government's us2 of contractor personnel.

ERDA officials told us that they expect tnis ..ingl.,
integrated organization to have a staff ot about 1:0 peupl;
No restrictions orllfmltatlons have been establishcd in any
of the documents submitted to the Joint Committee on the
number of staff of this organization that could be affiliated

.with the utilities. The bill analysis .ndicates tnat the

three-member project steering committee (consistirg of a
representative frcm CE, TVA, and ERDA) will have he righi to
identify key positions in this integrated organlzxtloq for
individuals fror 4C. The documents sutmitted t« the Joint
Committee do not specify how disagreemerts would Le resolved
among the project steering committee merbers on .his right,
Also, these documents are silent as to tne affil ation of

the head of this organization.

ERDA's Director of Reactor Researc: told u: that the
individual heading up the project organ.zation .o>uld be ¢n
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EkDA employee. He also told us thati if there are any
disagreements, EkDA intends to make all final decisions

regarding key positions in the organization ‘and tanat non- .
Government individials would be used in various parts of

the integrated organization. Personnel from the utilities,

he said, are expected to be in the policy decision chain

only in those areas relating to the non-auclear portion of

'

the plant. ‘

[}

! f

withirespect to ERDA's request to_utilize the funds and
facilities of reactor manufacturers, utilities, and others
without regard to any contrary provigions cf law, an ERDA
official told us that it is ERDA's intent to obtain, through i
this revised section of the authorizdtion, the flexibility
to use funds and facilities contributed by the private sector
in any manner it considers in the best interest of the Pro- 1

ject. .

Under 5 U.S5.C. 2105(a}, as that section has been inter-
preted by GAO and the courts, contractual arrangements pur- e
suant to which non-Government personnel performing Govern- -
mental functions are subject to supervision of Federal ;
employees are regarded as creating an enployer-employce
relationship regardless of the actual irtent of “he parties,.
Therefore, to the extent that industry personnel would be
directly superviced by ERDA employces under the proposed
integrated organization, such personnel would be regarded
as temporary Government employees. As such, in the absence
of the proposed cstatutory exemption, they would be subject }
to a wide :ange of personnel laws dealing with such areas
as appointment, classiftication, promotion, leave, travel,
norn.-discriminaticn, and conflict of interest. Even if ERDA
is able to establish the integrated management tcam in such
a way so that the industry personnel are regardec as inde-
pendent contractors rather than as Government employees,
the proposed statutory language would still exempt the
arrangement from laws p:rtaining to public contracts (e.g.,
minimum health and szafety standards, non-discrimination,
etc.) that would otherwise be applicable,

We are concerned over the broad language of the proposed
legislation. ERDA has not explained why it would be desirable
to have a blanket exemption from all personnel laws, as
opposed to certain specified ones, or from all laws applicable
to ERDA contracts. On the basis of ERDA's explanation of its
intentions regarding the integrated organization it does not
appear to us that an all-encompassing exemption rom existing ]
statutory requirements 1s warranted. We believe ERDA should
be required to include in its supporting documents a clear
statement of its plans with respect to this matter together
with the specific legislative exemptions deemed necessary by
ERDA to enter into- the proposed revised arrangement.
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Furthermore, we believe that clarification i; needed as
- to the affiliation of the head of the proposed integrated
organization and as to the .rights of both ERDA ani this head
o control and staff this organization.

OTHER MATTERS TO BE
CONSIDERED

The proposed Justi'ication Data does not clearly 1dent1ty
the basis for determinig

--the price that TVA will pay for the Energy produced
by the CRBR plant during the demonstration phase,

—-the value of the CRBR plant which TVA will have an

option to buy from ERDA after the demonstration
period is over,

~-the procedures for resolving disagreements among
the four parties, and

--the rights of ERDA to inspect contractor records
during the demonstration-operation ohace of the
project.

ERDA officials told us that those provision:; of the
four-party contract which specify the basis for determining
the above items will not be changed as a result of the mod 1-
fications to the four-party contract.
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