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Dear Mr. Chairman: 

This report responds to your request that we review federal agencies’ use 
of environmental impact assessments in conducting, regulating, and 
supporting activities that may affect the environment of other nations. For 
example, U.S. agencies apply pesticides in other countries to control 
agricultural pests, store hazardous waste on overseas military bases, issue 
permits for ocean dumping, and negotiate international trade agreements 
that may have environmental consequences. The extent to which U.S. 
agencies are required under U.S. law to assess the environmental impact 
of such actions is unclear. The National Environmental Policy Act (NEPA), 

signed into law on January 1, 1970, requires federal agencies to assess the 
environmental impact of their actions, but the courts have not determined 
definitively whether this requirement extends to these agencies’ actions 
abroad. Executive Order 12 114, issued in 1979, specifically requires federal 
agencies to assess the environmental impact of certain “major” actions 
abroad; however, it exempts other actions from this requirement. 
Although policymakers have for years debated the question of NEPA’S 

applicability to U.S. agencies’ actions abroad, recent federal court 
decisions have again focused attention on this issue. 

Concerned about whether federal agencies are adequately assessing the 
environmental consequences of their actions abroad, you asked us to 
(1) compare the requirements for environmental impact assessments’ 
under NEPA and Executive Order 12114, (2) review federal agencies’ 
implementation of Executive Order 12114, and (3) analyze the advantages 
and disadvantages of applying NEPA’s procedures to, or strengthening 
environmental impact assessment procedures for, federal agencies’ 
actions outside the jurisdiction of the United States. 

‘We apply the broad term “environmental Impact assessment” to any of the following performed under 
Executive Order I21 14 environmental assessments, environmental impact statements, bilateral or 
multilateral environmental studies, concise entironmental reviews, or summary environmental 
analyses. We also apply the term to environmental assessments or environmental impact statements 
performed under NEPA. 
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Results in Brief Compared to NEPA’S requirements for environmental impact assessments, 
Executive Order 12 114’s requirements are both more ambiguous and more 
limited in the range of actions covered and in the analyses and 
participation required. Unlike NEPA and its implementing regulations, the 
order does not fully describe the types of documents or the kinds of 
analyses to be used in the assessment process. Furthermore, the order 
does not call for external review of the assessment process. External 
review includes interagency oversight, public participation, and judicial 
review. 

Numerous federal agencies have procedures to implement Executive 
Order 12114, and many have conducted environmental impact 
assessments under the order for their actions abroad. However, according 
to many federal officials, ambiguities in the order have resulted in its 
inconsistent application. In particular, many officials told us that 
additional guidance is needed because the order does not adequately 
specify which major actions are included and does not indicate how 
comprehensive the environmental impact assessments must be. 

Since the executive order’s issuance in 1979, federal agency officials and 
legal commentators have debated the merits of applying NEPA’S procedures 
or strengthened environmental impact assessment procedures to 
extraterritorial actions. Some have noted certain difficulties that might 
arise in applying NEPA’S requirements abroad, such as infringement upon 
the sovereignty of host countries, increases in the number of lawsuits, and 
encroachment upon the President’s’ flexibility in conducting foreign 
affairs. Others, however, believe that the extension of NEPA’S procedural 
requirements could improve agencies’ decision-making and would be 
consistent with recent U.S. initiatives to strengthen the environmental 
impact assessment procedures of foreign assistance agencies and 
multilateral development banks. Deciding whether and how to strengthen 
U.S. environmental review requirements abroad is ultimately a policy 
decision that requires weighing diplomatic and environmental 
considerations. However, we believe that at a minimum, certain 
modifications to the order are needed in the current process to clarify 
(1) which actions require analysis and (2) how comprehensive these 
analyses must be. 

Background 
_____. . --_ 

NEPA, signed into law on January 1, 1970, directed federal agencies to 
evaluate the environmental consequences of their actions. The Council on 
Environmental Quality, created in title II of NEPA, was given responsibility 

Page 2 GAOIRCED-9465 Environmental Assessments of Actions Abroad 



B-255395 

in two executive orders to issue guidance to federal agencies in their 
preparation of this evaluation, known as the environmental impact 
assessment process. NEPA has been used to assess the environmental 
impact of federal actions ranging from the construction of domestic dams, 
bridges, and highways to the negotiation of international agreements, such 
as the New Panama Canal Treaty. 

Although the language of NEPA indicates that the Congress was concerned 
in 1969 about the global environment, NEPA did not specifically require the 
assessment of federal actions outside the jurisdiction of the United States. 
Some federal agencies, such as the Department of State, the Department 
of Defense, and the Export-Import Bank, objected to applying NEPA abroad 
because its time-consuming procedures could complicate foreign policy 
actions and hobble the federal government’s efforts to promote American 
exports. The Council on Environmental Quality argued at the time, 
however, that federal actions abroad could harm the environment in other 
countries or the global commons’ and that NEPA should apply to all mdor 
federal actions, regardless of location. 

After years of interagency debate over the applicability of NEPA outside the 
United States and no definitive judicial decision on this issue, on 
January 4, 1979, President Carter signed Executive Order 12114, 
“Environmental Effects Abroad of Major Federal Actions.” The intent of 
Executive Order 12114 was to strike a balance among competing agency 
concerns. While the order extended environmental impact assessments to 
major federal actions abroad, it took into account concerns about possible 
intrusion into foreign affairs, national security, and export promotion 
activities, and it exempted many major federal actions abroad from 
assessment. 

Executive Order 12114 has not prevented litigants from attempting to 
obtain court rulings on the applicability of NEPA to major federal actions 
abroad. In January 1993, a federal court determined that NEPA applied to f. 
the National Science Foundation’s actions to incinerate food wastes in 
Antarctica3 The National Science Foundation had prepared environmental 
documentation for this action under Executive Order 12114. According to 
a National Security Council official, following that decision, many federal 
agencies called for clarification of NEPA’S applicability outside the United 
States. In April 1993, the National Security Council began a review, under 

‘The term “global commons” refers to those potions of the planet-such as the oceans, the upper 
atmosphere, and Antarctica-in which all nations have a common but nonproprietary interest. 

“Environmental Defense Fund, Inc. V. Massey, 986 F.Zd 528 (D.C. Cir. 1993). 
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Presidential Review Directive 23, to determine whether changes were 
needed to the current policy governing the assessment of the 
environmental impact of actions abroad. This effort was preceded by a 
1990 Council on Environmental Quality task force and by congressional 
hearings in 1988,1989, and 1991 on this issue. 

Executive Order 
12 114 Differs From 
NEPA in Several 
Important Respects 

.~ ~___ 
While one stated goal of Executive Order 12114 is to “further the purpose” 
of NEPA, the order differs from NEPA in several important respects. Table 1 
summarizes these differences, which include the scope of the federal 
actions covered, the applicable procedures and documents, and the extent 
of the external review of the assessments by the public, other federal 
agencies, and the courts. 

- 
Table 1: Key Differences Between 
NEPA and Executive Order 12114 NEPA Executive Order 12114 

Broad in scoDe Limited in scope 

Assessment process detailed in Council on No Council on Environmental Quality 
Environmental Quality regulations regulations 

Evaluation of alternatives required Evaluation of alternatives not required 

Public involvement required Public involvement not required 

Interagency review required 

Judicial review available 

Interagency review not required 

No judicial review 

National Environmental 
Policy Act 

NEPA is broad in scope in that it doe’s not specifically exempt any major 
federal action from its assessment process. The NEPA assessment process 
begins when an agency proposes an action. Generally, if the agency’s own 
NEPA regulations4 do not categorically exclude the action, the agency 
performs an environmental assessment of the proposed action. The 
environmental assessment may either generate a finding of no significant 
impact or yield sufficient evidence to require a more detailed 
environmental impact statement. 

Under NEPA and its implementing regulations, federal officials must weigh 
alternatives to an agency’s proposed action and seek comment from the 

“While NEPA did not require the t:‘ouncil on Environmental Quality to issue regulations to federal 
‘agencies for implementing NEPA, subsequent executive Orders-Executive Order 11514 of 1970 and 
Executive Order 11991 of 1977-directed the Council to issue guidance and regulations to federal 
agencies to make the NEPA process more uniform and efficient. The Council’s regulat,ions do not 
addres lhe applicability 01” the various procedural requirements to specific agency actions. Instead, 
the Council requires each fr>deral department and agency to prepare its own procedures to ensure its 
compliance in performing its particular misslon. The Council reviews and approves all agencies’ 
procedures and amendments t.o those procedures. 
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public and other federal agencies on that action. Such an informative and 
open process was intended to ensure the systematic consideration of 
environmental values in federal decision-making. Under NEPA, both 
environmental assessment and environmental impact statement 
documents are required to assess the environmental impacts not only of 
the proposed action but also of possible alternatives to the proposed 
action. 

To enhance the openness of the assessment process, NEPA, as interpreted 
in case law, provides for externaI review by other government agencies, 
the public, and the courts (through judiciaI review). Under section 309 of 
the Clean Air Act, the Environmental Protection Agency is responsible for 
reviewing and commenting on environmental impact statements prepared 
by other federal agencies under NEPA.~ In addition, the public is allowed to 
participate during both the “scoping” process-when the range of actions, 
alternatives, and impacts to be considered in environmental documents 
are determined-and after draft environmental documents have been 
prepared. Finally, the courts have permitted citizens to challenge agencies’ 
procedural decisions under NEPA, such as decisions about whether to 
prepare an environmental impact statement. In 1991,94 cases involving a 
NEPA claim were filed against federal agencies. 

Many believe that external review is critical to the quality of the 
environmental impact assessment process. The Council on Environmental 
Quality has concluded that among nations that have established 
environmental impact assessment systems, those that have set up external 
review procedures have been more effective than those that have not.6 

Executive Order 12 114 Executive Order 12114 differs significantly from NEPA in both the range of 
actions it covers and in the analyses and participation it requires for its 
environmental impact assessments. Executive Order 12114 applies to 
major federal actions that significantly affect (1) the environment of the 
global commons, (2) a nation not participating with the United States in 
the actions, (3) a nation to which the United States exports a product or a 
physical project that produces an emission or effluent that is prohibited or 
strictly regulated in the United States because it poses a toxic or 

@IXis section directs the Environmental Protection Agency to refer to the Council on Environmental 
Quality ?tny such legislation, action, or regulation” found to be “unsatisfactory from the standpoint of 
public health or welfare or environmental quality. .” Under section 102(2)(C) of NEPA and its 
implementing regulations, other federal agencies can undertake similar reviews and referrals. 

“Environmental Quality: Twentieth Annual Report, Council on Environmental Quality (Washington, 
D-C., 1990). 
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radioactive threat, or (4) a designated natural or ecological resource of 
global importance. 

Executive Order 12114 also lists categories of major federal actions that 
are exempt from the order. These include actions by the President, actions 
taken by or pursuant to the direction of the President or a Cabinet officer 
involving national security or occurring during the course of an armed 
conllict, intelligence activities and arms transfers, the granting of export 
licenses or permits or export approvals, certain actions relating to nuclear 
activities, votes and other actions in international conferences and 
organizations, and disaster and emergency relief actions. The text of 
Executive Order 12 114 appears in appendix I. 

While Executive Order 12 114 calls for the preparation of an environmental 
impact statement in certain circumstances, this document is less 
comprehensive than the environmental impact statement required under 
NEPA. Under the order, such a statement is required only when an action 
will significantly affect the global commons or when an action threatens a 
globally important natural resource designated as such by the President or 
the Secretary of State. When an environmental impact statement is to be 
prepared because an action may threaten both the global commons and a 
foreign nation, the order explicitly provides that the statement need not 
describe the action’s effects within the foreign nation. In addition, an 
evaluation of the alternatives to the proposed action is not called for under 
the order, as it is under NEPA. Other assessment documents called for 
under the order include “bilateral or multilateral environmental studies” 
and “concise environmental reviews, including environmental 
assessments, summary environmental analyses or other appropriate 
documents.” However, these documents are not defined in the order. The 
order did not require the Council on Environmental Quality to issue 
regulations to describe these documents or to explain when they should 
be prepared. 

External review of the assessment process is not required under Executive 
Order 12114, as it is under NEPA, No requirement exists under the order for 
the Environmental Protection Agency or other government agencies to 
review and comment on the environmental impact statements prepared 
under the order. Also, the order does not mention the need for public 
comment during the assessment process, Finally, the order specifically 
exempts agencies’ actions under the order from judicial review. 
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m LLulguities in the 
Executive Order Are 

actions defined in the order to develop procedures to implement the order. 
Twenty-one federal departments and agencies have such procedures, and 

of Concern to Some 
Agencies 

many have applied their procedures tobrojects abroad. Appendix II details 
the number and type of assessments that have been completed under the 
order by the departments and agencies we contacted. 

Generally, agencies have varied widely in interpreting and implementing 
the order, particularly in deciding (1) which major federal actions require 
environmental impact assessments and (2) how comprehensively these 
assessments need to be performed. We found that ambiguities in the order 
contributed to this variation and that additional guidance is needed to 
resolve the problem. 

Agencies Vary as to Which 
Actions Require 
Assessment 

Section 2-4 of the order requires the preparation of either (1) a bilateral or 
multilateral environmental study or (2) a concise environmental review for 
actions covered by section 2-3(b). Under section 2-3(b), such actions 
inciude “major federal actions significantly affecting the environment of a 
foreign nation not participating with the United States and not otherwise 
involved in the action.” According to a 1979 White House fact sheet, this 
provision was intended to address situations involving a third-party or 
innocent bystander: For example, when the construction in one country of 
a dam financed by the United States could cut off water for another 
country, an environmental assessment would be required because the 
nation whose water supply would be affected would not be participating 
with the United States or otherwise involved in the project, 

A section 2-4 document is also required for actions covered by section 
2-3(c)(l) and 2-3(c)(2). Such actions provide a product or project 
producing an emission or effluent that is prohibited or strictly regulated in 
the United States, or a project that is prohibited or strictly regulated in the 
United States to protect the environment against radioactive substances. 
Projects covered under these sections included a rocket launch from 
Brazil sponsored by the National Aeronautics and Space Administration 
and the construction of hazardous waste storage facilities on overseas 
military bases by the Defense Logistics Agency. 

As the Council on Environmental Quality’s task force reported in 
July 1990,7 agencies’ implementation of Executive Order 12114’s 

‘Interagency Task Force on Environmental Impacts Abroad, Council on Environmental Quality 
(Washington, D.C.: July 23, 1990). 
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requirements has varied widely and agencies disagree as to which actions 
require environmental assessment. According to the report, several 
participants in the task force argued that some agencies have failed to 
develop guidelines for implementing the order because they believe that 
their actions abroad are excluded by virtue of a foreign nation’s 
participation. Conversely, several participants said that “under the terms 
of the [order], a nation’s participation with the agency is not sufficient to 
exempt an action from environmental review unless the foreign nation is 
also ‘involved in the action.“’ The report concluded that “Experience with . 
. * Executive Order 12114 varies considerably within the federal 
government” and noted that many federal agencies have made extensive 
use of environmental impact assessments while “other agencies have had 
little experience” with them. 

We found similar variation among federal agencies today: Some agencies 
interpret the applicability of the order to their actions narrowly, while 
others assume a broader interpretation. This variation was particularly 
evident in agencies’ interpretation of the order’s “participation” clause. 
The U.S. Section of the International Boundary and Water Commission, for 
example, reported that it had not developed procedures to implement the 
order because all of its actions in Mexico are taken with the cooperation 
of that country. Similarly, the National Science Foundation, which had 
developed implementation procedures, did not conduct an environmental 
assessment for the construction of a laboratory in Chile, since that 
country’s government was particip&ting in the project. 

Other agencies, however, have conducted an assessment for a major 
federal action even though the agencies could have claimed that another 
nation was participating in or had consented to the action. The Air Force 
European Command’s environmental impact assessment procedures, for 
example, go beyond the order to require environmental reviews of actions 
that the Command believes would be exempt under either the order or the 
Air Force’s implementing regulations. In addition, the Air Force has 
conducted environmental reviews for base closures and troop withdrawals 
under its executive order procedures even though it could have argued 
that these activities were undertaken with the participation of the host 
country. Similarly, the Federal Aviation Administration plans to conduct 
an environmental impact assessment for an action in another country that 
is invoived in the action, even though such an assessment is not explicitly 
required by the order. 
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Agencies Also Vary as to 
How Comprehensive 
Assessments Must Be 

Our interviews suggest that agencies also vasy as to how thorough their 
assessments must be for certain classes of actions covered by Executive 
Order 12114. Much of this variation is attributable to the fact that, unlike 
NEPA and its associated regulations, the order does not specify whether 
agencies’ environmental documents should consider alternatives to the 
proposed action and/or measures to mitigate adverse environmental 
impacts. 

Accordingly, some agencies’ executive order procedures encourage the 
consideration of alternatives and mitigation strategies where feasible, 
while other agencies’ procedures do not. For example, many agencies’ 
procedures require the consideration of alternatives only for actions in the 
global commons, but several agencies’ procedures require no 
consideration of alternatives. Few agencies’ procedures go beyond the 
guidance provided in the order in specifying how comprehensively to 
prepare a concise environmental review or environmental study. 

Agencies Seek Additional While some of the variation in agencies’ requirements and procedures for 
Guidance on Assessments environmental impact assessments can be attributed to the flexibility built 

into Executive Order 12114, some of the variation reflects agencies’ 
confusion over ambiguities in the order. As the Council on Environmental 
Quality noted in 1990, many pticipants on its interagency task force 
“stated that the Executive Order lacked clarity and guidance and that their 
agencies have had difficulty in implementation because of these factors.” 
The report added that some participants noted a lack of definitions for the 
terms “involved in,” “participating in” and “global commons.” A 
Department of Defense participant maintained that the order was 
“troublesome,” in part, because it lacked clear guidance on what activities 
are to be analyzed and on how an environmental impact assessment is to 
be processed, 

Similar sentiments were expressed during the course of our review, In 
particular, officials from several agencies expressed uncertainty over how 
the executive order applies to actions they conduct with other countries. 
For example, the Air Force European Command’s Chief of Environmental 
Law noted in an April 16, 1993, letter to Air Force headquarters about 
assessing environmental impacts overseas that 

there are significant shortcomings in the [executive order] . . . that have hindered the 
development and effective utilization of the environmental impact analysis process. If the 
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shortcomings could be corrected, a substantial improvement in the effectiveness of the 
program would be realized.. . . 

He noted, among other specific problems, that (I) the order does not 
define participation by another nation and therefore almost any official 
involvement by host nation officials qualifies as participation and (2) the 
issues that must be discussed in an environmental review have never been 
identified. 

Other officials echoed the views expressed by participants in the Council 
on Environmental Quality’s task force, stating that additional guidance 
should be developed to clarify when an environmental impact assessment 
needs to be undertaken and how comprehensive that assessment needs to 
be. Some noted more specifically that the guidance should clarify what 
constitutes the involvement of other countries in the action; how detailed 
the documentation needs to be; and what is required of the agency if host 
nations have comparable environmental impact assessment laws.8 

Ambiguities in NEPA Have Just as ambiguities in Executive Order 12114 have created uncertainty 

Raised Questions About Its over the applicability of the order’s requirements for environmental review 

Applicability to Trade abroad, so ambiguities in NEPA have raised questions about the 

Agreements applicability of the act’s procedures to certain federal actions, particularly 
to trade agreements. 

NEPA requires that an environmental impact statement be prepared for 
every ‘Yecommendation or report on proposals for legislation and other 
major Federal actions significantly affecting the quality of the human 
environment.” On the basis of this provision, environmental impact 
statements have been prepared for several international agreements, 
ranging from the Montreal Protocol for the Protection of the Stratospheric 
Ozone Layer to the New Panama Canal Treaty, However, according to the 
Council on Environmental Quality, no environmental impact statements 
have been prepared for trade agreements. No environmental impact 
statement was prepared for the North American Free Trade Agreement 
(NAFTA), although the Office of the U.S. Trade Representative 
independently completed an environmental assessment of NAFTA and 
transmitted it to the Congress in September 199‘2. 

KAs the 1990 task force showed, the Council on Environmental Quality has conducted a limited 
exchange of information about Executive Order 12114. if the Congress abolished the Council-as it 
considered doing in the last .session-it would probably transfer the Council’s functions, such as 
oversight for NEPA, to the Environmental Protection Agency, which would then likely oversee and 
provide guidance on international environmental impact assessment. 
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In June 1993, in a suit brought by three public interest groups contending 
that NAFTA constituted a proposal for legislation simcantly affecting the 
environment, a U.S. district court ruled that NEPA did in fact apply to NAFTA 

and ordered the Office of the U.S. Trade Representative to prepare an 
environmental impact statement.g In September 1993, however, a U.S. 
court of appeals reversed that decision on jurisdictional grounds. lo 

The prospect that the United States will negotiate more regional trade 
agreements like NAITA, as well as engage in further rounds of the General 
Agreement on Tariffs and Trade, suggests a need for clear guidance on 
when NEPA applies to trade agreements. 

Problems and While the need to clarify the ambiguities of Executive Order 12114 seems 

Benefits of Extending 
apparent, a more controversial issue is whether to strengthen its 
environmental review provisions to more closely parallel those of NEPA or 

NEPA’s Procedures to to amend NEPA to apply explicitly to U.S. agencies’ actions abroad, For 

Actions Abroad example, officials we interviewed expressed a wide variety of opinions on 
a number of issues concerning U.S. actions abroad, such as whether to 
allow other U.S. agencies to comment on environmental documents, 
provide copies of these documents to officials of other governments, or 
hold public hearings in other countries. 

Many federal officials have cited difficulties they would face if they were 
required to apply NEPA'S procedures abroad, noting in particular that doing 
so could infringe on the sovereignty of other nations by imposing U.S. law 
on foreign soil. In 1990 and 1993, U.S. district co& echoed this concern 
by rejecting claims that the Department of Defense needed to prepare 
environmental impact statements under NEPA for major federal actions in 
the Federal Republic of Germany and in Japan. The court in 1990 stated 
that the imposition of NEPA’S requirements would encroach on the 
authority of the Federal Republic of Germany to implement its own 
decision on the matter.” In 1993, citing the 1990 case, the court noted that 
even if NEPA did apply in the case involving Japan, no environmental 

“Public Citizen v. United States Trade Representative, 1993 US. Dist. LEXIS 8682 (D.D.C. June 30, 
1993). 

Vublic Citizen v. United States Trade Representative, 1993 U.S. App. LEXIS 24660 (D.C. Cir. Sept. 24, 
1993). The U.S. Supreme Court recently declined to review the appellate court’s decision. 

“Greenpeace USA v. Stone 748 F Supp. 749 (D. Haw. 1990). --’ 
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impact statements would be required because U.S. foreign policy interests 
outweighed the benefits of preparing the statements.12 

In the absence of safeguards limiting judicial review, some federal officials 
fear that extending NEPA'S procedures abroad could increase the number 
of lawsuits using NEPA as a vehicle to litigate over foreign relations and 
national defense policies. Such litigation, as well as implementing NEPA'S 

procedural requirements, could disrupt U.S. relations with other countries 
and limit the President’s ability to act with the kind of flexibility and 
dispatch often critical in the conduct of foreign affairs. The litigation might 
also raise difficult constitutional questions of encroachment on the powers 
of the President. 

Another problem raised has been the potentially prohibitive cost of 
conducting environmental impact assessments in other countries. In 
addition, NEPA'S public participation requirements, some argue, would be 
politically and culturally difficult to accomplish if agencies had to translate 
documents or hold public hearings in foreign countries. 

In contrast, some believe that strengthening environmental assessment 
procedures abroad, possibly by amending NEPA, could lead to better 
decisions by requiring rigorous analysis of potential environmental 
impacts before projects are undertaken. Under NEPA, federal officials must 
weigh alternatives to proposed agency actions and seek comment from the 
public and other federal agencies oh the actions. In enacting NEPA, the 
Congress believed that such an infurmative and open decision-making 
process would help ensure the systematic consideration of environmental 
values. Many believe that allowing the people directly affected by the 
projects to participate in the process improves decision-making. Assessing 
the environmental impacts of federal actions abroad could prevent the 
kind of environmental problems that have recently been discovered on 
overseas military bases. For example, we have reported on the problems 
of managing hazardous waste at Department of Defense overseas 
installations.‘” The United States may now have to settle claims brought by 
host countries to clean up hazardous waste and other sources of 
significant pollution. 

"NEPA Coalition of Japan v. Aspin, No. 91-1522, 1993 U.S. Dist. LEXS 17090 (D.D.C. Nov. 30, 1993). 

‘“Hazardous Waste: Management Problems Continue at Overseas Military Bases (GAOhWAD-91-231, _-_ 
Aug. 28, 1991). 
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The IJnited States Is - -. - - -_-_- -~ .- --~- -- -- 

Supporting Stronger 
Assessment Requirements 
Internationally impact assessment requirements for U.S. foreign aid agencies beyond the 

requirements of Executive Order 12114 and has promoted other countries’ 

! have argued that strengthening environmental impact assessment 
requirements for US. actions abroad would be consistent with other 
recent U.S. actions. The United States has strengthened the environmental 

use of NEPA procedures through international agreement. Interviews with 
experts on NEPA and our own analysis show that, compared to these 
initiatives, Executive Order 12 114 appears dated. 

For example, 1981 amendments to the Foreign Assistance Act require the 
Agency for International Development to follow procedures similar to 
those required by NEPA regulations. The agency’s procedures provide for a 
host country’s government and citizens to participate during the 
assessment process and allow the agency’s bureau environmental 
coordinators to stop projects they believe will have significant adverse 
environmental impacts. The Overseas Private Investment Corporation 
Amendments Act of 1985 requires the Corporation to apply to its projects 
procedures similar to those used by the Agency for International 
Development. The act also requires the Corporation to decline to assist 
projects that pose an unreasonable threat to the environment or to 
protected areas. In addition, the Export Enhancement Act of 1992 
amended the Export-Import Bank Act of 1945 to permit the Export-Import 
Bank’s board to withhold financing from a project for environmental 
reasons. 

In 1989, the Congress enacted the “Pelosi Amendment” to title XIII of the 
International Financial Institutions Act. This amendment requires the 
Secretary of the Treasury to instruct the U.S. executive directors of the 
multilateral development banks to vote against any action proposed to be 
taken by a particular bank that would have a significant effect on the 
environment unless the proposed action is accompanied by an 
environmental assessment or comprehensive environmental summary 
received at least 120 days before the board votes on the proposal. The 
Treasury Department reported to the Congress that the restrictions placed 
on U.S. support for multilateral development bank projects by the Pelosi 
Amendment have unquestionably been a factor in motivating the banks to 
develop environmental assessment requirements for their projects. 

Finally, the United States has increasingly supported the use of NEPA 

procedures by other countries, and NEPA has been copied by foreign 
governments. About 50 other countries have adopted an environmental 
impact assessment system in some form. In February 1992, the United 
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States signed the Convention on Environmental Impact Assessment in a 
Transboundary Context (Espoo Convention). The Espoo Convention, 
limited to significant transboundary actions among countries belonging to 
the Economic Commission for Europe, establishes environmental impact 
assessment procedures, such as public participation and analysis of 
alternatives, for these actions. 

Conclusions We recognize that Executive Order 12114 represented an attempt to strike 
a balance between safeguarding the environment abroad and providing 
flexibility in foreign policy and national security pursuits. Federal officials 
and other experts on NEPA have long debated the adequacy of the order, as 
well as the problems and benefits of strengthening the environmental 
impact assessment procedures used abroad. Recent U.S. actions to 
strengthen the environmental assessment procedures of foreign aid 
agencies, coupled with U.S. initiatives to strengthen the environmental 
impact assessment procedures of multilateral development banks and 
other countries, couId argue for strengthening the environmental impact 
assessment procedures of other federal agencies as well. Ultimately, 
however, any decision to strengthen US. environmental review 
requirements abroad is a policy decision for the Congress and the 
administration to make, taking into account both diplomatic and 
environmental considerations. 

At a minimum, however, the variation we have found in agencies’ 
implementation of Executive Order 12 114 suggests a need to clarify 
(1) when environmental impact assessments are required and (2) how 
comprehensively they should be prepared. As part of its review of 
environmental impact assessment procedures abroad under Presidential 
Review Directive 23, the National Security Council will have an 
opportunity to recommend changes to resolve the ambiguities in the 
executive order. 

Recommendations We recommend that the Assistant to the President for National Security 
Affairs take the following steps: 

l Clarify which actions abroad require environmental assessments under 
Executive Order 12114. In particular, the Assistant to the President for 
National Security Affairs should clarify if, and under what circumstances, 
participation with another country exempts actions from assessment. 
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. Clarify how comprehensive the assessments must be, including whether 
and how agencies must consider alternatives, seek external review, and 
include public participation. 

Matters for 
Congressional 
Consideration 

impact assessment procedures abroad will give the Congress an 
opportunity to consider whether these procedures should be strengthened. 
Should the Congress wish to strengthen these procedures, it could require 
the Council on Environmental Quality, or a successor agency if the 
Council is abolished, to write separate regulations under NEPA for major 
federal actions abroad that would explicitly require the consideration of 
alternatives, some degree of public participation, and interagency review 
and oversight by the Council or a successor agency. 

Agency Comments We discussed the contents of this report with the Acting Director, Council 
on Environmental Quality, who generally agreed with the information 
presented. We incorporated his comments where appropriate. We also 
verified certain factual information with officials from other agencies and 
incorporated their comments as appropriate. However, as agreed with 
your office, we did not obtain written comments on a draft of this report. 

Scope and 
Methodology 

To determine the differences between Executive Order 12114 and NEPA, we 

reviewed the texts of each, as well as related regulations, case law, and 
articles in legal periodicals. We also discussed the differences with agency 
officials responsible for implementing the order and NEPA. 

To determine how agencies have implemented the order, we interviewed 
representatives from 13 Cabinet departments and 16 independent federal 
agencies or commissions to determine (1) whether they had international 
activities, (2) whether they had procedures for assessing the 
environmental impacts of these activities, and (3) what kinds of activities 
they had applied the procedures to. We also asked officials in these 
agencies for their opinions on the problems and benefits of applying NEPA’S 

procedures to their actions abroad. 

Because not every agency kept complete records of its extraterritorial 
activities and because significant changes in agency staff occurred since 
1979, some agencies could not provide complete information over a 
15-year period. In such cases, we relied on agency officials’ best estimates. 
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Also, to determine the problems and benefits of extending NEPA’S 

procedures to major actions abroad, we reviewed congressional hearings 
and other literature on this issue and discussed options with agency 
officials, representatives of nongovernmental organizations, and experts in 
the field of environmental impact assessment law. 

We conducted our review in Washington, D.C., from February 1993 to 
December 1993 in accordance with generally accepted government 
auditing standards. 

As arranged with your office, unless you publicly announce its contents 
earlier, we plan no further distribution of this report until 30 days from the 
date of this letter. At that time, we will send copies to the appropriate 
congressional committees; the Acting Chairman, Council on 
Environmental Quality; the Assistant to the President for National Security 
Affairs, the heads of the other agencies we contacted during our review; 
and the Director, Office of Management and Budget. 

This work was performed under the direction of Peter F. Guerrero, 
Director, Environmental Protection Issues, who can be reached on 
(202) 5X2-6111 if you or your staff have any questions. Major contributors 
to this report are listed in appendix III. 

Sincerely yours, 

Keith 0. Fultz 
Assistant Comptroller General 
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Executive Order 12114 

r 

pm-aw4l 
TIlla 3 
The President 

By virtue of the authority vented in me by the Cot,itltution and the laws of the 
Unitad Staler, and l n Fresidant of tbr Unilsd States. in ordar IO tiher 
environmental objectives consistent with the fomign palicy and national 
security policy at the United States. It is ordered as follows: 

Seclion 1. 
I-I. fiqx~se und scope. The purpose of this Executive Order is lo enable 
responsible officiats .af Fedeni agender having ultimate responsibility for 
aulhsriring and approving actions encompassed by this Order to be informed 
of pertinent environmental considerations and’to take soeh autsiderations 
into account with other petinent considerations of national policy, in making 
decisions regarding such ectim. While based an independent authority. this 
Order furthers the purpose of the Nstlonal Envimmnental F&y Act end the 
Marine Protecllon Reaes:ch and Sancluaries Act and the Deepwater Fort Act 
consistent with the foreign policy end natidnn1 recuri!y policy of the United 
States. and represents the Unlted S\ster govemment’r exdurive and complete 
determination of la procedural and olber actions to bs taken by Federal 
agencies to iurlher the purpose of the NationaI Environmental Policy Act with 
respect to the envimnment outride the United States. its terrilorier and 
possessions. 

Sec. z 

2-1. Agency Procedures. Every Federal agency taking major Fcdeal actions 
encompassed hereby end not exempted her&urn having significanl effects on 
the environment outside the geographical bordnr of the Unlted States and its 
territories and porsarsions rhall within eight moatbs after the effectivt dale of 
this Ordq have in effect procedures lo Implement this Order. Agencies shall 
consult with the Dspartment of Slate and the Counoil on hvimnmental 
Quality concerning such pMcedures prior to pIacIng them In eflcet 

2-2. Infom~afion Exchange. To assist in effectuallog the faregolng purpose. the 
Department of State and the Council on Rnvironmenlsl Quality in collabora- 
tion wilh other intersated Federal agencicn and other nations shall umduct a 
progrrm for exchanga on II continuing basis of Informstlon coocemlng the 
envimnment, The objecltves of this program shall bc ta provide information 
for use by decisioomaken, to heighten awsrencss cl snd interest in environ- 
mental concerns and, as apprqwiale, !a facilitstc environmental crooperation 
with foreign nations. 

Z-3. Acfions Included. Agencies in their procedures under Sectlo~ 2-1 shall 
establish pmcedures by which their officers having ultimate responsibility for 
authorizing and approving actions in one of the following categories eocom- 
passed by this Order. lake into conaiderstfon in meking decisions concerning 
such actiona, a document ds<cribed in S&ion %-~[a): 

[al major Rderal actions SjgninCEUuy sITecling the envimnmcnt of the global 
commons outride the /urisdictIon of any nation (e.g., the oceans or Antarctica): 

lb] major Pcderai actiona signiflcsntly affect@ the envimnment of s foreign 
nation not participating with the Un!ted Sfate( and not otherwise involved in 
lhe action: 

(cl major Faderal acltons significantly affecting the onvironmeni of e foTcign 
nation which provide lo thet nation: 
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I 
1956 TnemEsMw 

(1~ a product, or physical pm]ecl pmduci’og a principal product or an emisnion 
or effluent which is prohibited Dr strictly regulated by Federal law in the 
United Slates because its toxic effects on the envimnment create E serious 
public health risk or 
(2) e physical projecl which in Lbs United S&lea is pmhibikd or atrialy 
reguistcd by Federal law to protect the environment against radfoactlve 
substances. 
(d) major Federal scliorir outaide the Unft~Stater. its kritoties and posses- 
sions which signifiun~ly affect netural oc ecological resources of global 
importance designakd for pmteciion under this subeeclion by the Fresidenl. 
or, in Ihe case of such a resource prokcied by internalion agreement binding 
on the United Staler by the Sscreky of State. Kewmmendaljons lo the 
Preaidmt under 011s subs&Ion rhall be accompanied by the views of the 
Council on Envimnmental Quelity and the Secretary of Slate. 
24. Applicable Pmc?&m?s, (a] ‘Ihere are kfollowing types of documents tD 
be used in connecHon with.acliona described in Section 2-3: 
(i) envirDnmenral Impact sklemenlr (Including generic program and specific 
stalrmenfs]: 
(ii) bilateral or muttilsleral environmenta studies. relevenl or related tD the 
proposed action. by lhe United States and one more foreign nalions. or by an 
intemalional 6ody or organization in whtch the United States is a member or 
participant: or 
{iii) concise reviews of the environmental issues involved. including envimn- 
mental aSscUSmell~~. summary eiIVifONTtedd 6IdySeS or other EpproprifIte 
documents. 
(b) Agencies shell In their proceduns pmvide for preparation of documents 
destibed in SectIon ~[a]. with respect Io actions described in Seclion 2-3. 
as follows: 
(i) for effects dercribed in Section 2-S(a). an environmental impact statement 
desaibed in Scclioe 2-4(a)(l): 
[ii) for affects described in S&on 2-3[b), a document described in Section Z- 
Q(o](ii] or (iii). as detefmined by. Ihe agency; 
(iii) for elIeels described ln Section 23(c), a document described in Sectlon 2- 
rl(a)(ii) or (iii). as determined by the agency: 
(iv) for effeck described in S&ion 2-3(d]. a document described in Section 2- 
4(a)[l]. (ii] or [iii]. PI determined by the agency. 
Such procedures may provide that an agency need not pmpere a new docu- 
ment when a dbcnment described In Section H(a] already exists. 
ICI Nothing in thir Order shall serve Lo invalidate any existing regulations of 
any agency which have been adopted pursuanl to court order or purfuant lo 
ludicial selllament of any caw w IO prevent sny agency fmm providlq in its 
procedures for measures in addition to those provided for herein to further the 
purpose of Ihe National Environmental policy Act and other environmental 
law. including the Marine Rolection Research and Sanctuaries Act and the 
Deepwaler Port Act. consistent with the foreign and national security policies 
of Ihe Uniled States. 
(d) Except as provided in Sectjon Z-S(b). agmcier taking action encompassed 
by [his Order ahall. as IIDDR aa feesible. inform other Federal agencies with 
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relevant expertire of the availability ol environmental documents prepared 
under thir Ordar. 
Agmcier in their pnrcadwer under Section Z-1 shall make appmpristc pmvi- 
eion for delerminlng when an effected arKon ahall be informed in ecwrdance 
with Section 3-2 of thie Order of the availability of envimnmenta~ documents 
prepared pureusnt to those pmcedw% 
In order to avoid duplication of raeoorcce, agencies in their procedures shall 
provide for appmpriatc utilization of the resourcae of other Fedad agencies 
with relevant cnvimnmenlal juriedicllon or expertire. 
g-5. Ewmp~ione and Cuneidem~ionr. [a) Notwithstanding SacKon 2-3. the 
Iollowing actionr are exempt from thie Order: 
[i) actions not having L signiIicent effect on the cnvimnmcnt outeide the 
UnIted States w detmnined by the agency: 
(ii] actions taken by the Resident: 
(iii] scKonr tuken by or pureuant to the direclion of the President or Cabinet 
affictr when the national security or intend ie involved or when the action 
occurs in lht caune of an umed conflict 

[iv) intelligence activiitlae and arms transfers; 
(G] expor( litxnser or permita or export approvala end actions relating to 
nuclear activiltw except acKone pmviding to a foreign nation a nuclear 
production or utilization facility ee defined in the Alomic Energy Act of 1954. 
as amended. or a nuclear waste management facitity. 
(vi] votes and other actions in international conferences and orgenizations: 
(vii) disaster and emcrgancy relief action. 
[b) Agency praceduree under Section Z-I ‘implementing Saclioo W may 
provide for appropriate modificationa in the-conienta. timing and availability 
of documents to other affected Federal agencies and affected naiione. where 
necessary to: 
[i] enable the egency to decide and LCI pmmptly es and when required: 
[ii) avoid adverse impacts on foreign relations or infringement in fact or 
appearance of other nations’ sovereign responsibilities, or 
(iii] ensure appropriate reflection ol: 
(I) diplomatic ladore: 
(Zj international commercial. camp&live end export promotion iaclnra: 
13) need8 for governmental or commercial confidentiality: 
(4) national security considerations; 
(51 difticulties of obtaining information and agency ability to enalyze meaning- 
fully environmental effects of a proposed action: and 
r6 t$dedree to which the agency la involved in or able to affect a decision to 

(c) Agency pracedun under Section 2-l may provide for categorical L’xclu- 
rions and for such exemptions in addillon to thoea specified in eubatction (a] 
of (his Sectlon as may be neceseery to meit emergency cimumrtances 
situationa involving exceptional Foreign policy and nstianal securlly emritivi- 
ties and other euch special circumetesncra In utilizing such additional cremp- 
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tions agencies shall. as soon aa kaeible. consult with the Department of State 
e,,d tt,e Council tm ihvimmmtel @dky. 
[d) ne pratieions of Section z-5 do not apply to actiona de&bed in Sectkm 
w(s) unlers pemhd by IPW. 
sec. 3. 

3-l. R@S of Action. ‘I)ii Order b solely for the purpose of esiab!ishing 
internal pmcedares for Federal agencies to consider the significant effec!s of 
their actions on the environment outside the United Slates, ita lerritories and 
possessions. and nothing in !hie Order shall be construed to create a cause of 
IKliQIL 

Z-Z foreign Relofions. The Department of State shall coordinate all communi- 
cations by agencies with foreign governments cqnceming environmental 
agreements and @her arraryyements in implemenlalion of this Order. 
53. Multi-Agency Actions. Where more than One Federal agency is involved 
in an action 01 proIpBm. a lead agency, ee determined by the agcncics 
involved, shall have responsibility for implemenMion of tbir Order. 
~-4, Cerfuin 7kms. For purposes of this Order. “environment” means the 
natural and physical envimnment and excludes social. economic and other 
environments: end aa action dgnificantly affects the environment if it does 
significanl harm IO the envlronmcol even ihoqh on balance the agency 
hel%ves the actlon to be beneficial to the environment, The term “export 
epprovala” in Sectlao ~-5(a](v] does not mean or include direct loans to 
finance exports. 
3-5. Muhpk fmpacfs. [I a major Federal action having effects 01 the environ- 
meni of the United States or the global commone requitea preparation of an 
environmental impact statement, and if the action also has elfeels on the 
cnvimunenl of E fore@ nation, en ~nvimnmental impact statement need not 
be prepared with respect to the effects on the environment of the foreign 
nalion. 

IFIt Dot. 79-3m 
Filed l-%79: 338 pm1 

The White House. 
~c7t?UU~ 4, 1979: 
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Federal Agencies’ Implementation of 
Executive Order 12114 

Five Cabinet departments- Defense, Energy, State,’ Transportation, and 
the Treasury-have procedures to implement Executive Order 12114. 
Eleven agencies within three of these departments have separate 
implementing procedures. The Food and Drug Administration in the 
Department of Health and Human Services and the National Oceanic and 
Atmospheric Administration in the Department of Commerce have their 
own procedures, although their departments do not. Of the 13 independent 
agencies and commissions we surveyed, 3 had such procedures.’ 

As table I. 1 shows, 15 out of 21 agencies that have Executive Order 12114 
procedures have performed environmental impact assessments under 
either these procedures or another authority, such as the National 
Environmental Policy Acts3 While the total number of assessments 
performed by these agencies for actions abroad is not known, we estimate, 
on the basis of interviews with agency officials, that over 500 assessments 
have been conducted since 1979. This estimate includes approximately 200 
assessments submitted by applicants for the Environmental Protection 
Agency’s permits for maor new sources in Prevention of Significant 
Deterioration areas established under the Clean Air Act of 1977. Many of 
the remaining actions were Department of Defense construction projects 
on overseas military installations. 

Both the Animal and Plant Health Inspection Service of the Department of 
Agriculture and the United States Information Agency have assessed the 
environmental impact of actions they have planned to take outside the 
United States even though they have no procedures for doing so under the 
executive order or another authority. 

‘In November 1979, the State Department also issued separate procedures under Executive Order 
12114 specifying environmental assessment procedures for nuclear export activities of federal 
agencies. 

2This number excludes t,hree agencies that have environmental assessment procedures under both the 
executive order and other authorities-the Agency for International Development, the Export-Import 
Bank, and the Overseas Private Investment Corporation (see this report’s letter and table II.2). 

“We use the broad term “environmental impact assessment” to include any of the following performed 
under Executive Order 12 I 14: environmental assessments, environmental impact statements, bilateral 
or multilateral environmental st,udies, concise environmental reviews, or summary environmental 
analyses. 
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Table 11.1: Federal Agencies That Have Procedures to Implement Executive Order 12114 
Estimated number of 
environmental impact 
assessments performed Type of environmental 
for actions abroad since impact assessments 

Department/Agency 1979 (under any authority) typically performed a 

Environmental Protection Agency Over 200 Concise environmental 
reviews, environmental 
Impact statements 

Army Over 100 Environmental tevlews 

Examples of activities for 
which environmental 
impact assessments have 
been performed 

Permits for ocean dumping 
and for Prevention of 
Significant Deterioration 

Conventional Armed Forces 
in Europe Treaty; road 
construction; chemical 
weapons transport from 
Germany to U.S. territory in 
Pacific 

National Science Foundation Over 100 

Department of State 25 

Programmatic Ocean drilling; sea water 
environmental impact desalination system, 
statements Antarctica 

Environmental Impact Montreal Protocol on 
statements, environmental Substances That Deplete 
reviews the Ozone Layer; use of 

herbicides to eradicate illicit 
coca overseas 

Air Force 

Food and Drug Administration 
(Department of Health 
and Human Servjces) 

Over 20 

Over 20 

Environmental reviews 

Environmental 
assessments 

Base closures; force 
structure realignments; 
power plant construction; 
houslng construction 

Drug and food additive 
manufacturing by US. 
companies overseas 

Defense Logistics Agency 20 Environmental reviews Fuel storage tank 
construction; hazardous 
materials and waste storage 
facility construction 

National Oceanic and Atmospheric 
Administration (Department of 
Commerce) 

11-20 Environmental 
assessments, 
envlronmentai impact 
statements 

Fishery management 
projects in Atlantic and 
Pacific oceans 

Department of Energy 11-20 Environmental reviews, 
environmental 
assessments 

National Aeronautics 
and Space 
Administration -“-- 
U. S. Coast Guard 

4-6 

3 

Environmental 
assessments, 
environmental reviews 

EnvIronmental impact 
statements 

Nuclear power plant export 
to Philippines; shipment of 
plutonium from foreign 
research reactors 

Space launches on foreign 
soil 

Construction of offshore 
ports; vessel traffic system 
and radar 

(continued) 
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Estimated number of 
environmental impact 
assessments performed Type of environmental 
for actions abroad since impact assessments 

Examples of activities for 
which environmental 
impact assessments have 
been performed Department/Agency 1979 (under any authority) typically performed b 

Navy 

Army Corps of Engineers 

3-5 

2b 

Environmental 
assessments 

Environmental 
assessments, 
environmental 
impact statements 

Underwater explosive 
testing; Arctic field exercises 

Flood control project for 
North Dakota and Canada 

Defense Nuclear Agency 

Federal Aviation Administration 

Joint Chiefs of Staff 

Federal Highway Administration 

Maritime Administration 

1 

Unknown-at least 1 
under way 

None 

None 

None 

Environmentat 
assessment 

Environmental 
assessment 

Groundwave nuclear 
command and control 
system 

Radar tower on Bimini, 
Caribbean 

Department of Defense 

Department of Transportation 

Department of the Treasurv 

All assessments performed 
by individual agencies 

All assessments performed 
by individual agencies 

None 

Note: Some agencies stated that they have not developed environmental assessment procedures 
under the Executive Order because they do not’engage In major federal actions outside the 
United States. Other agencies stated that their only international actions include providing 
technical assistance or training to other countries or partrcipaling m international forums. These 
agencies have not developed procedures because they do not consider these activities major 
federal actions as described in the order. Still other agencies that have not developed 
procedures stated that any activities they might undertake outside the United States would have 
little or no environmental impact 

aExecutlve Order 12114 specifies that the following types of documents be used when 
considering the environmental effects of actlons abroad: (1) environmental impact statements for 
actions affecting the environment of the global commons; (2) bilateral or multilateral 
environmental studies for actions affecting the environment of a foreign nation not participating 
with the United States and not otherwlse Involved in the action, (3) concise reviews of the 
environmental issues Involved-including environmental assessments, summary environmental 
analyses, or other appropriate documents-for actlons described in (2). for actions providing a 
product or physical project producing a toxic substance prohibited or regulated in the United 
States, or for a physical project producing a radioactive substance prohibited or regulated in the 
United States. Any one of the above documents may be prepared for an action affecting a natural 
or ecologlcal resource of global importance 

bThe Army Corps of Engineers has also performed environmental impact assessments for 
projects financed by other agencies. 
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As table II.2 shows, three U.S. foreign aid agencies assess the 
environmental impact of their actions abroad under separate procedures. 
These procedures are more stringent than those required under Executive 
Order 12114. 

Table 11.2: U.S. Foreign Aid Agencies That Conduct Environmental Impact Assessments for Actions Abroad Under Separate 
Procedures 

Estimated number of 
Authority to conduct environmental impact Examples of activities for which 
environmental impact assessments performed environmental impact assessments 

Agency assessment abroad since 1979 have been performed 

Overseas Private Investment Overseas Private Over 100 Large-scale industrial projects, such as 
Corporation Investment Corporation annually mining, oil field development, and 

Amendments Act of 1985 chemical manufacturing 

Agency for International 
Development 

Export-Import 
Bank 

Foreign Assistance Act 
of 1961, as amended 

Section 17 of the 
Export-Import Bank 
Act of 1945, as 
amended 

75-l 00 
annually 

25 

Pesticide application; road improvements; 
AIDS surveillance and education project 

Funding for chemical plants, copper mine, 
pharmaceutical plant 
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