U NITED STATES GENERAL ACCOUNTING OF-FICE
REGIONAL OFFICE

Room 1992, Federal Buiiding
-Seattle, Washington .| 98174

MOV 1 2 1882
Mr. Stephen J. Hall, Regional Administrator
Small Business Administration ,
710 Second Avenue
Seattle, Washington 98104

119987
Dear Mr. Hall:

Subject: Division of Respon31b311tle* Between SBA and
DrocurméAgenc:.es in Eva]udtxnv Proposals and Negotiating
Secton 8(a) Contracts over $:00' {FLRD-83-14)

In November 1981, we wrote a lettzr to the Pacific Northw.st
Regional Forester questioning the adequacy of the Forest Service's
procedures in negotiating and awarding Small Business Administrakion
(SBA) Section 8(a) contracts valued over $100,000 (sec enclosure I).
Forest Service officials, however, disagreed with our conclusions and
we requested cur Office of General Counsel to roview contracting
responsibilities under 8 (a) contracts. The purgose of our lztter to
you is to disclose the findings of our Genecal Counsel's review.|

Nur examination of four section 8(a) contracte valued over ‘
$100,000 awarded by the Forest Service through &BA's tcatile and
Portland dist-ict offices disclosed that: '

--None of the contracts contained defective cricing o audit
clauvses.

~-None of the contract files contained negctistiun memorandums.

[
t
|

--None of the contract proposals received preaward contract.
audits,

--Two contract files did not contain certificates of current
cost or pricing data.

--One contract was negotiated without writton cest or pricing.
data. |

Tn his letter dated February 11, 1982, the Legional Forester
stated that the requirements for defective pricing or audit clauses,
negotiation memorandums, preaward contvact audits, and certificates of
current cost or pricing data did not apply to their 2{a) negotiated
contracts because
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1. the Forest Service is entetino into a contract with KBA not
the 8(a) subcontractor, and thevefore SBA must assure *ompllance

with the procurement regulatlona, and

2. the regulations "appear” to apply only to supply -ont*ac
the 8(a) construction contracts that we revicwed.

 To resolve this conflict, our Office of Gemeral Counsel reviewed
applicable Federal laws and regulations to determine the following:

~-Are the Federal Procurement Regulations for defective priciug
and audit clauses, negotiation memorandums, preaward comntract
audits, and certificates of current cost or pricing data required

for 8(a) negotiated construction contracts over $100,000,?

--Who mnst assure that S(a) negotiated comtracts ovec $100,0

contain defective pricing and audit clauses and that negotiatiow
memorandums, preaward contract audits, and certificates ¢ cuirent
cost or pricing data are properly prepared—-the SBA or the wrocuring

agency?

~--Considering the situations described in our letter to tue Toirest
Service, were Forest Service contracting officers delinquent in

their contracting procedures?

In their memorandum of August 13, 1982 (see enclosurc 113,
of Ceneral Counsel reported the following:

1. Federal Procurement Regulations for defective pricing acd audic
clauses, negotiaticn memorandume, preaward contract audits, and
certificates of current cost or pricing data are applicablz to
8(a) negotiated construction contracts valued over $100,000.

2, 'The procuring agency's contracting officers are responsible for

-~reviewing and evaluating the cost or prlulng data submitied

by the 8(a) contractor;

~~inserting defective pricing and audit clauses into centracts
with SBA and into contracts between SBA and the 8(a)eontracts;

——arranging for preaward contract audits; and

-~-writing, or helping to write, negotiation wmemoranduws at
the conclusion of contract negotiations.

‘our O fice



3. SBA is responsible for obtaining the cost or pricing data
. needed by the procuring agency and any necessary supporting
certificates from the 8(a) contractor.

4. The Forest Service's contracting officers did violate the
Federal Procurement Regulations in failing to provide for
preaward contract audits, negotiation memorandums, and
defective pricing and audit contract clauses.

5. The SBA failed to obtain written cost or pricing data on
one contract and certificates of current cost or pricing
data ca twe contracts.

Regardine this last finding, we recommend that you emphasize the
nesd for SLA contracting staff to obtain (1) all cost and pricing data
aeedrd by the piocuring agencies, and (2) appropriate certificates of
current, complete, and accurate cost or pricing data on 8(a) contracts
over $100,000.

We appreciate your staff's cooperation during our visit. If you
have questions concerning these matters, please call Bill Henderson or
Bill drnson at 442-5356.

Sincerely yours,

\Walter H
Regional Manager

Enclonsures — 2
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' UNITED STATES GENERAL ACCOU!ITING CFFICE

REGIONAL OFFICE

~ Room 1992, Federal Buildina
Seattle, Washington. 85772

hov 24 1981

Mr. R. E. Wortnin_ton, fegional Forester
Pacific Morthwast Rezgion

U.5. Torest Service

P.C. Box 3623

Portland, Orezon 97202

Dear Mr, Worthington:

The General Azcounting Office rec nntly surveys:d the procoaures and
practices of Federal agencies for ragotiating cnntraots vader the SnEll
Businegs Administiation s (SBA) 8(a) program. Un Cetowes 22, 1981, as
part of this suivey, we visited the Forest Service's ilorbhuest Regional
Office, Our exanination of four Forest Sorvice g(a) centracls over
$100,000 revealed tinc following deficiencias:

—-None of the contracts containaed defeciave nricing or oadit vlauses,

~--None of tne contract f{iles contained negotintion mzmoranduns,

—=Hone of the contracl proposals received presuard contract audibs,

-=Two contrect files did not contain certificzbtes ¢f current cost or

pricing dita.

1o

--Jne couirzat was negobtiated without wriltien coist ¢r pricing data,

The oknjective of the 8(a) program is to foster busiiess cweersalp LY
socially and ecorawically disadvantaged individuals through governmens
precurenent zssitaacs and other means and thoreby fiely Tnem aevelop Lthelr
ability to compet= effectively on the open mar'=t. In this progrem, SRA
a2¢ with sther Federal agencies ond bo subcentract
the work to small dirvadvaataged businesses. Tne respousibiliiy for
reviewing and eavaluating 3{a) contractor proposals, uoworzr, rests with
the prosuring agency. The Federal Procurem=nt fe:u1\‘~)\d (FPR) sp€'lf
V1

1.

ig authorized to contr

vhe requiresaszncts for nc otiated contracts., According o > Forest Serv
attornazy in tn® regica s Office of General Counszl, tnese WL%Uld~' ons
apply to the Ferest Service s 8(a) contrasting,

ci

NTRACT DEFICTENCTmS

During cur visit to ihe Forest Service' s
we exanined tne aoniroct files of all four 8¢
$100,000 that regional contracting officers n
and Porcland gdistriet SpA c¢ffices in fiscal yes
deserivbe our findings in the following sgctlJugp

orthw=:l Keglonal offl,v,
oon.racbs valued over
otieted through the Sealtle
1957 sad 1981, We

¢
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3o defective prieing and

and oudit clauses

hope of tne contracts we reviewad contained the defeebive pricing

clause or the audit clause rnquLnrd by FPR 1-3.814=1 and l—J.olM-Q
Jegording to FPR 1-3.814, wnznever cost or pricing data is required, an
aceacy must include these clauses in th solicitation psckage ana:any
cesuluiag contract, FPR 1-3,807-3 in turn requires the submission of
rost or pricing data for any neJdotizivad contract expected to exceed
5200,000, Taz contracting officer can waive this requircment if he
dcu,.msnes, in writing, that the negotiated prize is based on adequate
wrpzbitinn, established catalog or market prices of commercial iteas
olJ in susstantial quantities to thz ganeral public, or prices set by

Woor regulation., Also, in exceptlonal circumstances, the agency head or
Yils avthorized designee can waive Lhne "aqu1rement for written cosi or
pricvinyg data; however, he must document his reasons for granting such z
vaiver, 7Tae contract files we reviewed did not contain waivers of the
co bt or pricing data requiremens.

o)

).J [

Aucording to one contracting ofiicer. he omitted these clausds
berausz he believed they were not requiired in Forust Service contilac L:.
dovaver, the contracting officer provided no support for his ssention,
and his statemsnt conflicts with statements of an attorney in bhe wvept
Office of Ganaral Counsel. We belisve the cost or pricing dsata rdnuire @G
¢pply, ard solicitations and contracis should have contained Lhe defechi
rricuayg and audit clauses,

qo nesotiation memoranduns

rPR 1+3.061L requires the contracting officer to prepare a negubtiatien
“rnorandum at tha conelusion ¢f negotiatinng on an initial, revisad, or

?f 2L price. waver, the four contract files we reviewsd did neh contaiu
ngoviation m«morandums. The region had just recently awarded Lwo of
L..2se contracts and the responsible contracting officers teld us thew
the, hod not yebt written the negotiation memorandwas for these coatrasnia,
Tae contracting officer responsible for the otnsr two contrasts could
Live 0 peadon why those contracts, vnich Lhe region awarded in Judy
1930, did nobt contain adequate negetiation memorandu:u.

3

Fo orsawacd contract audits

The Forest Service did not make preaward audit £ the four coruractors
proposals,  FPR 1-3, 809\b)(1) states that thc contxactlnf officer pr bis
sathorizad representative shall request the contract audit ‘ct'v*i% to

audit the ecantractor™s proposal vafore he nvgotlates any coatracl o
odification resulting from fira, firxsd-price proposals over $100,000,

Mne Federal Procurement Regulations allow contracting officers to bﬂivu
the zudit requirement when the available information clearly is ~'Pnu"‘“
dowever, the contracting officer must docunent his reasous for wa_?lny

tne audit requirement in the contracl filc, Pacific Northwest Reglion
eontracting officers told us that such audits were not needed becatce, in
their opininn, adequate information iras available, But cnly one concract
file contained a statement indicating the contracting officer waived the

audit requiremeat and that statement gave a0 reason for the waiver. Desad

[p]
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on our anal yses of the contract files, we believe no adequate Just'fl”dt‘bu
exiated for nob auditing the contract proposals.
Cost und prizing data |
ey certifa-g

\
Tan of ona four contract files we reviawad nontained neitheria signad
cxrbifrente 0f current cost or pricing data, ior a waivor of ‘the bont ar
piricing gate regquirerent., FPR 1-3.807-3(a) requires that before p
anptreating officer awards any negotiated contract zipezcted to c/b(

Y100 00D, the contraclors aust certify that they based their proppseq
ccserast pirices on accurate, current, and coaplece deta. The text of

t s cortification is ziven in FPR 1-3.807-U. The contracting officer
speasivle for thase contracts told us that he did nob obtain Lhe
:vfz,ut1on tecause n2 believed the requireament did not apply. Agaila,

ie i3 contrary to the position of the region’s Offive of General Counsel.
s certilication is rejuired unless the contracthg officer or agoucy
2.2l yaives the regairesent for cost or pricing dala,

Lack of eost anc pracing data

Tin: Forest Service negotiated and awarded one contract before the
3(a) contractor prepared a written proposal or subaltted written cost or
viricing data. Tnis action violates FPR 1-3.807-3(a), whicl: states thah
hefore the contracting officer awards auny negotiated contract over
SION,002, he shivll require the prospective contractor to submit writtea
cost nr pricing data,

. - —— — —

in the past, som2 confusion existed over the responsibilitics of SJA
amd tha2 procuriiyg ageacies on 8(a) contracts. However, since February
1986, FPR 1-1.712~2(d) has clearly stated thau the procurivg ageney is
reIponsible for raeviewing and evaluating 8(a) contractor proposalg and
the eccempanring cost or pricing data, when cost eralysis o required.
Tae procuring agency must also ar-ange for the required contract audits.

Purcnhar-inore, FPR 1-1,.403 specifies that "No contract shall be entercd
into unless all applicable requirements of law, Fxocutive ordors,jﬂnd
reyuiaticns have bean met."  Accordingly, we recomanzud thalt you taks
aovicg ko make contractiag officers fully cognizant of the Federal
regliramenc for azgntiated contracts, and that you mal: sure the ﬁuqq
medts are M3t before the award of any negotiated conbracts,

We appreciate the coopsration of your staff during our Vlblt it
vou have aay 4uest

ions conceraing these matters, pleass call Bill Headerson
L ol > |
or Dave Cram at FTS 399-5356. Please inform us of any action takén to
eerrect these deficiencies,

Sincerely yours,
¥. H, Hemsoa

Walter H. Hensoun
Regional Manager
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UNITED STATES GOVERNMENT GENERAL ACCOUNTING OFFICE
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O Regional Manager, Seattle — Walter H. Heason

Associate General Counsel, OGC ~ Richard R. Pierson ga'
FROM

SUBJLCT: Division of Responsibilities Between SBA
and Procuring Agencies in Evaluating "8(aj"
Contractor Proposals for Negotiated Con-
tracts over $100,000 (File B-207532; Code
942011)

Wf D'Addario has askcd us three questions conceruning the
divrsion of respon81b111t1es between the Small Business /Adminis
trat Lon (3BA) and a procuring agency in construction procure-
ments under the "8(a)" prougram by means of which curtain Govern--
ment proaurements are "set aside" for socially and ecupsmically
digauvan.aged small businesses, 15 U.S.C. §637(a) The gues-—
tions arose after your review of four 8(a) contxactv F the
Pacific Yorthwest Region of the Forest Service and a spbseguent
dispute between you and officials of the Forest Scrvice cvar
vour conclusions. : ’

QUESTION l: Who musc assure that 8(a) npgotidteﬂ'hontracts
over $100,000 contain defestive pricing and au&it clavses, and
that negotiation memoranda, preaward contract audits, and zertif-
vcates of current cost or pricing data are properlyv pravared,
the Small Business Administration or the procuring agsnoy?

ANSU/ER: The Small Business Administration has th? responsi-

puititiatiel 4

bility *o get from the 8(a) contractors cost or pricing duca and
sny neczssary supporting certificates. The procuri .3§agﬁncy

has the responsibility to evaluate and review the cost or pricing
da2ta. insert defective 011c1ng and audit clauses into ¢o“ifact
between it and the Small Business Administration and r@rw»en the
Small Business Administration and the 8(a) contractor wherve
appropriate, arrange for preaward contract audits, and vrste or
participate in writing negotiation memoranda at the conaiusion

of each negotiation of an initial, revised, or f£inal price.

QUESTION 2: Are the Federal Procurement Regulatiias for
defectiva pricing and audit clauses, negotiation memo.wuda,
preaward contract audits, and certificates of current ozt or
pricing data applicable to 8(a) negotiated construction con-
tracts over $100,000?

ANSWER: Yes.




QUESTION 3: Given our findings described in cur letter
to the Porest Service Regional Office, did Forest Service
contracting officers violate Federal Procurement Regulations'
contracting procedures?

ANSWER: Forest Service contracting officers did violate
rederal Procurement Regulations' contracting procedures for the
four contracts you reviewed in the manner discussed in the
attachment. However, it should be noted that SBA failed to gat
cost o pricing data and the necessary certificates from several
of the 8(a) contractors.

A detailed analysis follows.

Attachment
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ATTACEMENT

-3

DIVISION OF RESPOWSIBILITIES BETWEEN SBA

AND PROCURINCG AGENCIES IN EVALUATING
"8(a)" CONTRACTOR PROPOSALS FOR
NEGOTIATED CONTRACTS OVER
$100,000

(1) Section 8(a) of 3mall Business Act,
15 0.8.C. §5637(a), authorizes any
Covernment agency having procure-
ment powers to enter intc contracts
with Small Businesc Administration.
Small Busirecss Administration, in
turn, arranges for performance of
contracts by letting subcontracts
te socially ond economically dis—
advantaged small business concerns.
In 8(a) negotiated contracts over
$100,000, Small Business Adminis-
tration, rather than procuring
agency, has resgorsibility to get
from 8(a) contractor cost or pric-
ing data and any necessary support-
ing certification.

(2) Section 8{a) of Small Business Act;
15 U.S.C. §637(a), authorizes any
Covernment agency naving procure-
meitt powers to enter into contracts
with Small Business Administration.
Small Business Admiunistratcion, in
turn, arranges for performance of
contracts by letting subcontracts
to sccially and economically dis-
advantaged small kusiness concerns.
In 8(a) negotiated contiacts over
$1060,000, mrocuring agency has
responzibility to evaluate and.
review cost or pricing data, insert
defeccive pricirg and audit clauses
into contracts between it and Small
Business Administration and between

wall Business Administration and
8(a) contractor, arrange for pre-
award contract audits, and write
or participate in writing negoti-
ation memoranda.
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(3) Section 8(a) of Small Business Act,
15 U.s8.C. §637(a), authorizes any
Government azqgercy having procure-
ment powers to enter into contracts
with Small Business Administration.
Small Business 2dministration, in
turn, arranges fcr performance of
contracts by letting subcontracts
to socially and economically dis-
advantaged small business concerns.
In negotiated 8({a) contracts over
$100,000, procuring agency, not SBA,
should decide whether to waive sub-
mission of cost or pricing data.

(4) Section 8(a) of Small Business Act,
- 15 U.S.C. 5637(a), authorizes any

Gosrernment agency having procure-
ment powers to enter into ~zontracts
with Small Business Administration.
Small Business Administration, in
turn, arranges for performance of
contracts by letting subcontracts
to socially and economically dis-
advantaged small lLusiness concerns.
Federal Procurement Regulations for
defective pricing and audit clauses,
negotiation memurania, preaward con-—
tract audits, and cartificate of
current cost or pricing data are
applicable to 8(a) negotiated con-
struction contracts over $100,000.

The Pacific Northwest Regionel Office of the U.S. Forest
Service, in replying to a letter GAO sent concerning procure-~
ment practices under the Small Business Administration's (SBA)
8(a) program, disagrees over the applicability of certain Fed-
eval Procurement Regulations (FPRs) to its procedures for
negoriai:ing 8(a) contracts over $100,000.

Section 8(a) of the Small Business Act, 15 U.S.C. §637(a),
authorizes any Government agency having procurement powers to
enter into contracts with the SBA., The SBA, in turn, arranges
for the performance of the contracts by subcontracting to

socieliy and economically digadvantaged small business doncerns.
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During a survey, it was found thatc the Forest Service's
Pacific Northwest Regicnal Office had failed to comply with the
FPRs in four negotiated construction contracts for-over $100,000
and so notified it. Specifically, Ferest Service negotiated and
awarded one contract before the 8(a) contractor prepared a writ-
ten proposal or submitted written cost or pricing data. Two of
the contracts contained neither a signed certificate of current
cost or pricing data, nor a waiver of the ccst or pricing data
requirement.

The Regional Office responded that under the 3(a) program
its contracts were with the SBA and, therefcre, the SBA had to
ensure compliance with the FPRs. It stated, furthermore, that
the FPRs "appeared" to apply only to supply contracts, and not
the 8(a) construction contracts.

QUESTION .: Who must ensure that 8(a) negotiate’ contracts
over $100,000 contain defective pricing and audit clauses, and
that negotiation memoranda, preaward contract audits, and certif-
icates of current cost or pricing data are properly prepared,
the Small Business Administration or the procuring agency?

ANSWER: FPR 1-3,.,807-3 makes it clea:r that the 8&(a) con-
tractors for the four Forest Service contracts had Lo submit
cost or pricing data unless submission was properly waived.
FPR 1-3.807-3 states in pertinent part: -

"{a) The contracting officer shal:
* = % require the prospective contractor,
or contractors, as the case may bz, to sub-
mit written cost or pricing uata * * ¥ or
to specifically identify such data un writ-
ing if actual submission of the dataz is
impracticable, and to certify, bvy ths use
of the certificate set forth in €1-3.807-4,
that, to the best of his kpowledge and
belief, the cost or pricing data submitted
or identified was accurate, complete, angd
current prior to:

"(1) The award of any negctiated contract
(other than a letter contract) exrected to
exceed $100,000 in amount * * % %

The issue then becomes which agency, the I3A »: the Forést
Service, had the responsibilities to ccllect the data and
analyze them.

e et T e A - s s s amm et % o o
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FPR 1-1.712 is entitled "Contracts with the Small Busi-
ness Administration." FPR 1-1.713--4, "Procurement of, Con-
struction," lists some of the duties the SBA and. the procur-—
ing agency must perform under an 8(a) procurement of ¢on-
struction. FbR 1-1.713-4(d) states:

"(d) Cost or pricing data: When required
by §1-3.807-3, the SBA shall secure
from its prospective subcontractor
cost or pricing data, together with
any necessary supporting certificate."”

While the SBA would have been required to obtainithc
data and the accompanying certificates from the contractors,
the Forest Service had the duty to analyze the data:

"Procuring agency contracting officers
are responsible for reviewing and evalu-
ating section 8(a) subcontract price pro-
posals and accompanying cost or pricing
data in support of negotiations with
SBA subcontractors when cost analysis
is required * * x v FPR 1-1.713~-2(d). 1/

The contractor's submission of cost or pricing data and
the certificate can be waived by the contracting officer when
he determines,; in writing, that the price negotiated ip based
on adequate price competition, established catalog »or market
prices of commercial items sold in substantial quantities to
the general public, or prices set by law or regulaticn. FPR
1-3.807-3(b)(1). whe head of an agency or his authoriged
designee can also waive those requirements in excepticnal
cases, where he statee in writing the reasons for his
determination. FPR 1-3.807-3(b)(2).

The FPRs do not explicitly state whether it is the SBA
Oor the procuring agency which can grant such a waiver in the
8(a) program. It seams clear, however, that the procuring

1/ The General Services Administration inserted FPR l~1.7l3~

T 2(d) into the Federal Procurement Regulations as a result
of a recommendation by GAO in its report "Civil Agencies
Can Do a Bettecr Job of Negotiating Noncompetitive lan-
tracts Priced Over $100,000," PSAD-79-93, August 21, 1579.
See 45 Fed. Reg. 8602 (February 8, 1980). GAO made the
recommendation when it discovered there was confusion
over which Government agency should arrange for a cost
analysis for an award authorized by section 8(a).




ageancy would be t%e¢ party to do it. First of all, SBA, under
the 6{a) program, is considered to be the contractor. | It is
illogical to assume, and contrary to the intent of the FPRs,
that the contractor in a procurement will be the party to grant
the waiver., Secondly, the procuring agency would be inp a more
knowladgeable position in a decision to waive the submission of
cost or pricing data since it would be more familiar than the
SBRA with the wvoods c¢r services and their costs. 1

Tt did not do sc, but the Forest Service should also have
performed preaward contract audits, assuming that the four con-
tracts resulted from proposals in excess of $100,000 which
were fiiw fixed price or fixed price with economic price
adjustment. FpR 1-3.809(bj{1l) states in pertinent part:

(1) The contracting officer or his
autherized represertative shall request
an au~it review by che contract audit
activity in accordance with this para-
grapn (b). Audit reviews shall be
reqgquested prior to the negotiation of
any contract or modification resulting
from prcoosals in excess of $100,000
vhich are firm fixed-price or fixed
price with economic price adjustment
* % kv .

FPR 1-1.713-2(d) m~ke= it clear whose responsibility it is to
arrange for such an audit under the 8(a) program.

“Procuring 1gency contracting
officers also are responsible for
arranging for arnv preaward or post-
award contract audits rcquired by
5§1-3.809 to assist in evaluating
section B{a) subcontract proposals,
related cost or pricing data, and
cost submirsions.”

lione of the contracts contained the defective pricing clause
or auditing clause. FPR 1-3.814 requires that these clauses be
incluced in the solicitation and in any resulting contﬁact where
cost or pricing date must be submitted. FPR 1-1.713-4(g){(1l) and

(1) (1) zssign the responsibility of drawing up the 8(aD contracts:

"(a)(1) The contract to be executed
between the SBA and the procuring agency
shall be prepared by the procuring agency
* * %, ‘ne contract shall be prepared in
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for & normal procurement contract to
be awarded by the procuring agency to
a private bnsiness * * *,

the same detail as would be required |
1

* * * % *

"{n)(1) The subcontract which will be
executed by SBA and its subcontractor
shall be prepared by the procuring agency
* % *_ It shall be prepared in the same
detail as would be required for a normal
procurement contract awarded by the pro-
curing agency * * #.," (Emphasis supplied.)

Tr.c Forest Serv1ce, then, had the responsibility to 1nuert the
defec.*ive pricing and audit rlause into its contracts w‘th the
SRA and into the SBA's contracts with its contractorq.?‘

Finally, none of the contract files contained ﬂethJ°t10n
memoranda. The Forest Service Regional Office had jus& recently
awarded two of the contracts and the responsible contracting
officers said that they had not yet written the memcranda for
those contracts. The contrdctlng officer respon51b1e or the
other contracts, which the region awarded in July, 128 did
not write negotiation memoranda and gave no reason for thn
omigsion. ;

FPR 1-3.811 states in pertinent part:

"(a) At the conclusion of each negoti~
ation of an initial, revised, or final
price, the contracting officer shall
prepare a memorandum setting forth the
pr1nc1p¢1 elements of the price negeti-
ation, for inclusion in the contract
file and feor the use of any reviewing
authorities.”

FPR 1-1,713-(2)(d) guoted above, which sets forth ptocq,wnq
agencv contracting oificers' responsibilities in negotldulon
of 8(a) contracts, does not sp901f1cally mentlon FPR ;Ms,SLl

in its detailing of the procuring agencies' respon51b1l1tves.
However, as po*n‘ed out above, under FPR 1-1.713-2(4) the
contracting officers of the procurlng agencies are expTic1t1y
given the rpspu“51b111cy for reviewing and evaluating ﬂ@btlon
8(a) subcontract price proposals and accompanying cost or pric-
ing data wben such data are requlred to be submitted. In addi-
tion, at SBA's reqguest, the procuring agency contractlnq officer

e




B-207532

may actually conduct negotiations with eligible .concerns (although
agreements reached are subject to SRA approval). Under those cir-
cumstancee, the contracting officer of the procuring dgency has
the appropriate informatior to write the negotiation demorandum.

According to FPR 1-3.811, the negotiation memorandum must
reflect the extent to which cost and pricing data, if they were
required to be certified and submitted, were not relield upon by
the contracting officer in negotiating the price. ‘'thel contract-
ing officer must also note in the negotiation memorandum any -
cost or pricing data submitted by the contractor that ware
= inaccurate, incomplete, or noncurrent. The contracting cfficer
of the procuring agency, as the official analyzina the cost or
praicing data, is in position to fulfill those requirements.

Fuchermore, FPR 1-3.811(a)(4) requires that the memorandum
irclude an explanation why the requirement of submittihy cost cx
pri~ing data was waived in the case of auv price neqgotiation in
excess of $100,000. As pointed out above, the contracting
officer of the procuring agency is responsible for waiving the
’ submission of the data. Therefore, once again, he is +he
official who would have the appropriate information to write the
negotiation memorandum. 1

The regulation nowhere specifically requires the procuring
agency contracting officer tc prepare the negotiation memorendun.
' Certainly, when he has conducted the negotiationg at SBA's request,
as discussed above, he is in the rest position to do so. MNaore-
over, even when he has nc* actually conducted the negotiations,
he has evaluated the subcontract price proposals and accompany -
sng cost or pricing data. In those circumstances, the wrocur-
ing agency contracting officer should at the least be a major
participant in the preparation of the negotiation memcrvandain,
although SBA's assistance may be needed. -

QUESTION 2: Are the Federal Procurement Regulations govern-
ing defective pricing and audit clauses, negotiation remoranda,
pPreavard contract audits, and certificates of current cost or
pricing data applicable to 8(a) regotiated construction con-
tracts over $100,000?

ANSWER: FPR 1-1.713-4 governs construction procurements
under the 8(a) program. %Pk 1-1.713-4(d) states that when
required by FPR 1~-3.807~3, the SBA shall secure cost or pricing
data from its prospective subcontractor, along with anv support-
ing certificate. The four contracts you reviewed all required
the contractor to submit cost or pricing data since they were
for over $100,000.




B-207532

If a contractor must svbmit cost or pricing data and certif-
icates, then, as discussed aihove. the contracting offiger must
ensure that defective pricing and audit clauses are indluded in
the solicitation and in any resulting contract, and reQuest pre-
award contract audits. Additicenally, under FFR 1-3.811, a memo-
randum must be written at the conclusion of negotiations of
initial, revised, or final priceg for the parformance of con--
tracts, including construction contracis. 2/ :

)

Federal Procurement Regulations requirements for defective
pricing and audit clauses, nzjoctiation memoranda, preayard con-
tract audits, and certificates of current cost or pricing data
are therefore applicable to 8(a) negotiated construction con-
tracts over $100,000.

QUESTION 3: Did Forest Service contracting officers vio-
late Pederal Srocurement Regnlations contiracting procedures?
<

ANSWER: Forest Service contracting officers did violate
Federal Procurement Requlations governing contracting proce-
dures for the four contracts as discussed above. Howeyer, it
should be noted that SBA failed to get cost or pricing | data and
the necessary certificates from several of the 8(2) contractors.

SPECIAL STUDIES AND ANALYSIS
By: John T. McGrail

2/ FPR 1-1.2 defines several tevms fc¢» the purpoce of chapter
1 of the Federal Procurement Regyulations which includesg
both regulations for the #(a) program and negotiazted con-
tracts. FPR 1-1.218 defines "regotiation” as

"k * % the procedure for making con-
tracts without formal advertising.”

FPR 1-1.208, in turn, defines "contractg:”

"iContract' means es-ablishment of a
binding legal relaticn basically obli-
gating the seller to furnish personal
ing construction) * * %." (Emphasis
supplied.)






