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Ekecutive SUmmary - 

Purpose Foreign piracy of intellectual property rights-generally the unautho- 
rized use of U.S. patents, trademarks, and copyrights-has emerged in 
the 1980s as one of the more important international trade issues for the 
United States. This report reviews US. government efforts to reduce 
this activity by encouraging foreign governments to strengthen their 
protection of intellectual property rights. 

Background The recent increase in concern over inadequate protection of IJS. intel- 
lectual property rights is associated largely with the economic develop- 
ment of several newly industrialized countries. Many businesses in these 
countries have attained the capability for mass production and distribu- 
tion but lack name brand recognition and find it difficult to compete 
with established products. Therefore, they often resort to reproducing 
products already well known in the world marketplaice. This activity 
has also been spurred by recent technological advances, such as the 
development of audio- and videocassettes, which haGe greatly simplified 
the reproduction of protected products. 

Information from U.S. industry indicates that the impact of foreign 
piracy on the United States is significant. In the short term, such piracy 
(1) limits the ability of firms and individuals to obtain returns on their 
investments of time and resources in developing patented innovations, 
trademarked products, and copyrighted works, (2) deprives legitimate 
businesses of sales, profits, and the ability to provide employment, and 
(3) can threaten public health and safety. In the long term, piracy 
undermines the patent and copyright systems as mechanisms for 
encouraging innovation and creativity and the trademark system as an 
indicator to consumers of quality products and serv ,ces. 

Legitimate businesses have devoted substantial resources to combating 
foreign piracy. However, lasting progress requires stronger foreign gov- 
ernment laws and enforcement practices. The U.S. gbvernment is best 
able to effect such changes through intergovernmental negotiations. In 
response to business concerns, the U.S. government raised intellectual 
property protection to the status of a major trade issue and is using mul- 
tilateral negotiations and bilateral consultations to strengthen foreign 
government protection of intellectual property rights. 

Results in Brief Recent progress toward strengthening national protection practices 
through the World Intellectual Property Organization has been limited. 
Consequently, the U S. government has 
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. focused its multilateral efforts on the General Agreement on Tariffs and 

Trade and 
l undertaken bilateral consultations, which have also involved trammg 

and the threat and use of unilateral trade actions. 

To date, the government has attained some positive results through 
bilateral consultations, 

Wincipal Findings 
~-- --.- -- 

_ ___ -___--~ --____-- -- -- 

Mjltilateral Negotiations The World Intellectual Property Orgamzation offers a wide range of 
legal-technical assistance, including expert advisory services and cduca- 
tion and training programs, for improving developing country intellec- 
tual property laws and administrative systems. Such assistance has 
resulted in some significant accomplishments. However, due primarily 
to developing country opposition, this organization has been limited as a 
forum for strengthening worldwide protection of intellectual property 
rights through multilateral negotiations. Indeed, over the past decade, 
the IJS. government has opposed developing country efforts to weaken 
existing standards m this forum. Recognizing this, recent U S govern- 
ment efforts in the World Intellectual Property Organization have 
focused largely on supporting its legal-techmcal assistance efforts, pos- 
sible U.S. adherence to an existing international copyright convention, 
and other more specialized matters where there may be less developing 
country opposition. 

The U.S. government has turned to the General Agreement on Tariffs 
and Trade, the primary multilateral trade forum, in its attempts to sig- b 
nificantly strengthen national protection of intellectual property rights 
It has outlined two proposals for consideration by this forum: (1) com- 
pletion and implementation of an anticounterfeiting code that would 
require partlclpatmg countries to interdict counterfeit imports and (2) 
establishment of an enforceable agreement against trade-distorting prac- 
tices arising from inadequate protection of mtellectual property rights 
Although the time required to negotiate these agreements will prevent 
them from having any immediate impact, they may have some long-term 
beneficial effect, depending on their membership and content. 
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IZi,lateral Consultations The U.S. government has made progress in strengthening foreign gov- 
ernments’ protection of intellectual property rights through bilateral 
consultations with “problem” countries. It has identified and examined 
practices of countries that provide inadequate protection, selected coun- 
tries and particular practices for priority attention, and undertaken con- 
sultations to address practices most damaging to US. interests. Two 
primary principles guiding the allocation of resources are that the gov- 
ernment can best address this matter by (1) controlling piratical activity 
at the source and (2) concentrating its efforts on the worst offenders 
(i.e., those countries whose piratical production has the greatest impact 
on U.S. firms). Application of these principles has led the government to 
concentrate its efforts on a relatively small number of countries. 

The U.S. government’s primary means for encouraging foreign govern- 
ments to strengthen their intellectual property protection practices has 
been to demonstrate their economic self-interest in taking such action. 
IJS. representatives point out that protecting intellectual property 
encourages foreign direct investment and the development of domestic 
industries. While the available funds are very limited, the US. govern- 
ment also provides some training to help foreign nationals to prepare 
and administer adequate and effective laws, regulations, and adminis- 
trative mechanisms. 

When persuasion proves ineffective, the U.S. government can threaten 
or impose unilateral trade actions. The Trade and Tariff Act of 1984 (19 
IJS. C. 2101 et seq.) amended section 301 of the Trade Act of 1974 to, 
among other things, clarify and emphasize the President’s ability to take 
retaliatory actions, such as suspending trade agreements or imposing 
duties, against countries that inadequately protect US. intellectual 
property rights. The 1984 Trade Act also amended the statute governing 
the Generalized System of Preferences’ to (1) include adequate intellec- I 
tual property protection as a criteria for program eligibility and (2) 
allow the President to use program benefits as a means to induce benefi- 
ciaries to strengthen their intellectual property protection practices. The 
Caribbean Basin Economic Recovery Act (19 USC. 2701) also predi- 
cates access to certain economic benefits on eligible countries providing, 
among other things, adequate protection for U.S. intellectual property 
rights. 

‘Through the Generalized System of Preferences, the IJ S government allows developing countries to 
export designated products to the Umted States duty free to further their econonuc development 
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The United States has achieved positive results through bilateral consul- 
tations The potential for unilateral trade actions has been a useful bar- 
gaining point in this process. Among other improvements, Taiwan has 
amended its copyright law to provide more stringent penalties for 
infringement, provide criteria for recognizing foreign firms’ standing 
before the Taiwan judiciary in copyright cases, and extend protection to 
new media, including computer software. Taiwan also has enacted a new 
patent law and is working on an improved unfair competition law. Sin- 
gapore adopted an improved copyright law in February 1987 and is 
working toward its implementation. Institution of an mvestigation under 
section 301 of the Trade Act of 1974, as amended, helped convmce the 
Republic of Korea to make several improvements in its intellectual prop- 
erty protection practices Lack of substantial progress m this area was 
an important consideration in the recent decision to reduce benefits 
under the Generalized System of Preferences for certain problem coun- 
tries, including Brazil and Mexico. 

Recommendations C;AO’S report contains no recommendations. GAO concluded that within 
present resource constraints, the government is pursuing all reasonable 
alternatives for obtammg stronger protection of intellectual property 
rights abroad. 

- Agency Comments Commerce and State and the World Intellectual Property Organization 
(see apps. I to III). The State Department commented that, in coopera- 
tion with Commerce’s Patent and Trademark Office, it has pursued 
improved protection of intellectual property rights “for at least two 
decades.” It also emphasized the need for realism m predicting the pros- 
pects for achieving results in multilateral trade negotiations, noting that 
there was more support for a code related to counterfeiting than for a 
general code on patent protection. The World Intellectual Property 
Organization characterized its progress toward strengthening intellec- 
tual property protection as “sigmficant” rather than limited and viewed 
future prospects for attaining progress within the organization as more 
promising than described by GAO. 
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C!hayter 1 .,-----A I, 
Fore&p F?iracy of ~tellectual Pmpert~ Rights: 
An Ehneging Trade Concern 

Foreign piracy of intellectual property nghts, such as patents, trade- 
marks, and copyrights (see fig. l.l), has emerged in the 1980s as one of 
the more important international trade issues for the United States. 
Before this decade, the US. government regarded protection of such 
rights largely as a technical matter and not as a trade policy concern 
broadly affecting U.S. international competitiveness Because of 
increasing business concern, the government now reCognizes that for- 
eign piracy of intellectual property rights affects U.S. trade in the same 
manner as other activities more traditionally considered as unfair trade 
practices. The government has expanded its efforts to strengthen world- 
wide protection of intellectual property rights in multilateral forums. It 
has also undertaken bilateral consultations with problem countries and 
utilized recently strengthened trade law provisions to take unilateral 
trade actions when adequate progress has not been made. 

Reasons for Recent 
Increase in Piracy 

I 

I 

The recent increase in concern over inadequate protection of U.S. intel- 
lectual property rights abroad is associated largely tilth the economic 
development of several newly industrialized countries. Many businesses 
in these countries have attained the capability for mass production and 
distribution but lack name brand recognition and find it difficult to com- 
pete with established products, Therefore, they after resort to repro- 
ducing products already well known in the world marketplace. This 
economic development also created rising cash incomes, which greatly 
increased effective demand for consumer products. Rampant piracy and 
growing consumer demand, sometimes combined with import restric- 
tions, have essentially reserved some major markets for pirated prod- 
ucts. For example, all but a small percentage of the audiocassettes sold 
in Nigeria and several Middle East countries are pirated reproductions. 
Also, counterfeiters have monopolized the market for certain trade- 
marked products in, among other countries, Brazil. I 
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Figure 1 .l: What Are Intellectual 
Property Rights? - __ - I_---_ ----_~-- 

-- Patents, trademarks, and copyrights are the three pnmary forms of Intellectual property 
nghts In worldwrde use They encourage the Introduction of innovative products and 
creative works to the public by guaranteeing their ongrnators a lrmrted exclusrve right,, 
usually for a specrfred period of time, to whatever economic reward the market may provrde 
for their creatrons Other types of intellectual property rights rnclude trade secrets, “mask 
works” (I e , the pattern on the surface of a semrconductor chip), and rndustnal designs (I e , 
the ornamental aspect of a useful artrcle) 

Patents 
Patents protect Inventions, giving inventors the right to exclude others for a specified period 
from ma<rng, using, or selling a new, useful, non-obvious invention Patents give inventors 
the opportunity to obtain substantial economic benefits from exclusive exploitatron of their 
discoveries for a lrmrted time In return, they must submit the details of their inventions for 
placement on the public record This information can subsequently be used by others to 
further advance the “state of the art ” Patent tnfnngement generally refers to the 
unauthorized manufacture, use, or sale In the country of registration of all devrces 
embodying the patented invention, whether copied from an authorized device or resulting 
from Independent development 

Trademarks 
Trademarks are words, names, symbols, devices, or a combination thereof, used by 
manufacturers or merchants to identify their goods and distrngursh them from others 
Service marks perform the same function for services Trademarks, which are generally 
renewable for as long as their owners wish to retain them, help consumers to Identify 
products known to be of a desired quality and thus enable producers to profit from their 
products’ reputatrons Trademark counterfelting generally refers to the deliberate, 
unauthorized duplication of another’s trademark, while trademark infringement refers to the 
unauthorized use of a trademark that IS so similar to an existing trademark that, considering 
the products involved, consumers are likely to become confused 

Copyrights 
Copynghts protect lrterary and artrstic expression They grant the exclusive right to 
reproduce, publrsh, display, perform, or sell copies of original expressions of an idea in “any 
tan ible medium of expression ” Copyrighted materials commonly include literary, musrcal, 
an 8 artistic works (e g books, records, movies, posters) and, in a 

R 
rowing number of 

countries, computer programs A copyright generally endures for t e life of the author plus a 
specified period of years-in most cases 25 or 50 years Copyright infringement generally 
refers to the unauthorized use or copying of a copyrighted product 

Intellectual property pirates are often in a better position than legiti- 
mate producers to satisfy demand in newly industrialized countries h 
since they generally enjoy lower production costs. Because pirates 
merely copy products rather than developing their own, their design 
and/or research and development costs are often mimmal. They pay no 
royalties to those who originally developed the intellectual property. 
Advertising and market development costs are not key concerns as their 
markets are largely created for them by the efforts and at the expense 
of companies selling authentic products. Moreover, because they copy 
only products with proven market success, pirates escape the cost of 
developing products that turn out to be market failures. These savings, 
when added to the already lower costs of production in developing coun- 
tries, such as cheaper labor and materials, enable pirates to market 
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unauthorized copies with a considerable price advantage over legitimate 
products. 

Also, recent technological advances have simplified and, therefore, 
encouraged the unauthorized reproduction of protected works. For 
example, the development of computer-controlled machine tools has 
facilitated the reproduction of expensive metal parts for automobiles 
and aircraft. Likewise, the advent of cassette tape technology has 
greatly simplified mass copying and marketing of music and films. Pre- 
viously, the reproduction of records or films involved costly and com- 
plex procedures requiring trained technicians and substantial capital 
investment. This activity is now so easy that virtually any country is a 
potential location for music or video tape piracy. 

Intellectual property pirates in newly industrialized countries often need 
not concern themselves about the legality of their activities Protection 
for intellectual property is a relatively new concept for many developing 
countries; they do not have important domestic constitnencies of inven- 
tors, authors, etc. able to benefit from strong laws. Accordingly, they 
have not seen the need to develop strong laws or to devote already 
scarce government resources to their enforcement. Moreover, a number 
of these countries have resisted strengthening intellectnal property pro- 
tection Developmg countries’ desire for economic development is per- 
haps the single most important reason for the persistence of inadequate 
protection, particularly for foreigners. Because domestic pirates can 
generate considerable economic activity, governments are reluctant to 
take measures against them Lacking product development and mar- 
keting expertise of their own, developing country governments find 
pirating established products an attractive means for 8 enerating manu- 
facturing activity and employment. These governments justify main- 
taining weak protection by arguing that giving individuals ownership 
rights does not enhance development but retards it by limiting access to 
innovation. They express the belief that intellectual property should be 
considered the common property of mankind and relevant laws should 
facilitate access to intellectual property as a developmknt tool rather 
than place restrictions on its use. 

Executive branch studies show that inadequate proteqtion manifests 
itself differently depending on the type of intellectual broperty 
involved. (See fig. 1.2.) 
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Patents. Many developmg countries limit the patentability of certain 
products; for example, they may extend only process patent’ protection 
to chemicals Other common problems include short patent terms and 
licensing restrictions. 

Trademarks Foreign trademark practices create several types of prob- 
lems for U.S. firms For example, some governments prohibit the lmpor- 
tatlon of certain categories of trademarked goods, largely to preserve 
foreign exchange. At the same time, they may require holders of regis- 
tered marks to use them m-country to preserve their legal rights Unless 
the trademark owner is wlllmg to have the trademarked product manu- 
factured m-country, this situation can lead to loss of trademark rights 
Also, some governments permit the use of foreign trademarks only in 
conjunction with domestic trademarks. 

&pyrights: Several countries, particularly m the Middle East, have no 
copyright protection for either domestic or foreign works. Other coun- 
tries, such as Indonesia and Malaysia, offer protection only to works 
that are first published in that country or published incountry very soon 
(e g., 30 days) after first published abroad. The laws of several countries 
also do not provide protection for new forms of expression, such as com- 
puter software. 
_------.- - 
‘Process yaknt,s, ~tq the term ImplIes, protect only the process by which a product is made and not 
the resulting PI oduct They provide inctfec tlve protection because there are typlcally many wdys or 
processes by wh~h a g~vt!n product may be manufactured Slight changes m the md.nufacturmg pro- 
(‘WY can 1 huh n11lhfy p10tcd,1011 

Page I1 GAO/NSIAD&766 International Trade 



-- 

Chapter 1 
Fweign Piracy of Intellectual Property 
Rights: An Emerghg’hde Concern 

India -CopyrIght mfrmgement, particularly 
of books Trademark protectron limited 
by domestlc “use”requlrements combined 
wtth severe Import restrrctrons Week patent 
protectcon partccularly for chemicals 
and pharmaceuticals 

Figure 1.2: Countrlsr Posing Qrestcart Problems for U.S. Firma in 1985 

Thailand - Copyrrght mfnngement of audro- 
and videocassettes and computer software 
Trademark counterfertmg of consumer goods 
and pharmaceutrcals Lrmrted or no patent 
protection for pharmaceuticals. foodstuffs, 
agricultural chemrcals and machmery 

Malay& - Copyright mfrmgement of books, 
records, audro- and videocassettes and 
computer software Trademark infringement 
of cosmetics and pharmaceutrcals Patent 
law lacks regulatrons to bring it into effect 

Mexico - No patent protection for agricultural 
chemrcals. pharmaceutrcals. and foodstuffs 

i6radl - Copyright infringement of matron 
‘pictures, records, videocassettes. and 
‘computer software Trademark protectron 
llimited by domestic “use” requrrements 
‘combined wrth severe import restrrctrons No 
patent protection for metal alloys, chemical 
compounds, and food- and 
chamrcal-pharmaceuticals 

lIIlz.l Counlr~es ldenthed by evecutlve brancn studies as posing substantkll problems for U S firms 

B Also contains information from The Effects of Forergn Product Counterfeiting on U S Industry, 
1 

U S lnternatronal Trade Commrssion Publrcatron 1479, Jan 1984 and P racy of U S Copyrrghted 
Works m Ten Selected Countries, Internatronal Intellectual Property All ante, Aug 1985 

Source Based on information contained in U S Trade Representative Ar nual Report on National 
Trade Estimates, 1985, and Department of Commerce Papers on Protection of Intellectual 
Property Rights In 10 Problem Countrres (unpublished), July/Aug 1985 These studies are 
based largely on mformation drawn from private sector sources 
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Korea*- Copyright mfnngement of books, 
techmcal journals, audio- and vldeocassettes. 
and computer software Widespread 
trademark counterfeltmg of consumer goods 
No product patent protection for foodstuffs, 
chemicals. and pharmaceuticals 

Taiwan’- Widespread copynght Infringement 
of books, records, audio- and videocassettes, 
and computer software Widespread 
trademark counterfeitmg of cohsumer goods, 
chemicals, dnd computer systems Product 
patent protectlon not avallable for chemicals, 
including mlcroorganisms, and 
pharmaceuticals 

Philippines - Copyright piracy of 
vldeocassettes and computer software 
Trademark counterfeiting of consumer goods 
Compulsory licensmg of patents only 2 years 
after patent IS granted 

Singapore - Wldespread copyright 
piracy of books, audio- and 
videocassettes, and computer software 
Trademark counterfeitmg of computers, 
pharmaceuticals, attache cases, and luggage 
Patent Infringement of computers and 
pharmaceuticals 

Indonesia - Copyright piracy of books 
and audio- and videocassettes Trademark 
counterfeitmg of clothing, accessories, and 
chemical products, mcludmg pharmaceuticals 
No patent protectcon 

_ - --_ ~_-- --- -- _- --- 
I 
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Even where laws against piracy are adequate, weak enforcement can 
render them ineffective. US. firms have had difficulty obtaining police 
cooperation in taking action against pirates, largely because the authori- 
ties have higher priorities and m some cases reportedly because of cor- 
ruption U.S. companies may also find that foreign court procedures 
hinder rather than help in prosecuting pirates. For example, discovery 
procedures may be inadequate, making it difficult to sustain a burden of 
proof against an alleged infringer. US. industry has also complained 
about the light penalties assessed against convicted pirates. Even where 
criminal charges, and not just civil actions, can be brought, jail terms 
sometimes can be waived by paying a fee and fines may be so small as to 
amount to no more than another business expense 

~--~ - 

Foreign Piracy’s Effect Available information indicates that foreign piracy’s impact on 1J.S. bus- 

dn U.S. Business 
mess is serious and growing. Targets of pirate operations range across 
the business spectrum from toys through consumer electronics to chemi- 
cals and high-technology goods. These products are sold m domestic and 
export markets, and according to U.S. industry, a large proportion 
reaches the IJnited States. 

While the short-term effects of intellectual property piracy are more 
tangible, the long-term effects may be even more damaging. In the short 
term, such piracy (1) limits the ability of firms and individuals to realize 
returns on their investments of time and resources in developing innova- 
tions and original creations, (2) deprives legitimate businesses of sales, 
profits, and the ability to provide employment, and (3) can threaten 
public health and safety. In the long term, piracy undermines the effec- 
tiveness of the patent and copyright systems as means for encouraging 
innovation and creativity. Businesses and individuals are less likely to 
patent new products or to create new works if they cannot obtain Y 
returns on then investments. Piracy also can undermine the effective- 
ness of the trademark system, since consumers, unaware that they are 
buying inferior counterfeit goods, may lose confidence in specific trade- 
marks or m trademarks generally as indicators of quality. 

Gathering comprehensive information on sales losses 1s drffrcult prr- 
marily because of the worldwide and clandestine nature of pirate opera- 
tions. Estimating losses is further complicated by the reluctance of some 
legitimate manufacturers, fearing loss of consumer confidence, to 
acknowledge that their products are being counterfeited In addition, 
consumers sometimes knowingly purchase pirate goods because of their 
lower prices. Thus, even if the actual volume of pirate sales could be 
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determined, this figure would not be an accurate indication of the sales 
that would be gained by legitimate producers if piratlcal goods were not 
available. 

Despite these difficulties, several studies have attempted to quantify the 
impact of piracy. An International Trade Commission report? on trade- 
mark counterfeiting found 82 firms with reported combined losses of 
almost $50 million m sales to “counterfeiting” (i.e., distribution of goods 
bearing unauthorized copies of U.S. trademarks) during 1982. This esti- 
mate did not include other types of piracy, such as patent and copyright 
infringement, but some idea of their magnitude can be obtained from 
partial estimates made by various private sector orgamzations. For 
example, the International Intellectual Property Alliance” estimated m 
August 1985 that piracy of copyrighted works m 10 selected countries 
costs US industry over $1 billion in lost sales annually The Pharma- 
ceutical Manufacturers Association reported m <June 1985 that one of its 
member companies lost $27 million m potential sales on Just one pat- 
ented product to unlicensed copiers m five developing countries. 

Inferior copies of products embodying intellectual property can also 
pose significant threats to public health and safety, and may impair U.S 
military capability. Automobile, airplane, and helicopter parts; agricul- 
tural chemicals; and pharmaceuticals and other health care products 
have all been pirated in recent years The defective copies have caused 
considerable harm and, in several cases, death. In one widely cited case, 
the use of a bogus fungicide resulted m the loss of 15 percent of the 
Kenyan coffee crop. In other cases, the American Medical Association 
attributed deaths and cases of paralysis to counterfeit amphetamines 
and tranquilizers and the Food and Drug Administration found a coun- 
terfeit part in mtra-aortrc pumps used to keep hearts beating during 
open heart surgery. Counterfeit parts also have been found in some scn- 
sltive IJS. mihtary weapons systems. 

?he Effects of Foreign Product Cauntem on 1J S Industry (Umted States International l’radc --- 
CornmIssIon Pubhcatlon 1479, .Jan 1984) 

:)An umbrella orgamzatlon composed of the Computer Softwae and Serv~ccs Industry Assoclatlon, 
American Film Marketmg Association, Assocmtlon of Amencdn Pubhshers, Compuler and Husmcbu 
Equipment Manufac turtlrs hsso( latmn, International Antlcounterfeitmg Coalition, Motmn 1% ture 
Association of Ammca, National MUSK Pubhshers’ Assoaatlon, and Hecordmg Industry Ac;soclatlon 
of Amenca 

Page 16 GAO/NSIAD87-65 International Trade 



Chapter 1 - 
Foreign Piracy of rntallectual Propfxty 
Rights: An Emerging Trade Concern 

LX. Government and Legitimate businesses, alone and working in groups, have devoted sub- 

Business Actions to 
stantial resources to combating foreign piracy. However, lasting prog- 
ress requires stronger foreign government laws and enforcement 

AddreSS Foreign Piracy practices. The U.S. government is best able to effect such changes 
through intergovernmental negotiations and, in response to business 
concerns, has assigned a high priority to this effort. 

Business Community 
Efforts 

/ 

The most direct remedy available to firms victimized by foreign piracy 
is to use existing legal procedures in the pirate business’ home country. 
This can be an extremely expensive process, involving the use of investi- 
gative agencies to obtain evidence and attorneys to carry out litigation 
m foreign courts. While some firms conduct their own investigations and 
litigation, others use such organizations as the Counterfeiting Intelli- 
gence Bureau (affiliated with the International Chamber of Commerce), 
that provide assistance in conducting investigations and subsequent 
attempts to obtain foreign government action against pirates. 

Trade associations also attempt to address this problem by performing a 
variety of functions for their members. Many U.S. businesses, particu- 
larly those new to the international market, do not realize that they 
need to take precautionary measures (e.g., registration) to preserve their 
rights in foreign countries nor do they know how to proceed if they dis- 
cover that their rights have been violated. Trade associations that repre- 
sent industries particularly hard-hit by piracy, such as recording and 
pharmaceuticals, and groups specifically formed to take action against 
piracy, such as the International Anticounterfeiting Coalitiom4 advise 
members on how to protect intellectual property in foreign countries 
and how to use the courts to secure protection. Some groups, on their 
own accord, have pressed for better enforcement of existing foreign 
laws and even for adoption of new laws. Many also gather information I 
on the nature and extent of the problem to press the U.S. or other mdus- 
trialized country governments to take diplomatic action on these matters 
and to enable members to more effectively protect their own interests. 

Some U.S. firms have taken successful action to protect their intellectual 
property rights in foreign countries. For example, Apple Computer Cor- 
poration has obtained injunctions against several Singapore and Taiwan 
firms that were pirating its products. Frequently, however, U.S. busi- 
nesses report that procedural obstacles and weak penalties render their 
efforts futile. For example, the Super K Sports Corporation reportedly 

4Represents over 300 corporations, assoc~atlons, and professional firms worldwide. 
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was unable to register its trademark in Brazil because it could not show 
use in that country because Brazil embargoes the importation of 1J.S. 
sporting goods. Meanwhile, a number of Brazilian companies have been 
manufacturing and selling “Super K” basketballs in that country.” Even 
if not successful, however, attempts to protect intellectual property 
rights from real infringement in foreign countries provide concrete evi- 
dence that a country’s protection is inadequate, even though the laws 
appear sound on paper. This information gives U.S. negotiators arguing 
far improvement evidence to contradict the argument that U.S. firms 
simply have not taken advantage of existing remedies, 

In response to rising busmess concerns, the administration raised intel- - 
lectual property protection to the status of a major trade issue, giving 
the Office of the U.S. Trade Representative (USTR) and Commerce’s 
International Trade Administration major policymaking roles. Previ- 
ously, 1724. government efforts to protect U.S. intellectual property 
rights were handled largely by the US. Customs Service and State 
Department. Customs attempted to stop counterfeit and infringing goods 
from entering the country.H The State Department, in conjunction with 
the Copyright Office and Commerce’s Patent and Trademark Office, 
sought enhanced protection through negotiations sponsored by multilat- 
eral intellectual property forums and as part of ongoing discussions 
regarding U.S. bilateral economic relations. The Patent and Trademark 
and Copyright Offices also provided a limited amount of training in the 
intellectual property area for foreign officials. In its comments on a 
draft of this report, the State Department emphasized that, for at least 
two decades, it has sought improved protection for IJ S. intellectual 
property rights as a major foreign economic objective. 

During 1983, the Cabinet Council on Commerce and Trade7 established a I 
Working Group on Intellectual Property? to help the administration 

“Subcommittee on Oversight and Investigations, House Committee on Energy and Commerce, IJnfau 
Poreign Trade Practices StealmgAmerican Intellectual Prope_jy. Inutation Is Not Flattery, (Com- 
%%e Print 98-V) Feb 1984 

%e~~ our May 1 Q86 report, International Trade. U S Firms’ Views on Customs’ Protection of Intellec- 
tual’Propee&hts (GAO/NW&86-QG), and our August 1986 report, Intematmnal Trade 
Strcngthenmg Trade Law Protection of Intellectual ProIxmty Rights (GAO/NSIAD86-150) ~- 

7Thta Council’s functions have smce been taken over by the Economic Policy Council 

sThis Group 1s chaired by a representative of the Patent and Trademark Office and has one other 
member from the Commerce Department as well as representatives from USTR, the Office of Manage- 
ment and Ibdget, Departments of Justice and State, Council of Economic Advisors, and President’s 
Scmnce Advusor 
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focus on the trade and commercial aspects of this problem. This working 
group has made periodic recommendations on actions to improve intel- 
lectual property rights protection. In 1983, the government also intensi- 
fied bilateral efforts to obtain better protection practices with the 
dispatch of interagency negotiating parties to Taiwan and the Republic 
of Korea (South Korea). Subsequently, both the Commerce Department 
and USTR have explicitly established stronger worldwide protection for 
intellectual property as a major trade policy goal. During the summer of 
1984, the Secretary of Commerce committed the International Trade 
Administration and the Patent and Trademark Office to a major effort. 
Commerce stated its intentions to, among other things, intensify bilat- 
eral and multilateral efforts and to continue to provide education and 
training for intellectual property officials from foreign countries. In Sep- 
tember 1986, the President instructed the US. Trade Representative to 
“accelerate negotiations with any and all countries where the counter- 
feiting and piracy of U.S. goods has occurred to bring these practices to 
a quick end.” 

Congressional action has been a maJor impetus to this increased 
emphasis, Several recently enacted laws call for U.S. bilateral mltlatives 
to address the harmful effects of inadequate foreign protection practices 
and strengthen the government’s ability to take unilateral trade actions 
if persuasion proves ineffective. The most notable of these are titles III 
and V of the Trade and Tariff Act of 1984 (19 U.S.C. 2101& seq.). Title 
III, among other things, amends section 301 of the Trade Act of 1974 
and title V amends the law governing the Generalized System of Prefer- 
ences (GSP).O 

In April 1986, the administration issued an official “policy statement” 
on intellectual property protection. This document, which serves to con- 
firm an ongoing process rather than to announce new initiatives, states I 
that the United States will continue to (1) work through multilateral 
forums to strengthen worldwide protection practices, (2) pursue a vig- 
orous program of bilateral consultations to obtain “adequate and effec- 
tive” protection for all forms of intellectual property, and (3) work to 
ensure that US. domestic law provides a high standard of protection. 

OThrough GSP, the U.S. government allows developmg countnes to export designated products to the 
Umted States duty free to further their economic development 
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In addition to UST’B and the International Trade Admmistratlon, the 
State Department, Copyright Office, 10 and Patent and Trademark Office 
play leading roles in interagency deliberations on foreign piracy of mtel- 
lectual property rights. Policy is coordinated through informal contacts 
among agency representatives and through more formal interagency 
mechanisms.ll Bilateral consultations and multilateral negotiations are 
conducted jointly by two or more agencies, with those involved bemg 
determined by the nature of the issue. 

---- ---_-_-_I_----_---i-- 

Objectives, Scope and Our objective was to review 1J.S. government use of multilateral negotla- 

Methodology 
tions and bilateral consultations, training, and unilateral traclci actions to 
strengthen protection of intellectual property rights in countries wherr 
inadequate protection presents a major problem for IJ S firms We did 
not review efforts to address domestic violations of mtellectual property 
rights or efforts aimed specifically at lmprovmg protection m countries 
that the PJ.S. government views as already provrding generally adequate 
protection. l2 

We analyzed IJS. efforts to maintain and improve the protection offered 
through multilateral agreements,l*’ specifically 173 

l participation m the World Intellectual Property Organization (WIN)), 
including the ongoing renegotiation of the Paris Convention on Indus- 
trial Property, proposed U.S adherence to the Herne Convcntlon for the 

------_-_ - - -_ __~----- _ 
10’l’he Cdjpynght Office is part of the Library of Congress, which is d legislative b1 am11 ag<‘ncy As a 
result, the Copynght Office does not officially partiapate in executive branch councils, it ~WS, how- 
ever, provide informal advice and participate m negotlatmns 

“One such mechanism is the Trade Policy Staff CommitWe’s (TPSC) ~IlbWItmittW on Intcllec’tual 
Property, formed to ~.rry out the analytical and reporting requirements of Title III ot t hr ‘h-ad? and 

Tariff Art of 1984 Another IS the TPSC Subcomnuttee on the GencMl& System of I’refc~n~ncc~s ‘I’hc> 
I 

1984 Trade AL! amended Title V of the Trade Act of 1974, which govern9 this program, to mcludc~ 
intellectus,l property protection practices among the cntx?na for drcldmg on ehg~ble country pstlclpa- 
tion A third is the cabinet-level Trade Stnke Force, created by the President in Scptcmbc8r l!%R try 
Identify unfair trade practices, mcludmg inadequate protectlon of mtc~llectii ual prop1 ly nghta, and to 
deal% strategies for dealing with them 

12Thus, this report does not dxxuus, among other things, efforts to obtam c%ange m everal Canadmn 
rntellectu&l property protection practices, IJ S participation in drhberatlonu of mdust 1 ~ali/,ed counlry 
groups, such il~i the Orgamzation for Economlr Cooperation and Development, and clxerutlon of the 
brlateral provlsion~ of the SemIconductor Chip ProWtlon Act 

13We did not rcvlew 178 government partlclpatlon m reglonal agreements (11 g the general mtor- 
American convention for trade-marks and commercial protection and the convention for the p~otcc- 
tion of mventlons, patent, deagns, and mdustnal models slgned at Buenos Aires), ym(‘c these agrtub 
ments have not k!n the focus of U S efforts to strengthen mtellrrtual property prottctlon m 
countries that present significant problems for U 6 firms 
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Protection of Literary and Artistic Works, and development of new trea- 
ties on integrated circuits and trademark registration; 

l participation in the U.N. Conference on Trade and Development 
(UNCTAD) negotiations on a proposed International Code of Conduct on 
Technology Transfer; and 

l participation in negotiations on developing multilateral codes to 
strengthen protection of intellectual property in the Uruguay Round of 
multilateral trade negotiations under the General Agreement on Tariffs 
and Trade (GATT). 

We analyzed U.S. government use of bilateral consultations to encourage 
particular countries to strengthen their protection of intellectual prop- 
erty rights. Specifically, we examined U.S. government efforts to (1) 
obtain information on foreign protection practices, (2) identify the coun- 
tries that pose the greatest problems, and (3) use negotiations, training, 
and, where needed, unilateral trade actions to encourage the govern- 
ments of these countries to strengthen their protection practices. 

We obtained information from U.S. and foreign business and govern- 
ment officials and from representatives of multilateral intellectual prop- 
erty and trade organizations. We interviewed officials and obtained 
studies and other pertinent documents from U.S. government agencies, 
including USTR, the Department of Commerce’s Patent and Trademark 
Office and International Trade Administration, Department of State, 
Copyright Office, and U.S. Customs Service; and from multilateral intel- 
lectual property and trade organizations, including the World Intellec- 
tual Property Organization, U.N. Conference on Trade and Development, 
and Secretariat of the General Agreement on Tariffs and Trade. We also 
interviewed representatives and obtained pertinent documents from 
IJ.S. business, domestic and international trade associations, and other 
organizations that combat such piracy. We studied numerous multilat- 

1 

era1 intellectual property and trade agreements, most notably the Paris 
Convention for the Protection of Industrial Property, Berne Convention 
for the Protection of Literary and Artistic Works, Universal Copyright 
Convention, and General Agreement on Tariffs and Trade. We also 
reviewed several U.S. government and private sector studies on piracy 
of intellectual property rights. We did not attempt independent verifica- 
tion of the information contained in these studies, which, even when 
prepared by the government, generally reflect information from private 
sector sources. In addition, we reviewed pertinent laws, including the 
Trade Act of 1974, Trade and Tariff Act of 1984, and Caribbean Basin 
Economic Recovery Act. 
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We obtained comments on a draft of this report from the Departments of 
Commerce and State and the World Intellectual Property Organization, 
which we considered and incorporated as appropriate. We asked for, but 
did not receive, comments from USTH and the Copyright Office. 

Our review was conducted in accordance with generally accepted gov- 
ernment auditing standards. 
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Chapter 2 

Limited Progress Made Through 
Multilateral Forums 

Due primarily to developing country opposition, the U.S. government 
has in recent years made only limited progress toward strengthening 
worldwide protection of intellectual property rights through WIPO, the 
foremost multilateral intellectual property forum. Indeed, over the past 
decade, the U.S. government has actively opposed developing-country 
initiatives to weaken existing international standards for national pro- 
tection practices in WIPO as well as in UNCTALX In light of this situation, 
US. efforts within WIPO have focused largely on supporting its legal- 
technical assistance, possible U.S. adherence to the Berne copyright con- 
vention, and other more specialized matters where there may be less 
developing country opposition. The government sees greater opportu- 
nity for broad substantive progress by addressing this problem as an 
unfair trade practice within the new “Uruguay” GATT round of multilat- 
eral trade negotiations. 

Pkogress Attained 
Through WIPO 

WIFQ is a 116 member specialized agency of the U.N. system whose pri- 
mary mission is to promote the protection of intellectual property rights 
and, thereby, encourage investment, industrialization, and international 
trade. WIPO pursues this objective m two primary ways. 

1. mal-technical assistance: WIFJO provides expert advisory services and 
conducts extensive education and training activities to establish or 
improve developing-country intellectual property laws and administra- 
tive systems. 

2. ureements: WIPO administers 17 multilateral “unions” (see fig. 2.1), 
each composed of the countries that adhere to individual agreements on 
intellectual property protection, and provides a forum for revising these 
agreements and negotiating new ones.’ The United States is a party to 7 
of these 17 treaties administered by WIFQ. Some of these agreements aim I 

to establish minimum standards for national protection practices. The 
most important of these are the 97 member Paris Convention for the 
Protection of Industrial Property, which is the primary agreement on 
protecting patents, trademarks, and industrial designs and suppressing 
unfair competition; and the 76 member Berne Convention for the Protec- 
tion of Literary and Artistic Works, which is the primary agreement on 

’ WIPO admimsters all maJor multilateral mtellectual property trestles except for the Umversal Copy- 
nght Convention, which 1s adnumstered by the Uluted Nations FducatlonJ, Scientific, and Cultural 
Organization. 
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protecting copyrights, Other WIPO agreements facilitate obtaining intel- 
lectual property rights in other countries. Some, such as the Interna- 
tional Patent Classification Agreement, work toward this goal by 
instituting internationally recognized classification systems for discrete 
types of intellectual property. Others, such as the Patent Cooperation 
Treaty, establish administrative tasks for WIPO to perform on behalf of 
national governments. Excluding the Paris and Berne conventions, mem- 
bership in WIPO conventions varies widely, with an average of about 23 
countries per treaty. 

k”- -- 
1--1- 

tgura 2.1: Agreements Administered 
by WIPO lndustrlal Property 

1, Pans Conventron for the Protectron of lndustnal Property (97 members)a 

Patents 
1 Patent Cooperation Treaty (39)a 
2. Internattonal Patent Classrffcatron Agreement (27)a 
3, Budapest Treaty on the Internatronal 
the Purposes of Patent Procedure (19)a 

Recognrtion of the Deposrt of MicroorganIsms For 

Trademarks 
1 Madnd A 

1 
reement Concerning the International Registration of Marks (27) 

2 Trademar Regrstratfon Treaty (5) 
3. Nrce Agreement Concerning the lnternatronal Classlfrcatlon of Goods and Serwces for the 
Purposes of the Registration of Marks (33)a 
4 The Vienna A 

f 
reement Establlshrng an International Classrfication of the Flguratrve 

Elements of Mar s (5) 

Co yrights 
1 Q erne Conventron for the Protectron of Literary and Artistic Works (76) 
2 Rome Conventron for the Protectron of Performers, Producers of Phonograms and 
Broadcasting Organrzations (30) 
3 Geneva Conventron for the Protection of Producers of Phonograms Against Unauthorized 
Duplication of Their Phonograms (39)a 

industrial Designs 
1 The Hague Agreement Concerning the International Deposit of Industrial Designs (20) 
2 Locarno Agreement Establrshrng an International Classfflcatron for lndustnal Designs (15) 

Ori in of Goods 
1 8 adnd Agreement For the Repression of False or Deceptive Indications of Source on 
Goods (32) 
2, Lisbon Agreement for the Protectron of Appellatlons of Ongrn and Their InternatIonal 
Regrstratron (16) 

Satelllte Transmissions 
1, Brussels Convention Relating to the Distribution of Programme-Carrying Signals 
Transmitted by Satellite (1 I)a 

Olympic Symbol 
1, Nairobi Treatv on the Protection of the Olvmpfc Symbol (32) 

BDenotes U S adherence 
Source World Intellectual Property Organrzahon, November 1986 
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Assistance Enhances 
Worldwide Protection 

The wlpo Secretariat, through its expert advisory services and education 
and training efforts, aims to strengthen developing country intellectual 
property systems, thereby promoting their economic advancement. WIPO 
supports these programs with funding from its regular budget and with 
donations from the U.N. Development Program and from member coun- 
tries, including the United States, that are used only with the donors’ 
consent. 

Some of these programs are undertaken by WIPO staff and others by 
experts from member countries under WIPO sponsorship. They are varied 
in nature, as shown in the following examples. 

1, In April 1983, two WIPO officials and two consultants from the United 
States and Spain went to Argentina to help that government to, among 
other things, reduce a backlog of trademark applications. 

2. In October 1984, WIPO, in conjunction with the U.N Development Pro- 
gram and a local bar association, organized an intellectual property col- 
loquium in Sydney, Australia, for judges from a number of Asian 
countries. 

3. In March 1986, two WIPO officials prepared a study regarding the 
Egyptian patent office as part of a U.N. Development Program moderni- 
zation project. 

4. In June 1986, WIPO with the cooperation of the governments of Kenya 
and Sweden organized a general introductory course on industrial prop- 
erty for the benefit of participants from 16 African countries. 

WIPO pursues several objectives with these programs It aims to help 
developing country governments understand the importance of pro- 1 

tecting intellectual property by pointing out that adquate laws promote 
foreign direct investment and inward transfer of technology as well as 
enhance domestic innovation. It seeks to assist these governments to 
prepare appropriate laws, regulations, and administrative mechanisms 
by (1) developing and distributing model laws and suggested guidelines 
for national practices, (2) consulting with individual countries, and (3) 
recommending adoption of measures and systems that are appropriate 
to their circumstances. WIPO also trains about 240 officials each year to 
manage and use protection systems by conducting training or arranging 
for member countries and other groups to do so. According to WIPO, over 
70 developing countries have benefitted from such advice and training. 
These efforts have resulted in some significant accomplishments; for 
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example, WIKI has provided considerable assistance in the People’s 
Republic of China’s ongoing development of a Western-style intellectual 
property protection system. Among other efforts, WIPO organized 12 
seminars during a &year period for Chinese patent and trademark offi- 
cials in which some 4,000 individuals participated. The People’s 
Republic became a member of WIPO in 1980 and a party to the Paris Con- 
vention in 1986. 

_ _ _II--- 

I ktwloping Countries 
I)pposrr Stwngthening 
1k1t,cx:t,ion in I1.N. Forums 

Attempts within WIPO to significantly strengthen general international 
standards in recent years have been unsuccessful due to developing 
country opposition. Irideed, the United States over the past decade has 
led industrialized country opposition to repeated attempts by the devel- 
oping countries to weaken the existing standards. Lengthy negotiations 
have been held on modifying the Paris Convention and on developmg a 
code of conduct on the transfer of technology within UNCTAD that would 
allow governments greater latitude to control the licensing of foreign 
technology to incountry corporations. 

The US. government believes that existing multilateral intellectual 
property agreements, particularly the Paris Convention, need to be 
strengthened. These agreements often do not stipulate detailed protec- 
tion practices for member countries; they only require adherents to 
grant national treatment to foreign concerns, with some minimum speci- 
fied rights.2 These agreements allow each country to maintain laws and 
administrative practices that vary considerably in strength and effec- 
tiveness. Executive branch studies (see ch. 3) show that many devel- 
oping countries, although they adhere to the Paris and/or Beme 
agreements, maintain protection practices that the United States views 
as inadequate. Further, knowledgeable government officials agree that 
these agreements do not contain effective provisions for challenging I 
countries that do not meet their obligations. 

2For example, the Paris Convention stipulates an estabhshed “ngbt of pnonty” for patents, trade 
marks, and industrml designs That is, on the basis of a regular application filed m one of the ron- 
tracting states, an apphcant may apply for protection m any of the other contractmg states wlthm a 
specified tune penod with the assurance that the apphcatlon ~11 be regarded as having been filed at 
the same time as the onginal. This prevents mterlopers from copymg patents and trademarks applied 
for or issued in one country and claunmg them as their own m another before the le@tlmate owner 
has tune to file m his own nght It 19 particularly valuable for patents, because most countries’ patent 
laws have novelty requirements provrdmg that earher publication of an mvention anywhere in the 
world is a bar to patentability. 
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Renegotiation of the Paris 
Convention 

The US, government, in negotiations initiated in 1974, has resisted 
developing country efforts to weaken the Paris Convention’s required 
minimum protection standards, particularly for patents, After 6 years of 
preparatory meetings during 1976-79 and four sessions of a diplomatic 
conference on revision from 1980 to 1984, the participwts have been 
unable to reach agreement. These negotiations have centered on a disa- 
greement between the industrialized countries (known # Group B in the 
U.N. system of voting blocs) and the developing countriks (known as the 
Group of 77 or G-77 countries) over amending the Conv&ntion’s Article 
6(A), which concerns the failure of foreign patent owne’rs to “work” 
(i.e., use in manufacturing) patents incountry. 

Under the Paris Convention, member governments may grant domestic 
companies “compulsory licenses” to exploit patents. That is, a govern- 
ment may require firms who are not “working” their pa+tents incountry 
to license their patents to manufacturers to work locally for a royalty 
determined by the government, These domestic manufa@urers can then 
produce and sell the products embodying the patents in competition 
with patent holders who are importing such products. ‘I”he Convention 
confers this right in order to prevent “the abuses which might result 
from the exercise of the exclusive rights conferred by the patent, for 
examble, failure to work.” Member governments may also revoke pat- 
ents in c-es where compulsory licensing has been insufficient to correct 
patent “abuse.” 

The G-77 countries proposed amending the Paris Convention to confirm 
their authority to grant exclusive compulsory licenses. Such a revision 
would sanction effective removal of patents from their bwners’ control 
by developing country governments. It would condone their granting to 
domestic firms exclusive rights to patents within the country while 
prohibiting the original owners from using the patents incountry or 
importing competing goods. The G-77 countries also prqosed amending 
the Convention to allow developing countries to require forfeiture of a 
patent without first granting a compulsory license and to allow shorter 
time periods before both compulsory licensing and forftsiture could be 
enacted. Leading G-77 countries stated that these changes were neces- 
sary to achieve a better balance of obligations in the Copvention, which 
in their opinion presently protects only the rights of intellectual prop- 
erty producing states. They say that if the G-77 countries must respect 
the intellectual property rights held by Group B countri;es, then equiva- 
lent obligations should be imposed on Group B countrie$ to enhance 
access to technology. 
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The United States has led Group B countries’ opposition to these pro- 
posals, arguing that their adoption would substantially weaken accepted 
international standards for protecting patent rights, in effect legiti- 
mizing expropriation of private property. U.S. representatlves also 
stated that revising the Paris Convention in this manner would be 
counterproductive to the developing countries’ desire for accelerated 
transfer of technology. Rather than enhancing economic development, 
such changes would increase business hesitancy about transferring tech- 
nology to countries ascribing to the practices permitted by the new lan- 
guage. In questioning the need for making these revisions, the lJnited 
States pointed out that the G-77 countrres could not identify a single 
situation where an exclusive license would have been warranted. 

At the second session of the dlplomatlc conference, held in Nairobi 
during 1981, most of the participating countries reached an informal 
agreement that would have largely met the demands of’ the G-77 coun- 
tries. Most of the Group B countries were willing to go along with the G- 
77 countries’ proposals as a political accommodation. The 1: Jnrted States, 
however, remained steadfastly opposed to any agreement condoning 
exclusive licensing and the session closed without officially adopting 
any new language. Between the Nairobi session and the one which fol- 
lowed in Geneva during the fall of 1982, U.S. negotiators clarified their 
position to the other leading members of the Group I3 and G-77 blocs 
They pointed out that any revision of the ConventIon undertaken 
without the participation of the United States could not be termed a suc- 
cess. Key Group B countries reaffirmed then support for achieving a 
compromise that the United States could support. At the Geneva ses- 
sion, both blocs committed themselves to seek agreement on new lan- 
guage through consensus of all parties. This session and the one which 
followed in 1984, however, did not achieve such a compromise. The Con- 
vention’s governing body, the Paris Union, has been instructed to recon- 1. 
vene the diplomatic conference at such time as there appear to be 
“prospects for positive results.” According to a knowledgeable 1J.S. gov- 
ernment official, real progress is unhkely in the near future. Nonethe- 
less, representatives of the major negotiating groups plan to meet under 
WIPO auspices to try to reactivate the negotiations during 1987. 
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Deliberatrons on a Code of Conduct 
for Technology Transfer 

During this same period, the U.S. government has led opposition to sim- 
ilar G-77 countries’ efforts in UNCTAD.~ In 1976, these countries intro- 
duced for UNCTAD’S consideration a proposed “code of conduct” 
regulating international technology transfer. This proposed code would 
have weakened protection for intellectual property rights by giving gov- 
ernments greater latitude to control the use of foreign technology 
licensed to incountry corporations. The G-77 countriesmwere motivated 
by their belief that the revised standards would accelerate technology 
transfer and, consequently, economic development. In isubsequent nego- 
tiations, the US. government successfully led Group B countries’ opposi- 
tion to this proposal and obtained substantial modifications to reflect 
their concerns. After six full negotiating sessions, compromise positions 
were reached on many aspects of a draft. However, continued disagree- 
ment on a few key issues has prevented actual adoption of a code. 

The Group B and G-77 countries began negotiations with widely diver- 
gent positions on this matter. The G-77 bloc’s original proposal would 
have barred corporations from engaging in some 40 specified practices 
and, as a result, would have limited licenser rights in technology 
transfer agreements. Several of the specified practices affected firms’ 
ability to protect intellectual property rights. Among other things, the G- 
77 countries’ proposal, which would have applied to parent-subsidiary 
relationships, would have prohibited restrictions on the use of tech- 
nology after licensing agreements have expired. It also would have pro- 
hibited corporations from requiring licensees to “grant-back” to the 
licenser improvements derived from licensed technology, even when 
compensation was provided. Finally, the proposal stipulated that the 
law of the country receiving the technology would automatically apply 
whenever disputes arose between parties to an agreement, thus ensuring 
that cases would be tried under conditions most favorable to the 
licensee. 1 

Led by the United States, the Group B countries submitted a counterpro- 
posal that eliminated about three quarters of the practices to be barred 
and changed the character of the proposed code to a set of voluntary 
guidelines to be applied only when the practices were deemed unduly 
restrictive. The Group B countries also proposed that the parties to a 
dispute be free to select the forum in which their case would be argued. 

%JNCTAD’s mission 1s to promote international trade with a view to accelerbg economic growth in 
developing countries. To address thus goal, UNCTAD works toward formulation and Implementation 
of principles and policies on international trade and development, including negotiation of multilat- 
eral legal instrumenta. 
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US. representatives also countered the G-77 bloc’s claims that the pro- 
posed code would accelerate economic development with the argument 
that its adoption would likely have the opposite effect. That is, by 
reducing the likelihood that a firm would be able to obtain a return on 
its investment, the proposed code would heighten potential investors’ 
reluctance to transfer technology to developing countries, thus slowing 
development. 

Despite the substantial degree of agreement obtained since 1976, a 
knowledgeable U.S. government official believes that successful resolu- 
tion of the remaining differences between the Group B and G-77 negoti- 
ating positions is unlikely. Consultative sessions on the draft’s language 
concerning business practices, applicable law, and dispute settlement 
are scheduled for May and September of 1987. These will not be full 
negotiating sessions but are intended to explore the prospects for fur- 
ther progress toward agreement. 

_ f  - - - ”  1 - - - -  - - -  - - -_  

i)I:,pc:,rtu*ities for Progress 
Through WIPO 

The IJS. government can still make some progress through WIPO. In addi- 
tion to supporting WIPO’S legal-technical assistance efforts, the Umted 
States is (1) considering adhering to the Berne Convention, (2) partlci- 
pating in deliberations aimed at developing international standards for 
protecting integrated circuits (i.e., semiconductor chips), and (3) partici- 
pating in deliberations aimed at developing a widely accepted interna- 
tional trademark registration system. U.S. adherence to Berne could 
assist government efforts to strengthen protection in developing coun- 
tries whose practices are seen as presenting major problems for U.S. 
firms. The other efforts deal with more specialized matters and they are 
not seen as part of government attempts to strengthen protection in 
countries where there are major problems. Nonetheless, these efforts 
could improve U.S. firms’ ability to obtain foreign protection. I 

I J.S. Adhctrcncc! to the l&ne 
K: ~)nvc!nt,ion 

While there are many legal issues that need to be addressed, IJS. adher- 
ence to the Berne Convention could enhance foreign protection for 
American copyrighted materials. Specifically, U.S. government adher- 
ence to I3erne would (1) make U.S. works automatically eligible for the 
relatively higher level of protection required under Berne, (2) enhance 
the standing of U.S. negotiators in multilateral deliberations on copy- 
right protection, and (3) strengthen the position of U.S. negotiators in 
bilateral intellectual property consultations. In June 1986, the adminis- 
tration transmitted a request to the Senate to advise and consent on 
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adherence to the Berne Convention. As of February 1987, no action had 
been taken on this request. 

Berne requires signatories to provide a higher level of protection for 
each others’ works than does the Universal Copyright Convention (ucc), 
which the United States joined in 1966. The United States adhered to 
the ucc, which allowed retention of the American copyright system with 
little change, as a “stepping stone” toward adherence to Berne. The ucc 
requires only “adequate and effective” protection for “the basic rights 
ensuring the author’s economic interests” and allows extensive excep- 
tions provided that contracting states accord “a reasonable degree of 
effective protection” for each others’ works. Berne, in contrast, explic- 
itly requires protection of a specified list of authors’ economic rights, 
plus “moral rights” (i.e., the right of authors to object to any distortion 
of their works considered prejudicial to their honor or reputation) with 
much less leeway for exceptions. Unlike the ucc, Berne also prohibits 
making copyright protection contingent upon compliance with any for- 
malities; that is, conditions or administrative obligations that must be 
satisfied to obtain copyright protection. US. copyright holders have 
been able to obtain protection available through the Berne Convention 
by having their works simultaneously published in a Berne-member 
state, such as Canada, but U.S. adherence would eliminate the necessity 
for this device. 

Membership in the Berne Convention would also improve U.S. ability to 
influence national protection practices in multilateral forums and bilat- 
eral consultations. It would allow full participation in the Berne Union, 
the primary international forum for deliberating copyright issues. The 
United States already has input into Berne Union activities because the 
UC& Intergovernmental Committee and the Berne Union’s Executive b 
Committee hold joint meetings, establish common agenda, and appoint 
joint working groups on many issues. WIPO and U.S. government officials 
recall no instance of the United States being completely left out of delib- 
erations on any major topic. Nevertheless, Berne membership would 
legitimize full U.S. participation, including a voice in controlling Berne 
expenditures. Adherence would also facilitate bilateral negotiations 
aimed at strengthening protection in problem countries (see ch. 3) and 
would regularize “unclear” or non-existent copyright relations with 2 1 
of the 24 states that belong to Berne but not to the UCC.~ Adherence also 
would obviate the need for U.S. negotiators to regularly contend with 
criticism from such countries as South Korea, Malaysia, and Singapore 

4The Umted States has bilateral copyright agreements with the remammg three countnes 
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that the United States 1s not serious about strengthening international 
copyright protection because it is not a member of Berne. These accusa- 
tions divert attention from the real subject of the negotiations and place 
IJS. negotiators on the defensive. ’ 

The United States never adhered to the Berne Convention, which was 
originally concluded in 1886, because 1J.S. copyright practices differed 
in many key respects from the treaty’s requirements. Much of this 
inconsistency was eliminated by the 1976 Copyright Act (17 IJ.S.C. 102 
& seq.) but a number of differences remain. An ad-hoc working group of 
copyright experts assembled by the Authors League of America at State 
Department request found that certain features of the American copy- 
right system were incompatible with Berne, at least to the extent that 
they apply to foreign works. Two of the more contentious areas of 
inconsistency between U.S. practices and Berne requirements involve 
compulsory licensing and formalities for obtaining copyright protection 
The ad hoc working group examined several 1733. compulsory licensing 
requirements and found most to be compatible with Berne, with the 
prominent exception of compulsory licensing of music for jukeboxes. 
This group also examined several lJ.S. copyright formalities. The Berm 
Convention specifies that copyright protection “shall not be subject to 
any formality.” However, the IJnited States makes the full exercise of 
copyright protection contingent upon compliance with several formali- 
ties, including mandatory notice of copyrighted status (e.g., placement 
of a “c” within a circle on the copyrighted work) and registration of 
protected works with the Copyright Office. One formahty that had been 
considered a major obstacle to US. adherence-the “manufacturing 
clause,” which required many printed materials to be manufactured in 
the United States or Canada to retam copyright protection-expired at 
the end of July 1986. i 

Deliberations on Protctiing 
Semiconductor Chips 

The US. government is participating m deliberatmns aimed at dcvel- 
oping international standards for protecting semiconductor chips.” Since 
participation in new treaties is entirely voluntary, countries not wishing 
to abide by their terms need not join them. Consequently, the G-77 coun- 
tries generally have not seen the need to block adoption of new treaties 
when they have not seen them as threatening to their interests or when 
the proposed agreements did not require changes in national practices. 
Several new WIPO treaties have been promulgated since 1970, including 

------ -- -- -_- 
“This is one of several efforts by WIPE to expand mternatlonal standards to cover ntsw forms ot 
intellectual property, including bmtcchnology produc%+s 
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agreements regarding protection for phonograms and for satellite trans- 
missions, both of which require certain actions to protect copyrighted 
materials. 

The semiconductor chip deliberations, which have resulted in a draft 
treaty, grew out of VVIPO’S work on protection for comp,uter software. 
Unlike software, for which copyright protection is becoming wide- 
spread, semiconductors do not fit within traditional copyright or patent 
parameters and no consensus on the appropriate form of protection has 
developed. Some governments have stated that semiconductor chips 
may be protected under existing copyright statutes. However, the 
United States and Japan, which account for about 80 percent of world 
production of semiconductor chips, have adopted “sui generis”6 protec- 
tion for chips. Since neither the copyright conventions nor the Paris 
Convention require mutual respect for rights established in this manner, 
there is no multilateral agreement guaranteeing that other countries will 
respect property rights awarded under sui generis laws or that countries 
with such laws will protect the works of other countries. While the U.S. 
Semiconductor Chip Protection Act of 1984 (17 USC. 901 & seq.) con- 
tains language directed at assuring bilateral protection between the 
United States and its trading partners, a multilateral agreement would 
form a more stable, universal basis for such protection. 

Although the draft treaty prepared by WIPO does not specify the exact 
form of protection to be given chips (e.g. copyright versus sui generis 
protection), it would require signatories to protect them for at least 10 
years and lists minimum standards for this protection. The draft also 
prohibits reproducing a protected circuit, incorporating its design in 
another product, or importing unauthorized copies of protected chips for 
commercial purposes. The draft treaty also limits compulsory licensing 
and specifies that, at a minimum, adherents must address acts that vio- 

I 

late the agreement by ordering firms to discontinue the proscribed prac- 
tice and to pay damages or “reasonable” royalties. 

Initially, it appeared that the commonality of interests among the rela- 
tively few countries capable of producing semiconductor chips would 
allow rapid conclusion of a treaty. At the request of the G-77 countries, 
however, the members agreed in November 1986 to postpone definitive 
action while a committee of experts considered the proposed treaty’s 
effects on developing countries. WIPO plans to decide in September 1987 

%3ui Generis” literally meane “of its own kind.” It refers to a umque form of protection-neither 
patent nor copyright-created specifically for a particular purpose. 
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whether conditions merit convening a diplomatic conference on adoption 
of a treaty. 

I: )c?llbcraC~~ on Multilateral 
‘X’radcmark Registration System 

The United States is also participating in WIPO discussions aimed at 
establishing a widely acceptable multilateral trademark registration 
system. U.S. participation in such a system would facilitate obtaining 
widespread protection for American rights by making simultaneous 
application for registration in many countries cheaper and easier. The 
U.S. government has never adhered to either of WIPO’S two existing 
trademark registration conventions- the Madrid Agreement Concerning 
the International Registration of Marks and the Trademark Registration 
Treaty-both of which provide for submission of a single applicatron to 
WIPO which then distributes it for national action to designated member 
states. As a result, American trademark holders currently must register 
trademarks separately in each foreign country where legal protection is 
desired. 

The United States has not adhered to the Madrid Agreement, negotiated 
in 1891, primarily because doing so would require changing the U.S. 
“common law” trademark system, which allocates rights based on first 
use,7 to a system which allocates rights based on first registration. Fur- 
ther, this treaty specifies that an international application can be filed 
only after a valid national registration is granted. This provision places 
IJS, nationals at a disadvantage because, unlike most other countries 
which allow registration prior to use, the United States requires firms to 
demonstrate actual use of a trademark in commerce as a precondition 
for registration. Dependency on national registrations also gives rise to 
the possibility of “central attack;” that is, a successful challenge to a 
mark’s validity in its home country within 6 years of an international b 
registration means cancellation in all participating countries. 

The Trademark Registration Treaty was developed during the early 
1970s with a view to creating an international system that would permit 
the United States to participate while retaining its first use orientation. 
The Treaty retained the Madrid Agreement’s basic procedure but made 
several concessions to the first use system, Most importantly, the agree- 
ment permits member countries to provide that no action for infringe- 
ment can be brought by an international registrant until he has 
commenced actual use of a mark incountry and that no damages may be 

7The Patent and Trademark Office regMers trademarks, with certam attendant benefits However, 
II S trademark nghts must be h&ally established through use under common law 
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recovered except for the period after such use has commenced. The 
Treaty also eliminated dependency on national registrations and the 
poaaibility of central attack. The United States signed but never ratified 
the Trademark Registration Treaty, largely because of divided opinion 
in the intellectual property law community and opposition from the 
Department of Justice. Among other things, opponents argued that the 
United States should not make major changes in its trademark practices 
simply to conform to a treaty.8 

The inability of the Trademark Registration Treaty to attract broad 
membership, particularly that of the United States, and the prospect 
that successful negotiation of a common European Community trade- 
mark might vitiate the usefulness of the Madrid Agreement 9 prompted 
WWO to initiate discussions for developing a third treaty. The Secretariat 
prepared a proposed treaty and presented it to an international com- 
mittee of experts in early 1986. This proposal’s primary difference from 
the existing systems would allow signatories to retain their existing 
requirements concerning use as a condition to obtaining and maintaining 
rights, This change would eliminate the main obstacle to US, member- 
ship. By the conclusion of the committee’s second meeting in December 
1986, the participants had not reached agreement on the content of a 
new treaty nor had they reached consensus that a treaty should even be 
concluded. Since the U.S. trademark community is similarly divided, the 
U.S. government has not assumed a leadership role in these negotiations, 
but the United States continues to participate. In November 1986, a 
revised draft of the treaty was presented to the committee, which rec- 
ommended continuing work. 

aA “Trademark Review Commisskm” sponsored by the US Trademark mation IS examinmg lJ.S 
trademark law on the occasion of the 40th anniversary of the Trademark Act of 1946. Among other 
Issues, this group is considering the desirability of adopting registration baaed on mtencied use il 

*Mo& activity under the Madrid agreement is generated by European Comuruty member states 

Page 34 GAO/NSIAIM785 International Trade 



- - -  - - - - - - -  - - - - - - - - - ~ -  “ - -~ _-- - - - - - - 1 -  

Chapter 2 
LhimI Progress Made Through 
Multilateral FONIIW 

I 

U.S. Government 
Focusing on GATT 

The U.S. government has turned to &WI’, the primary worldwide trade 
forum, to attempt to significantly strengthen worldwide protection of 
intellectual property rights.lO In its April 1986 policy statement, the 
administration outlined two proposals for GATT action: (1) complete and 
implement an “anticounterfeiting” code aimed at eliminating market 
access for imported goods that counterfeit or infringe trademarks and 
(2) conclude an enforceable agreement against trade distorting practices 
arising from inadequate protection of intellectual property rights. The 
second proposal aims to add a greater element of obligation, including 
GATT dispute settlement provisions, to existing multilateral standards for 
national practices, such as those in the Paris and Berne Conventions, 
with some strengthening of key provisions. At the September 1986 GATl 

ministerial conference in Punta de1 Este, Uruguay, the conferees agreed 
to negotiations on intellectual property m the context of the new “Uru- 
guay Round” of multilateral trade negotiations. The intellectual prop- 
erty negotiations will attempt to (1) finalize an anticounterfeiting code 
and (2) “clarify GATT provisions and elaborate . . . new rules and disci- 
plines” to reduce distortions and impediments to international trade. 

Origin of GATT Activity on 
:ntellectual Property Rights 

The United States initiated discussions within G.MY regarding intellec- 
tual property protection at the end of the Tokyo Round of multilateral 
trade negotiations (1973-79). These discussions focused on a proposed 
code to discourage trade in counterfeit trademarked goods. The I Jnited 
States, with input from other industrialized countries, prepared a draft 
of such a code during the latter stages of this round but the draft was 
never officially submitted for GATT consideration. US. policymakers 
believed that existing arrangements had proven inadequate to effec- 
tively control international piracy and that stronger measures could be 
adopted more easily in GATT than in WIIQ. I 

Existing international agreements authorize but do not require mterdic- 
tion of counterfeit trademarked imports at national borders. Article 9 of 

-- _--- -- 
‘“The U S government is concurrently participating m dt~lltErdtrons on customs scrvrces’ 
anticxmnterfeitmg efforts m the Customs Cooperation Council The Council, a 96 member mter#~vern- 
mental organizatton dedmated to facihtatmg mternatmnal trade through harmomzmg cuslona pram- 
t&s, decided in May 1084 to place a hrgh prtonty on combating mtcllcctual property piracy Thr 
Council published a study on customs services’ roles m tmplemcntmg mtellectual property law m 
October l984. Based on thus study, which found widespread vanatmn m national practmes, the 
Council decided to work on model leglslatlon to provide mtermatlonal standards for customs opera- 
tions The Counctl could provtde the specrfrc gurdehnes needed for a GATT antmounter fertmg code 
There is precedent for such cooperation, as the Counrrl provides tcchmtal advme to GATT’s Customs 
Valuation Code CommWx?, whmh oversees operation ot the code 
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the Paris Convention provides that counterfeit goods bearing trade- 
marks legally protected in the receiving country must either be seized on 
importation or, alternatively, prohibited from entry or seized inside the 
country. However, the article subsequently specifies that if domestic 
law does not permit these actions, they shall be replaced by those avail- 
able to the country’s nationals under domestic law. Article XX of the 
GATT provides that, subject to certain conditions, contracting parties 
may take measures that might otherwise be deemed inconsistent with 
GATT to secure compliance with laws protecting patents, trademarks, and 
copyrights. 

Consequently, as shown in a study by the Customs Cooperation Council 
(see footnote lo), national practices vary considerably. Some countries’ 
customs services, including the U.S. Customs Service, will intercept sus- 
picious shipments, rule on their legitimacy, and exclude counterfeit 
goods from the country or dispose of them. Others will detain shipments 
for a time while injured parties seek court orders for tneir final disposi- 
tion. In some countries, however, intellectual property offenses are not 
part of the customs servrces’ responsibility and partie$ injured by coun- 
terfeit imports must rely exclusively on remedies created for use against 
domestic pirates, such as the courts These remedies may be ineffective 
against foreign concerns; U.S. court orders cannot be directly enforced 
in foreign countries and action against the importing party is often inef- 
fective, largely because exporters may ultimately find new distributors. 
An alternative approach is court action in the exporter’s home country, 
but such action can be problematic. The injured party may have no legal 
rights in that country and procedures may be expensive and ineffectual. 

Greater progress may be attainable in GATT than in WIPO for two reasons. 
First, GATT has a more fluid mechanism for adopting new measures; the 
members of GATT have not formed voting blocs, largely because of their 

I 

varying economic interests in the many aspects of trade subject to GAYJJ 

negotiation. Most GATT non-tariff barrier obligations are embodied in 
“codes” to which adherence is optional.11 The wide-ranging bargaining 
that takes place during GATT rounds offers a better chance for obtaining 
general approval of and maximum participation in any code. We under- 
stand from knowledgeable government officials that individual coun- 
tries in many cases do not wish to be perceived as preventing conclusion 
of new codes Second, GATT dispute settlement procedures, while viewed 

’ 1 Amendment of the General Agreement itself, which IS bmdmg on all contr&tmg partles, is not 
generally attempted because of the extreme difficulty of negotiating universally acceptable language. 
However, accordmg to the Commerce Department, GATT members will consider amending certain 
aqxxts of the General Agreement during the Uruguay Round. 
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as needing considerable improvement, are generally considered better 
than those in WIPO conventions, which involve bringing disputes before 
the International Court of Justice.12 

kmg-Term Impact of GATT GATT initiatives will have no immediate impact because any new codes 
Action Depends TJpon are unlikely to come into effect before the early 199Os, when the IJru- 

V embership ant, Content guay Round will most likely conclude. The last two rounds have taken 
an average of about 5 years to complete. Although the IJruguay Round 
Ministerial Declaration provides for provisional implementation of codes 
in case of early agreement, the countries involved are likely to follow 
the Tokyo Round’s precedent of waiting for the round’s conclusion 
before bringing any new codes into effect. In the long term, however, 
GATT initiatives may have significant beneficial effects. Any substantive 
GATT action would more firmly establish inadequate protection of intel- 
lectual property rights as an unfair trade practice, thus heightening the 
attention accorded this issue. Whether specific proposed codes ~111 
effectively reduce pirate activity depends largely on their eventual 
membership and content. 

Mindful of the difficulties involved, U.S. government officials are opti- 
mistic that code(s) strengthening protection of intellectual property 
rights can be concluded. Significant support exists among industrialized 
countries for GATT action on intellectual property matters in the 
upcoming round. However, U.S. negotiators will need to generate sup- 
port among developing countries, which to date have not shown much 
interest in deliberations on intellectual property protection. Since devel- 
oping countries serve as major sources and markets for pirated goods, 
their participation is important to ensure the effectiveness of any GATT 
action. Key developing countries have expressed little interest for sev- 
eral reasons. They have their own agenda for GATT consideration, which I 
most prominently involves increased access to industrial country mar- 
kets, and fear that industrialized countries may use an 
anticounterfeiting code as a barrier to developing-country exports.L3 
They also argue that, while GATT may be competent to consider the trade 
aspects of piracy, WIPO 1s a more appropriate forum for debate on any 
intellectual property issue. Therefore, they contend, any action to 
impede piratical trade should concentrate on improving national action 

‘21mpn~vement of GAlTs dlspuk settlement procedures IS also on the agenda for the IJruguay 
Round. 

‘:‘IJ S offwals respond that adequate safeguards can be mserted in any mstrument to forestall this 
eventuality 
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under the Paris Convention’s Article B and other WIPO provisions.14 
Indeed, the G-77 countries have already taken steps in WIPO to consider 
action on counterfeit trade.16 

U.S. negotiators will also need to ensure that the codes contain concrete 
requirements that would strengthen the protection available to foreign 
firms. The draft anticounterfeiting code proposed durirxg the latter 
stages of the Tokyo Round would have obliged particip&nts only to pro- 
vide trademark owners with “the judicial or administr&ive means nec- 
essary to initiate procedures to protect their rights against imported 
counterfeit goods before they are released from the Jurisdiction of the 
customs authorities.? However, signatories would have had considerable 
leeway to decide what “means” would fulfill this obligation. 

Conclusions Due to opposition from developing countries, broadly effective gains in 
protecting intellectual property rights through WIFQ do pot appear 
attainable at this time. Indeed, the United States has sgent the past 
decade opposing G-77 countries’ initiatives in WIFQ and UNCTAD to 

weaken general international protection standards. The US. government 
can still make some progress in strengthening worldwide protection 
throtigh WIPO; it supports WIPO legal-technical assistan& to strengthen 
national protection systems among G-77 countries, is c&sidering U.S. 
adherence to the Berne Convention, and is pursuing available opportuni- 
ties within WIFQ for concluding new agreements in specialized areas. 
Hoping to make greater progress, the United States ha9 also initiated 
discussions within GAIT on proposals to strengthen propction of intellec- 
tual property rights. GATT initiatives will have no immcjdiate impact 
because of the time needed to negotiate them. The extent to which new 

14Knowledgeable officials also point out that, through bloc voting, the G-77 dountries can more easily 
control dellberatlons m WIPO than ln GATT and block substantive action. ‘I$e history of the O-77 
countries’ position on revismg the Paris Convention does not support the p 

T 
itlon that they would 

support strengthening Article 9, A more realistic expectation ls that negotiat ons in WIPO wlll result 
m the promulgation of model laws for national action against piracy. 

‘“In September 1986, the WIPO membershlp instructed the Director General’to 

“cY)nvene an intergovernmental group of experts to examine . . the relevant pro&dons of the Paris 
C!Jnventlon In order to determine to what extent such provisions can adequately provide for the 
efficient protection of industrial property and to recommend appropriate pr(pvislons to be lnco~ 
rated in national legislations of lndustrlal property ln order to strengthen thd protection of lndustrlal 
property titles ” 

A group of expertv subsequently met to consider proposals on these matters Their next meeting is 
scheduled for May 1987 
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GAlT codes reduce piratical trade in the long run depends to a large 
extent on their eventual membership and content. 

Agency Comments and In its comments on a draft of this report, WIPO stated that the report 

Our Evaluation 
provided a “very full account of [its] work.” However, WIPO character- 
ized its progress toward strengthening intellectual property protection 
as “significant” rather than limited and viewed future prospects for 
attaining progress within WIPO as more promising than we described 
them. Although we agree that WIPO has accomplished a great deal since 
it was established, we believe that recent progress has been limited and 
that the United States has been unable to attain broad improvements in 
international intellectual property protection standards through WIPO. 

In commenting on the likely results of the GAIT negotiations, the State 
Department noted that “membership in a GATT code is voluntary and 
although countries may not wish to prevent conclusion of new codes, 
that does not mean they will join.” It added that “Greater membership is 
likely for a code related to counterfeiting, which is widely seen as a sub- 
ject within GA’M- competence, for example, than to a general code on 
patent protection.” State further commented that “Reyond the value of 
the code or codes that may result from the GATT negotiations on intellec- 
tual property, . . . plrogress in the GATT could exert pressure on WIPO and 
the member countries of its numerous unions also to make progress 
toward improved intellectual property protection.” 
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Greater Progress Attained Through Intensive 
Bilakrd Consultations 

Understanding the 
Prpblem and Assigning 
Peorities 

The US. government has attained positive results in strengthening for- 
eign protection of intellectual property rights by addre$sing this 
problem at the source through bilateral consultations1 $th “problem” 
countries. The administration has identified and examiped practices of 
countries that provide inadequate protection, selected bountries and 
particular practices for priority attention, and undertaken consultations 
to address practices most damaging to U.S. interests. Cbnsultations, 
which sometimes involve offers of training for foreign officials and/or 
the threat or use of unilateral trade action against recalcitrant countries, 
enable US. negotiators to bypass the G-77 countries’ collective resis- 
tance to stronger standards in multilateral forums. Positive results have 
been attained through these efforts but significant problems remain in 
many countries and consultations to resolve them are dontinuing. 

The U.S. government has assembled the information needed to (1) 
become familiar with foreign intellectual property protection practices 
that adversely affect US. business and (2) select countries and partic- 
ular practices for priority attention. Officials in USTR, the Commerce and 
State Departments, and the Copyright Office maintain contact with the 
business community. Through these contacts, which plrovide the basis 
for interagency understanding of industry problems, a@d other sources 
of information, the executive branch has completed tu+o extensive 
reviews of foreign government intellectual property protection policies 
and practices.2 

Efforts to Gat qer 
Infcmnation 

In 1984, Commerce’s International Trade Administration, working in 
conjunction with the Patent and Trademark Office, produced the first of 
a series of unpublished papers on intellectual property practices in 10 
countries identified as causing the greatest problems for US. firmsq3 
Much of the information in the papers on South Korea, Taiwan, and Sin- * 
gapore was obtained from individual business complaints submitted in 
preparation for consultations in 1983 and early 1984. To obtain similar 

lA.s used in this report, consultations differ from negotiations Negotiations Leault in a settlement in 
which the United States ss well as the other parties agree to Cake some acti$i Through consultations, 
in contrast, Che U S government encourages and assists the foreign governqent to take some action 
which is in both countries’ interests 

2To ensure continuing private sector cooperation, the administration is assembling an Industry Func- 
tional Advisory Committee on intellectual property The President’s Advisory Committee on Trade 
Negotiations has also ssaembled a Task Force on Intellectual Property. 

3Brazil, India, Indonesia, South Korea, Malaysia, Mexico, Philippines, Singapore, Truwan, and 
Thailand. 
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information on the remaining countries, Commerce officials, among 
other things, consulted with the approximately 600 participants in Com- 
merce’s Industry Sector Advisory Committee system and sponsored a 
meeting on industry problems in May 1986 involving more than 60 busi- 
ness and government officials. Also, in October 1984 the Secretary of 
Commerce directed Foreign Commercial Service officers located in coun- 
tries whose inadequate intellectual property practices create problems 
for US. business to submit updated information on the nature and 
effects of these practices.4 In October 1986, USTR released the first 
Annual Report on National Trade Estimates required by section 303 of 
the Trade and Tariff Act of 1984. This report identifies and analyzes a 
broad range of foreign practices which constitute barriers to or distor- 
tions of U.S. trade, including inadequate intellectual property protec- 
tion. The report identified problems with the intellectual property 
practices of 17 of the 34 countries discussed, including the 10 reviewed 
by Commerce. The TPSC Subcommittee on Intellectual Property (the 
interagency subcommittee chaired by USTR which prepared the intellec- 
tual property segments of the report) used the information collected by 
Commerce and reviewed a large volume of new material gathered from 
the business community. 

The information collected for the National Trade Estimates report, as 
well as information from other sources, was also used in a general 
review of duty-free imports under the Generalized System of Prefer- 
ences. GSP allows developing countries to export designated products to 
the United States duty free to further their economic development. The 
Trade Act of 1974, which initiated this program, predicated participa- 
tion on, among other things, the adequacy of beneficiary country prac- 
tices in several areas. The 1984 Trade Act added intellectual property 
practices to this list and required the executive branch to conduct a 
“general review of eligible articles” to re-evaluate each country’s partic- 
ipation in the program. The 1984 Act stipulated that, in conducting this 
review, ~JSTR must take into consideration beneficiary countries’ compet- 
itiveness with regard to eligible articles, including their intellectual 
property protection practices. 

_- I_- ----- - ___-- -- 

I Jsc of Information to 
Assign Priorities 

_- 
With limited resources, the U.S. government has found it necessary to 
select some countries and particular practices for priority attention. 
Two primary principles have guided this allocation of priorities. First, 

4Comm~r~e offmals stated that the regular submmxon of updated mformatlon on mtellectual prop 
rrty problems abroad ~111 be contmued m the future 
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the adverse effects of piratical trade can best be addressed by control- 
ling piracy at the source; that is, diplomatic initiatives should be 
directed more toward reducing production of piratical goods in their 
countries of origin than toward reducing pirates’ access to foreign mar- 
keti. Second, attention should be concentrated on the worst offenders; 
that is, those countries whose piratical production has the greatest 
adverse impact on U.S. firms. Not all observers can agree on which 
countries present the greatest problems. Many countries engage in a 
small number of practices which, while important to one or two affected 
industries, would not be cited by others as major problems. One addi- 
tional factor the government considers is the opportunity for creating 
regional “role models,” UWR officials commented that they will attempt 
to influence the protection practices of several countries in a region by 
obtaining improved practices in one of them. This strategy’s effective- 
neas depends to a great extent on the country with better protection 
attracting a markedly higher rate of foreign direct investment. Such 
investment can be used to persuade nearby states to strengthen their 
own practices. 

Application of these principles has resulted in concentration on about 16 
countries, including the 10 featured in Commerce’s study, and on spe- 
cific practices within them. The government has devoted the greatest 
attention to those countries that have produced piratical copies of U.S. 
goods in large quantities. The most prominent examples, which include 
South Korea, Taiwan, and Singapore, have produced and exported large 
volumes of piratical reproductions of a wide range of US. products to 
markets throughout the world. Wholly inadequate protection practices 
in several areas allowed companies in these countries to inflict wide 
ranging damage upon U.S. industry. In the Western Hemisphere, the U.S. 
government has placed the greatest emphasis on Bra&i1 and Mexico. 
Within each country, the U.S. government has targetid specific prac- I 

tices for particular attention. Some of these problems, such as inade- 
quate protection for pharmaceuticals and other chemical products, are 
common to several countries. 

The U.S. government has also encouraged several other developing 
countries, such as Malaysia, Thailand, and Indonesia, to adopt adequate 
protection before their rapidly advancing economies spawn pirate indus- 
tries of a magnitude equivalent to those in, for example, South Korea or 
Taiwan. This effort is grounded in the hypothesis that, as one set of 
economies advances to a point where the economic importance of leglti- 
mate businesses based on intellectual property causes the government to 
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strengthen protection, they will be replaced by another group of coun- 
tries prepared to take advantage of the easy profits to be made through 
piracy. Adoption of better protection by rapidly advancing economies is 
therefore likely to minimize future harm to 173 interests. 

Strategies for 
Obtaining Change 

--~--_---_ _-- 
The 11J.S. government has pursued consultations with, among others, 
Taiwan, South Korea, Singapore, Malaysia, Indonesia, Mexico, and 
Brazil. Discussions have been held at both the staff and policy levels of 
government. Among other actions, President Reagan and other top 
administration officials have raised this issue in meetings with the 
prime ministers of Indonesia and Singapore. Persuasion has been the 
primary means used by the I Jnited States to improve foreign intellectual 
property protection practices. In these consultations, U.S. government 
officials have stressed to their foreign counterparts that improved intel- 
lectual property protection can encourage economic development. These 
efforts have sometimes been supported by education and training for 
foreign officials. When persuasion has proven ineffective, the United 
States has threatened and in some cases taken adverse unilateral trade 
actions. 

Persuasion U.S. officials pursue several avenues for strengthening foreign intcllec- 
tual property protection practices. The 1J.S. government places primary 
emphasis on encouraging foreign governments to strengthen their intel- 
lectual property protection laws and enforcement mechanisms, including 
extending protection to foreign works. 1J.S. officials have attempted to 
formulate realistic objectives, taking into account economic and political 
conditions in the individual countries, and to use approaches that are 
appropriate to each country’s situation. They aim to obtain good faith & 
progress toward correcting particular practices that damage American 
interests. Better protection is also sought by persuading these countries 
to adhere to the extant multilateral intellectual property conventions 
and, for certain countries that already adhere, by convincmg them to 
live up to their commitments, at least to the extent of providing national 
treatment to foreign nationals. In certain circumstances, U.S. officials 
also seek bilateral agreements insuring mutual protection of intellectual 
property rights. 

In encouraging foreign governments to strengthen their protection prac- 
tices, US. representatives emphasize the positive consequences of such 
actions for economic development. They stress that permitting piracy to 
continue discourages the development of domestic creative industries. 
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Legitimate businesses cannot compete with pirates, who enjoy lesser 
costs and exploit markets already established by others; they may find 
that their own products, as well as those from abroad, are subject to 
piratical copying. For example, the mass availability of pirated Amer- 
ican and European music at bargain prices in some Southeast Asian and 
African markets has severely damaged local music businesses. U.S. 
negotiators point out that adequate protection, on the other hand, stimu- 
lates creativity and entrepreneurship and helps to encourage legitimate 
domestic producers. For example, protecting chemical products, rather 
than limiting protection to the processes used to make them, encourages 
domestic companies to devote their energies to developing their own 
products instead of “inventing around” patented processes. Adequate 
protection practices also help to create the investment climate necessary 
to attract and/or maintain foreign direct investment and the attendant 
technology transfers that developing countries need. 

Clarifying the stake that developing countries have in encouraging legit- 
imate creative industries can be particularly effective when such indus- 
tries have already begun to develop or when government planners 
envision them as an important part of the country’s economic future. In 
such circumstances, US. persuasion can accelerate adoption of policies 
that favor legitimate intellectual property holders. For example, 
Taiwan’s recent adoption of improved laws is evidence of a shift in 
public policy from viewing intellectual property rights as benefitting 
only foreigners to understanding their role in promoting development of 
local industries, particularly in such high-technology fields as software 
development. Another good example is Malaysia, which is concerned 
about intellectual property infringement and, according to information 
provided by Commerce, is taking steps to correct the problem. The 
Malaysia government passed a new patent law in 19@3 and adopted 
implementing regulations in August 1986. It has also been working on a 4 
new copyright law and has been responsive to US, government sugges- 
tions for improvements in the draft. The proposed la* would provide 
stiffer penalties, protect computer software, and allow establishment of 
bilateral copyright relations with other countries. Udpn passage of the 
new law, expected in Spring 1987, the United States and Malaysia 
expect to establish bilateral copyright relations, thereby protecting 
existing and new U.S. works. The United States has provided assistance 
in the form of training and patent documentation to help Malaysia 
develop these new laws and regulations. The Malaysia government also 
is considering membership in an international copyright convention. 
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Despite 17.5. government efforts, some countries remain difficult to con- 
vince. Indonesia, for example, has been much less responsive to I7.S. ml- 
tiatives than neighboring Malaysia and Singapore. According to 
knowledgeable IJS. government officials, Indonesian protection for for- 
eign intellectual property is minimal and enforcement of existing laws is 
inadequate. In past consultations, Indonesia government officials 
expressed reluctance to strengthen protection. In commenting on a draft 
of this report, however, the Commerce Department noted that recent 
developments are cause for some optimism According to Commerce, 
Indonesia’s president named a commission to examine intellectual prop- 
erty questions following President Reagan’s visit in May 1986. Revisions 
to the copyright law are under consideration and a draft patent law may 
be introduced in the Indonesian Parliament during 1987 To date, how- 
ever, no substantive changes have been made. 

I.l-tll----“,” __ ----- 

Education and ‘l’raining 
~--- -- 

In conjunction with consult,ations, the U.S. government provides a lim- 
ited amount of training and education to foreign government officials to 
give them mformation and expertise for preparing and implementing 
adequate and effective laws, regulations, and administrative mecha- 
nisms. Some education programs have been held in foreign countries. 
For example, the Commerce Department, in conjunction with the Copy- 
right Office, conducted seminars on copyright protection in Malaysia, 
Thailand, and Indonesia during early 1985. A second seminar was held 
in Indonesia in February 1986. According to government officials, these 
programs were intended to increase awareness of the advantages of 
copyright, protection and, ultimately, to create an incountry constitu- 
ency for stronger copyright protection. The United States has also pro- 
vided practical assistance in organizing and/or improving national 
patent systems in, among other countries, South Korea, the People’s 
Republic of China, Argentina, and Mexico. 1, 

The government also conducts a small training effort for foreign offi- 
cials m the United States. During the last few years, the Patent and 
Trademark Office has averaged about 9 trainees per year and the Copy- 
right Office about 3 per year. The 172% government bears the cost of 
providing the instruction; i.e., Patent and Trademark Office and Copy- 
right Office personnel conduct most of the training. However, WIPO sup- 
plies much of the trainees’ transportation and living expenses, in some 
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cases using funds contributed for such purposes by the United States.6 
The trainees’ home countries occasionally provide some supportfl 

Although the government has considerably increased the priority placed 
on strengthening worldwide protection for intellectual property rights, 
financial support for training has remained minimal. Neither the Patent 
and Trademark Office nor the Copyright Office budgets have funds 
dedicated specifically to this purpose. They rely on the availability of 
support from outside sources, particularly WIPO, to shape their training 
programs in any given year. Both agencies have handled training for 
foreign nationals on an ad hoc basis, with considerable variation in the 
duration and content of the instruction. In 1984, however, the Patent 
and Trademark Office instituted a periodic month-long training program 
with a set format. One session was held during each of the two fiscal 
years 1986 and 1986, with 14 and 7 trainees, respectively. Seventeen 
trainees participated in an additional session during October/November 
1986. 

-’ 

Unil/ateral Trade Action 
, 
/ / 

If persuasion proves ineffective, as may be the case when government 
responsiveness is limited by politically powerful domestic pirate indus- 
tries, the U.S. government has the ability to threaten or impose adverse 
trade actions. E3oth Congress and the executive branch have taken 
action to make continued economic benefits granted to particular coun- 
tries contingent upon their maintaining adequate protection practices. 
Foremost among these benefits is continued access to the U.S. market. 
Since the United States is a primary export market for many problem 
countries, restricting market access can be an effective bargaining tool 
for obtaining better protection. The U.S. government ha6, made use of 
this authority to help convince some countries to make improvements in 
their intellectual property practices and has taken retaliatory action 
against some that have failed to make adequate progress. 

The Trade and Tariff Act of 1984 strengthened and clarified executive 
branch authority to address piracy in countries unwilling to strengthen 
protection of intellectual property rights. The 1984 Trade Act amends 

%uring fiscal years 1980 to 1986, the U.S. government chrectly contnlbuted $&O,OOO to WIPO’s 
tram@ fund These direct contributions represented about 3.7 percent of the funds available for 
training during 19&I and 1986. However, the actual U.S contribution was more than 20 percent of 
the total when funds it provided indirectly through the U N Development Program are included. 

%qqxxt for trainees has also been provided at tnnes by, among others, the U N Education, Scientific 
and Cultural Organlzatlon, the U N Development Program, the U.S. Agency for International Devel- 
opment, 1 J 9 corporations, and institutions of higher education 
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title I of the Trade Act of 1974 to establish the pursuit of adequate for- 
eign intellectual property protection practices as one of several major 
objectives in trade negotiations. It also strengthens section 301 of the 
Trade Act of 1974 as a tool for improving foreign government protection 
of intellectual property rights. Section 301, as amended, gives the Presi- 
dent broad powers to take such action as he considers “appropriate and 
feasible” (i.e., suspension of trade agreements, imposition of duties, and 
other import restrictions) to enforce American rights under any trade 
agreement or to respond to any practice of another country that is 
“unjustifiable, unreasonable, or discriminatory and burdens or restricts 
US. commerce.” With particular reference to high technology products, 
it identifies as one objective of section 301 the “elimination or reduction 
of, or compensation for . . . .m easures which fail to provide adequate 
and effective means for foreign nationals to secure, exercise, and 
enforce exclusive rights in intellectual property (including trademarks, 
patents and copyrights) . . +” Another major objective is to ensure that 
foreign countries “provide effective minimum safeguards for the acqui- 
sition and enforcement of intellectual property rights and the property 
value of proprietary data.” The 1984 Act clarifies and emphasizes Presi- 
dential authority to take action against inadequate foreign intellectual 
property practices by specifically including intellectual property prac- 
tices within the universe of “unjustifiable” or “unreasonable” trade 
practices. The amended law also gives USTR the authority to self-initiate 
investigations of foreign practices under section 301. 

The executive branch has taken one action under section 301 dealing 
primarily with intellectual property concerns.7 In October 1986, USTR ini- 
tiated an investigation into the adequacy of South Korea’s intellectual 
property laws, with specific reference to that country’s limited patent 
protection, particularly for chemicals and pharmaceuticals, and to its 
nearly non-existent copyright protection for U.S. works. The U.S. gov- I 
ernment instituted this case because of South Korea’s failure to make 
promised improvements in its practices in these areas. The action was 
recently settled through bilateral consultations. 

The 1984 Trade Act also amended title V of the Trade Act of 1974, 
which governs operation of the GSP program, to add the objective of 
encouraging developing countries “to provide effective means under 
which foreign nationals may secure, exercise, and enforce exclusive 

7A second se&on 301 investigation, concerning Brazil’s “mformatics” poldes, addresses that 
country’s copyright protection practices as a subsidiary concern 
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intellectual property rights.” The trade act, as amended, provides man- 
datory and discretionary criteria to be used in making decisions about 
eligible countries’ participation in the program. Section 603 amends sec- 
tion 502(b) of the 1974 Act, which lists mandatory standards that must 
be met to receive program benefits. Among other things, countries are 
prohibited from participating in the program if they have expropriated 
U.S. property without appropriate compensation. The 1984 Act con- 
firmed that this prohibition includes expropriation of U.S. patents, 
trademarks, and copyrights. Section 603 also amends section 602(c) of 
the 1974 act, which lists “discretionary” criteria that the President must 
“take into account” when making decisions about beneficiary country 
participation. The 1984 amendments added to this list 

“the extent to which such country is providing adequate and effective means under 
its laws for foreign nationals to secure, to exercise, and to enforce exclusive rights 
in intellectual property, including patents, trademarks and copyrights.” 

The amending legislation gives the President mechanisms to encourage 
eligible countries to strengthen their protection of intellectual property 
rights. 

The President was required to complete by January 1987 (and periodi- 
cally thereafter) a “general review”8 of eligible articles based on the cri- 
teria in amended sections 602(c) or 601 (which provide general 
guidelines for making decisions on participation in the program).0 The 
purpose of this review was to examine each individual import from each 
individual beneficiary country to determine whether lower “competitive 
need 1imitations”lQ should be applied. The 1984 Trade Act directs the 
President to cut the competitive need limitation in half (i.e., from 60 to 
26 percent of total US. imports) if countries exhibit “a sufficient degree 
of competitiveness” relative to other beneficiary countries. Alterna- 
tively, under amended section 604(c)(3), the President may waive the 
competitive need limitation for particular articles from particular coun- 
tries beginning in 1987 if he decides that such action is ih the national 

*This study is in addition to USTR’s annual reviews of GSP participation, no annual review was 
conducted for 1986 so that resources could be devoted to the general review 

‘These include, among other things, the effects of participation m the progranI on the countries’ eco- 
nomic development and the extent of their competitiveness with regard to elighble art&s. 

i°Competitive need limitations are a statutory feature limiting the level of GSl# benefits that benefi- 
ciary countries can efloy per product. If a country’s exports of an article exceed in a given calendar 
year either a certain dollar level or 60 percent of total U S imports of that article, it loses eligibility 
for that article the following July 1 
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interest. In making these decisions, the President is required to give 
“great weight” to intellectual property considerations. 

According to information provided by USTR, bilateral consultations con- 
ducted pursuant to the general review were useful in obtaining progress 
in beneficiaries’ ability to meet certain GSP eligibility criteria, including 
intellectual property protection. USTR cited improved intellectual prop- 
erty rights protection in, among other countries, Taiwan, Singapore, 
South Korea, and Malaysia. In recognition of this progress, as well as 
other mitigating factors, the U.S. government moderated reductions in 
GSP benefits for, among other countries, Taiwan and South Korea. On the 
other hand, recalcitrance in this area was an important consideration in 
making major cuts in the benefits accorded other countries, including 
Brazil and Mexico. 

IJSTR is also applying the criteria in amended sections 602(c) and 601, 
and 602(b) (mandatory criteria) in its current annual review of the GSP 
program to be completed in April 1987. As part of the annual review 
process, U.S. businesses and foreign governments can petition the U.S. 
government for changes in the beneficiary status of certain products or 
countries. Among the petitions received in the context of the 1986 
review was a request from the International Intellectual Property Alh- 
ante to withdraw beneficiary status from Indonesia because of contin- 
uing piracy problems in that country. 

The President is required to report to Congress by January 1988 on the 
application of amended sections 602(c) and 601. This report must con- 
tain information on actions taken to withdraw, suspend, or limit duty- 
free treatment for any country failing to adequately take the actions 
described in amended section 602(c). 

The Caribbean Basin Economic Recovery Act (19 USC. 2701) also pred- 
icates access to benefits upon potential beneficiaries providing adequate 
protection to US. intellectual property rights. This Act implements the 
administration’s Caribbean Basin Initiative, providing benefits, mainly 
duty-free access to the U.S. market, to enhance the economic develop- 
ment of certain Caribbean countries, Similar to GSP, the statute requires 
that before a country can be deemed eligible for benefits, it must meet 
certain mandatory and discretionary criteria, some of which involve 
protection of intellectual property rights. The Act requires the President 
to deny beneficiary status to any country that, among other things, “has 
taken steps to repudiate or nullify . . . any patent, trademark, or other 
intellectual property of a U.S. citizen.” Before doing so, the Act requires 
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the President to determine that the foreign government action has the 
effect of nationalizing, expropriating, or otherwise seizing ownership or 
control of property so owned. Countries may be awarded beneficiary 
status despite contravention of this criterion if the President decides 
that such action is in the national interest. The discretionary criteria 
include “the extent to which [the] country provides under its laws ade- 
quate and effective means for foreign nationals to secure, exercise, and 
enforce exclusive rights in intellectual property . . .” 

While it is still too early to gauge the ultimate effectiveness of these 
measures in encouraging foreign governments to strengthen intellectual 
property protection, the existence of these tools has helped the U.S. gov- 
ernment to obtain improvements in foreign countries’ protection prac- 
tices, The government has notified “problem” countries of the substance 
of the 1984 Trade Act and warned that continued unacceptable prac- 
tices could result in adverse trade actions. The government thus far has 
initiated the one section 30 1 investigation dealing primarily with intel- 
lectual property practices against South Korea, whiph resulted in 
improvements in that country’s practices. The United States also made 
progress through negotiations under the recent GSP benera review and 
will continue to consider intellectual property practices in subsequent 
exammations of the GSP program, including the an&al reviews. The 
administration has not placed great emphasis on thb intellectual prop- 
erty provisions of the Caribbean Basin Economic Recovery Act, in part 
because that program’s beneficiaries are not considered to pose major 
problems. 

Accomplishments 

I 

I 
/ , 

Through bilateral consultations, the United States has attained positive 
results with some problem countries. US. representatives acknowledge 
that, in dealing with sovereign governments, they cannot expect imme- 
diate improvement. Foreign governments will alter their practices only 
when they are convinced that doing so is in their otin best interests, if 
only to avoid retaliation. The following discussions briefly describe U.S. 
government efforts in Taiwan, Singapore, and South Korea. These three 
countries have generally been regarded as among the worst offenders 
and the highest level of effort to date has consequently been invested in 
obtaining improvement in their practices. BilateraI discussions continue 
with several other countries. 

Taiwan In March 1983, the US. government initiated cons;lltations on intellec- 
tual property protection with Taiwan’s Coordination Council for North 
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American Affairs through the American Institute in Taiwan.11 Among 
the issues raised were the (1) inadequacy of process patent protection 
for chemical compounds, (2) lack of effective protection against 
infringement of IJS. copyrighted materials, and (3) lack of an unfair 
competition law, which makes it impossible to prosecute many piratical 
acts, such as theft of trade names, that cannot strictly be defined as 
patent or trademark infringement. The discussions also concerned I J.S. 
firms’ difficulties in enforcing their rights under Taiwan law. 

These consultations helped to advance Taiwan’s understanding that it 
should act to control piratical activity. Taiwan seemed particularly anx- 
ious to counteract the damage to its reputation created by pirate 
activity. Before the arrival of the first U.S. mission, Taiwan passed a 
revised trademark law which, among other things, provided that 
affixing a counterfeit trademark to exported goods constitutes infringe- 
ment and increased penalties for infringers. Presentations of American 
concern and reminders of the Trade Act’s provisions for retaliation 
against those that do not adequately protect 1J.S. intellectual property 
helped to convince Taiwan to take other actions more swiftly. 

In ,July 1986, Taiwan amended its copyright law to strengthen penalties 
for piracy, provide criteria for recognizing foreign firms’ standing before 
the Taiwanese judiciary in copyright cases, and extend protection spe- 
cifically to new media, including software. Taiwan enacted a new patent, 
law in December 1986 extending protection to chemical and pharmaccu- 
tical products. Taiwan has also made some efforts to educate the judi- 
ciary on the importance of stronger protection, to elevate the priority 
placed by the police on enforcing relevant laws, and to educate busmcss 
and the general public on the harmful effects of piracy. 

1J.S. representatives continue to press for improvement m Taiwan’s I 
practices. In working group sessions during October 1985, for example, 
they commented on the implementing regulations for the revised copy- 
right act and obtained assurances of Taiwan’s intention to adopt an 
unfair competition law. U.S. representatives also continue to advance 
the need to improve enforcement procedures, including more coopera- 
tive attitudes on the part of the police and the judiciary, and improved 
judicial procedures (e.g , adequate means of discovery). 
----e 1-1- ---- _~~-- -__-- - 
I ‘Thr~ Amoncxn Institute m Tmwan represents U S mterests m Tzuwan while the Coadmation 
Cormcall for North Amcxncan Affan represents T;uwan’s mterests m thtl 1. Jmtrd States 
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Sidgapore Since 1984, when a U.S. government-industry delegation visited Singa- 
pore, the United States has actively sought improvement in Singapore’s 
protection of intellectual property rights, particularly copyrights. Smga- 
pore has been commonly known as the tape piracy capital of the world, 
with estimated annual production of unauthorized records and tapes 
ranging as high as 70 million units, predominantly for export. Civil and 
criminal penalties were inadequate to deter infringement, enforcement 
practices were poor and protection was extended to foreign works only 
if they were first published in certain British Commonwealth countries. 
Even this limited extension of eligibility to foreign works was deter- 
mined by judicial decision only in February 1986. However, the Singa- 
pore parliament passed an improved copyright law in February 1987 
and is working toward its implementation. In connection with the GSP 
General Review, the U.S. government received Singapore’s assurance 
that existing and new U.S. works will be protected through a bilateral 
agreement or Singapore’s membership in the Universal Copyright Con- 
vention shortly after the new law comes into effect. 

Among other actions, a U.S. interagency delegation visited Singapore in 
August 1986 to review a draft copyright law. The delegation told the 
Singapore government that the law, based on the Ausitralian copyright 
protection system, was a significant step forward but made several sug- 
gestions for improvements, including stronger penalties, longer term of 
protection, and explicit protection for foreign works. According to Com- 
merce officials, the Singapore government received these suggestions 
favorably but moved slowly toward final approval of a new copyright 
law because of opposition from domestic pirates and consumers who 
benefit from low pirate prices. Legitimate domestic producers, however, 
added their voices to foreign objections to piracy, assuring final 
approval of strengthened legal protection for copyrights. Although 
piratical reproduction of foreign intellectual property has become “big 4 
business” in Singapore, the government is committed to restructuring 
the national economy to emphasize high-technology industries, such as 
computer software. Inadequate intellectual property brotection is detri- 
mental to advancement in this area. 

Squth Korea After more than 2-l/2 years of consultations, the U.S. government in 
October 1986 instituted a section 301 investigation a ainst South Korea 

t because of its failure to substantially improve its pro ection of intellec- 
tual property rights. The government terminated this investigation in 
July 1986 without taking any adverse actions when the South Korean 
government agreed to improve its protection practices. 

Page 52 GAO/NSIAh785 International Trade 



__ -_ - -----w-P-- ------ --- -- 

Chapter 3 
Greater Pmgre~ Attained Through Men&e 
Bilateral Consultations 

),_ . _ I_ I I_----- 

The IJS, government initiated bilateral discussions in March 1983 when 
a U.S. interagency delegation visited South Korea to express concern 
over inadequacies in South Korean patent, trademark, and unfair com- 
petition practices. Chief among them was the 1J.S. chemical companies’ 
concern that process patent protection, the only type of patent protec- 
tion extended to chemicals in South Korea, was easily circumvented and 
therefore inadequate. The South Koreans responded that they hoped to 
introduce legislation to extend product protection for chemical com- 
pounds by 1988, but consultations broke down when U.S. representa- 
tives were informed that such action could not be expected until the 
early 1990s. 

Discussion of US. concern over inadequate copyright protection was 
postponed until November 1984 to allow completion of a new draft 
copyright act. At that time, U.S. officials raised numerous concerns 
about South Korean copyright practices, including lack of (1) protection 
for foreign works not first published in South Korea and (2) explicit pro- 
tection for computer programs. U.S. officials noted that the draft law 
did not adequately resolve these problems or meet the minimum stan- 
dards of international copyright conventions. The South Korean govern- 
ment withdrew the draft law from consideration at the time because it 
did not have enough support to pass the South Korean legislature, but it 
informed IJS. representatives in July 1985 that the government would 
introduce later in that year a new copyright law that would address U.S. 
concerns. 

Consultations up to this point did have some positive results, particu- 
larly for trademarks. Under South Korean law a trademark owner must 
use its mark incountry to retain its rights to the mark. However, various 
import restrictions often prevented U.S. firms from marketing their 
products in South Korea. Under new guidelines established in 1984, the 
South Korean government cannot cancel a trademark for non-use if the 
firm did not use the trademark incountry because of an import ban or 
restriction. 

Having met with little success using persuasion, the U.S government 
threatened unilateral action. South Korea’s repeated postponement of 
patent law revisions, the discovery that draft copyright law revisions 
developed during the fall of 1985 did not correct problems identified by 
IJS. representatives m 1984, and lack of progress on several subsidiary 
issues convinced USTR to initiate a section 301 investigation against 
South Korea. After extended consultations, South Korea agreed to take 
several actions to improve its protection practices. In an exchange of 
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letters at the conclusion of these discussions, South Korean officials 
committed their government to work with the legislature to, among 
other things, (1) extend product patent protection to chemicals and 
pharmaceuticals, (2) adopt a comprehensive copyright law, (3) extend 
copyright protection to computer software, and (4) adhere to the Uni- 
versal Copyright Convention, thereby automatically extending copy- 
right protection to U.S. works. The GSP general review, concurrently in 
progress, was helpful in convincing the South Korean government to 
reach these decisions. Revised patent, copyright, and software legisla- 
tion was subsequently passed during December 1986, to be effective 
July 1987. The government also committed itself to make best efforts to 
adhere to the Universal Copyright Convention by October 1987. 

Cqnclusions 
/ 

In response to business concerns, the U.S. government is working to 
obtain better foreign protection for intellectual property rights through 
bilateral consultations, In preparation for this effort, the government 
gathered information on practices of countries that provide inadequate 
protection and selected countries and particular practices for priority 
action. It has undertaken discussions with a number of countries and 
attained some positive results. The government has also provided a hm- 
ited amount of training for foreign officials. In some cases where per- 
suasion has proven ineffective, the United States has taken unilateral 
trade actions against “problem” countries. Consultations continue on 
those problems that have not yet been fully addressed. 
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Appendix I 

Comments Fronn the Department of Commerce 

Not@. GAO comments 
supplementing thO8e In the 
rep&t text appear at the 
end of this appendix UNITED STATES DEPARTMENT OF COMMERCE 

The Under Srcretery for International Trade 
Weshmgton. D C 20230 

See Comment 1 Attachment 

November 3, 1956 

Dear Mr. Peach: 

Thank you for the opportunity to comment on your draft report 
entitled "International Trade: Strengthening Worldwide Protection 
of Intellectual Property Rights". We are pleased with the generally 
favorable review of our handling of this problem. 

I 

Attached are our comments on the report that can help to 
correct or clarify certain statements. Please call if anything 
further is needed. 

Sincerely, 

Bruce Smart 

Mr . J. Dexter Peach 
Director 
Resources, Community, and Economic 

Development Division 
United States General Accounting Office 
Washington, D.C. 20548 
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Appendix I 

Cbnmrrrtn From the Department 
of Commerce 
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The following are GAO’S comments on the Commerce Department letter 
dated November 3, 1986. 

(4140 Comment 
--- --__ ~ -__---_---- -_____- ___~_ ----- _. 

The technical comments referred to in this letter are not included; they 
wwc addressed as appropriate m the body of the report. 
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Comments FYom the Depdent of State 

United States lhpartnwnt of Staw 

Comptroller 

Washington, D. C, 20520 
November 19, 1986 

Dear Mr. Conahan: 

I am replying to your letter of October 6, 1986 to the 
Secretary which forwarded copies of the draft report entitled 
“International Trade - Strengthening Worldwide Protection of 
Intellectual Property Rights” under GAO assignment Code 483402. 

J!he enclosed comments on this report were prepared in the 
Bureau of Economic and Business Affairs. 

We appreciate having had the opportunity to review and 
comment on the draft report. 

Sincerely, 

Rogir B. Feldman 

Enclosure: 
As stated. 

Mr. Frank C. Conahan, 
Assistant Comptroller General, 

National Security and 
International Affairs Division, 

U.S. General Accounting Office, 
Washington, D.C. 20548 

I 
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Appendix II 
Chmmcntdl J%vm the Department of State 
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I 

--- 

GAO DRAFT REPORT: INT'KKNA'TIONAL 'TRADE - STHENC;THENINj:: 
WORLDWIDE PRO'I'EC'ICION OF INTELLECTUAL PROPERTY RIGHTS 

1. We suggest deleting last phrase on page 4, “. . .where 
there is less developing country opposrtlon.” It 1s 
arguable that ln specialized intellectual property issues 
such as the enhanced protection of computer software, 
semi-conductor chips and satellite broadcasts, there 1s 
developing country opposition. 

2. On page 22, suggest deleting or modlfylng the last 
sentence ln the first full paragraph, “In 1983, the 
government also initiated bilateral efforts to obtain 
better protection practices in particular countries with 
the dispatch of interagency negotiating parties to Taiwan 
and Korea.” I The 1983 rnteragency teams were not the first 
interagency groups sent out to defend or enha= bilateral 
intellectual property rights. 

, 3. The first sentence of the second full paragraph on 
page 22, “Subsequently, both the Commerce Department 
and USTR have explicitly established strengthening of 
worldwide protectlon for intellectual property as a malor 
trade policy goal,” IS misleading. For at least two 
decades, the Department of State has targeted improved 
protection for U.S. works abroad as one of Its mayor 

I foreign economic ob-jectives, and, as a matter of fact 
worked closely with the Patent and Trademark Office and 
the Copyright Office to establish this ob]ectlve. We 
would suggest that the following sentence be added after 
the first sentence in the second full paragraph, or be 
placed in a footnote; “It should be noted that the 
Department of State, for at least two decades, has had 
improved protection for U.S. intellectual property rights 
abroad as one of its mayor foreign economic ob]ectlves and 
has worked closely with the Patent and Trademark Offlce In 
the Commerce Department and the Copyright Office in the 
Ltbrary of Congress to implement this ob3ective.” 

4. In the last paragraph on page 47, recommend adding 
these sentences at the end of the paragraph to update the 
situation: “An additional meeting of experts took place 
in June 1986 and a further meeting of experts will 
probably be scheduled in the spring of 1987 to further 
refine the treaty. WIPO may convene a diplomatic 

I conference by the end of 1987.” 

---...------ --- -_ 
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Now on p 36 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

2 

5. On page 54, the third and fourth complete sentences 
needs elaboration. They read: “The wide-ranginy 
bargaining that takes place during GATT rounds offers a 
better chance for obtaining general approval of and 
maximum participation in any code. We understand from 
knowledgeable government officials that individual 
countries In many cases do not wish to be perceived as 
preventing conclusion of new codes.” While we 
wholeheartedly support the effort to increase the 
protection given to intellectual property throuqh 
negotiations in the GATT, we should be realistic about 
likely results. The ultimate number and composition of 
membership of any GATT code on Intellectual property will 
depend mainly on the content of the agreement reached. 
Greater membership is likely for a code related to 
counterfeiting, which is widely seen as a sub]ect within 
GATT competence, for example, than to a general code on 
patent protection. In the same vein, a code which limited 
itself to customs or border measures would likely gain 
greater adherence than one which dealt with domestic laws. 

Regardless of the “wide-ranged bargaining” puring a 
trade round, membership in a GATT code is voluntary and 
although countries may not wish to prevent conclusion of 
new codes, that does not mean they will join. The content 
of the code and the incentives we can offer in the 
bargaining process will determine their wlllinqness to 
become members. Beyond the value of the code OK codes 
which may result from the GATT negotiations on 
intellectual property, the negotiations may have another 
positive effect. Progress in the GATT could exert 
pressure on WIPO and the member countries of its numerous 
unions also to make progress toward improved intellectual 
property protection, 

William B. Milam 
Deputy Assistant Secretary 
International Finance and 
Development 

Bureau of Economic and Business 
Affairs 

, 
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Gomments F’rom the World Intellectual 
Property Organization 
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(1467)-20 November 11, 1986 

Dear Mr. Conahan, 

This is In reply to your letter of October 6, 1986, by 
which you kindly sent to me for review and comment a copy of 
the draft report entitled "International Trade: 
Strengthening Worldwide Protection of Intellectual Property 
Rights" (Code 483402). 

I have specrally noted the passages referring to the 
work of WIPO in carrying out Its constitutional mandate to 
promote the protection oE intellectual property throughout 
the world. I would like to congratulate you and your staff 
on the very full account of that work. 

As invited by you, the draft report has been reviewed 
and the sugqestlons that I suggest you consider for possible 
lncorporatlon are marked on the attached copy. 

May I thank you for the opportunity to contrlhute to 
this report, one of a series of reports prepared by the 
Government Accounting Offlce on the efforts of the 
Government of the United States of America to protect 
intellectual property rights, not only through the 
discussions on the sub]ect that were held between Mr. McAtee 
and Mr. Natalecchio of your staff and my staff In Geneva in 
July 1985 but also through the enclosed suggestlons. 

Sincerely yours, 
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The following are GAO'S comments on the World Intellectual Property 
Organization letter dated November 11,1986. 

GAO Comment The annotated copy of the draft report referred to in this letter is not 
included; the comments were addressed as appropriate in the body of 
the report, 
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Hequests for copies of GAO reports should be sent to 

1J.S. General Accounting Office 
Post Office Box 6015 
Gaithersburg, Maryland 20877 

Telephone 202-275-6241 

The first five copies of each report are free. Additional copies are 
$2.00 each. 

There is a 25% drscount on orders for 100 or more copies mailed to a 
single address. 

Orders must be prepaid by cash or by check or money order made out to 
the Supermtendent of Documents. 
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