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Executive Summary

Purpose

Foreign piracy of intellectual property rights—generally the unautho-
rized use of U.S. patents, trademarks, and copyrights—has emerged in
the 1980s as one of the more important international trade 1ssues for the
United States. This report reviews U.S. government efforts to reduce
this activity by encouraging foreign governments to strengthen their
protection of intellectual property rights.

Background

The recent increase in concern over inadequate protection of U.S. intel-
lectual property rights is associated largely with the economic develop-
ment of several newly industrialized countries. Many businesses in these
countries have attained the capability for mass production and distribu-
tion but lack name brand recognition and find it difficult to compete
with established products. Therefore, they often resort to reproducing
products already well known in the world marketplace. This activity
has also been spurred by recent technological advances, such as the
development of audio- and videocassettes, which have greatly simplified
the reproduction of protected products. ‘

Information from U.S. industry indicates that the impact of foreign
piracy on the United States is significant. In the short term, such piracy
(1) limijts the ability of firms and individuals to obtain returns on their
investments of time and resources in developing patented innovations,
trademarked products, and copyrighted works, (2) deprives legitimate
businesses of sales, profits, and the ability to provide employment, and
(3) can threaten public health and safety. In the long term, piracy
undermines the patent and copyright systems as mechanisms for
encouraging innovation and creativity and the trademark system as an
indicator to consumers of quality products and serv.ces.

Legitimate businesses have devoted substantial resources to combating
foreign piracy. However, lasting progress requires stronger foreign gov-
ernment laws and enforcement practices. The U.S. government is best
able to effect such changes through intergovernmental negotiations. In
response to business concerns, the U.S. government raised intellectual
property protection to the status of a major trade issue and is using mul-
tilateral negotiations and bilateral consultations to strengthen foreign
government protection of intellectual property rights.

Results in Brief

Recent progress toward strengthening national protection practices
through the World Intellectual Property Organization has been limited.
Consequently, the U S. government has
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Execative Summary

focused 1ts multilateral efforts on the General Agreement on Tariffs and
Trade and

undertaken bilateral consultations, which have also involved training
and the threat and use of unilateral trade actions.

To date, the government has attained some positive results through
bilateral consultations.

Principal Findings

Multilateral Negotiations

The World Intellectual Property Organization offers a wide range of
legal-technical assistance, including expert advisory services and educa-
tion and training programs, for improving developing country intellec-
tual property laws and administrative systems. Such assistance has
resulted in some significant accomplishments. However, due primarily
to developing country opposition, this organization has been limited as a
forum for strengthening worldwide protection of intellectual property
rights through multilateral negotiations. Indeed, over the past decade,
the U.S. government has opposed developing country efforts to weaken
existing standards n this forum. Recognizing this, recent U S govern-
ment efforts in the World Intellectual Property Organization have
focused largely on supporting its legal-technical assistance efforts, pos-
sible U.S. adherence to an existing international copyright convention,
and other more specialized matters where there may be less developing
country opposition.

The U.S. government has turned to the General Agreement on Tariffs
and Trade, the primary multilateral trade forum, in 1ts attempts to s1g-
nificantly strengthen national protection of intellectual property rights
It has outlined two proposals for consideration by this forum: (1) com-
pletion and implementation of an anticounterfeiting code that would
require participating countries to interdict counterfeit imports and (2)
establishment of an enforceable agreement against trade-distorting prac-
tices arising from inadequate protection of intellectual property rights
Although the time required to negotiate these agreements will prevent
them from having any immediate impact, they may have some long-term
beneficial effect, depending on their membership and content.
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Bilateral Consultations

The U.S. government has made progress in strengthening foreign gov-
ernments’ protection of intellectual property rights through bilateral
consultations with “problem” countries. It has identified and examined
practices of countries that provide inadequate protection, selected coun-
tries and particular practices for priority attention, and undertaken con-
sultations to address practices most damaging to U.S. interests. Two
primary principles guiding the allocation of resources are that the gov-
ernment can best address this matter by (1) controlling piratical activity
at the source and (2) concentrating its efforts on the worst offenders
(i.e., those countries whose piratical production has the greatest impact
on U.S. firms). Application of these principles has led the government to
concentrate its efforts on a relatively small number of countries.

The U.S. government’s primary means for encouraging foreign govern-
ments to strengthen their intellectual property protection practices has
been to demonstrate their economic self-interest in taking such action.
U.S. representatives point out that protecting intellectual property
encourages foreign direct investment and the development of domestic
industries. While the available funds are very limited, the U.S. govern-
ment also provides some training to help foreign nationals to prepare
and administer adequate and effective laws, regulations, and adminis-
trative mechanisms.

When persuasion proves ineffective, the U.S. government can threaten
or impose unilateral trade actions. The Trade and Tariff Act of 1984 (19
U.S. C. 2101 et seq.) amended section 301 of the Trade Act of 1974 to,
among other things, clarify and emphasize the President’s ability to take
retaliatory actions, such as suspending trade agreements or imposing
duties, against countries that inadequately protect U.S. intellectual
property rights. The 1984 Trade Act also amended the statute governing
the Generalized System of Preferences! to (1) include adequate intellec-
tual property protection as a criteria for program eligibility and (2)
allow the President to use program benefits as a means to induce benefi-
ciaries to strengthen their intellectual property protection practices. The
Caribbean Basin Economic Recovery Act (19 U.S.C. 2701) also predi-
cates access to certain economic benefits on eligible countries providing,
among other things, adequate protection for U.S. intellectual property
rights.

IThrough the Generalized System of Preferences, the US government allows developing countries to
export designated products to the Uruted States duty free to further thewr economic development
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The United States has achieved positive results through bilateral consul-
tations The potential for unilateral trade actions has been a useful bar-
gaining point in this process. Among other improvements, Taiwan has
amended its copyright law to provide more stringent penalties for
infringement, provide criteria for recognizing foreign firms’ standing
before the Taiwan judiciary in copyright cases, and extend protection to
new media, including computer software. Taiwan also has enacted a new
patent law and is working on an improved unfair competition law. Sin-
gapore adopted an improved copyright law in February 1987 and is
working toward its implementation. Institution of an investigation under
section 301 of the Trade Act of 1974, as amended, helped convince the
Republic of Korea to make several improvements in its intellectual prop-
erty protection practices Lack of substantial progress in this area was
an important consideration in the recent decision to reduce benefits
under the Generalized System of Preferences for certain problem coun-
tries, including Brazil and Mexico.

D S
Recommendations

GAO's report contains no recommendations. GAO concluded that within
present resource constraints, the government is pursuing all reasonable
alternatives for obtaining stronger protection of intellectual property
rights abroad.

Agency Comments

GAO recerved comments on a draft of its report from the Departments of
Commerce and State and the World Intellectual Property Organization
(see apps. I to III). The State Department commented that, in coopera-
tion with Commerce’s Patent and Trademark Office, it has pursued
improved protection of intellectual property rights “for at least two
decades.” It also emphasized the need for realism in predicting the pros-
pects for achieving results in multilateral trade negotiations, noting that
there was more support for a code related to counterfeiting than for a
general code on patent protection. The World Intellectual Property
Organization characterized its progress toward strengthening intellec-
tual property protection as “significant” rather than limited and viewed
future prospects for attaining progress within the organization as more
promising than described by GAo.
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Chapter 1

Foreign Piracy of Intellectual Property nghts
An Emerging Trade Concern

Reasons for Recent
Increase in Piracy

i
1
|
i

Foreign piracy of intellectual property rights, such as patents, trade-
marks, and copyrights (see fig. 1.1), has emerged in the 1980s as one of
the more important international trade issues for the United States.
Before this decade, the U.S. government regarded protection of such
rights largely as a technical matter and not as a trade policy concern
broadly affecting U.S. international competitiveness Because of
increasing business concern, the government now recognizes that for-

an mivasg nf intallastiial nranarty righte affantg TTQ trada in tha gcama
Clbll pPiialy Ul llilliciiual Pruptl vy LIEIILW allTulo V., LLAUuc Ll LT oalllc

manner as other activities more traditionally considered as unfair trade
practices. The government has expanded its efforts to strengthen world-
wide protection of intellectual property rights in multilateral forums. It
has also undertaken bilateral consultations with problem countries and
utilized recently strengthened trade law provisions to take unilateral
trade actions when adequate progress has not been made.

The recent increase in concern over inadequate protection of U.S. intel-
lectual property rights abroad is associated largely with the economic
development of several newly industrialized countries. Many businesses
in these countries have attained the capability for mass production and
distribution but lack name brand recognition and find it difficult to com-
pete with established products. Therefore, they often resort to repro-
ducing products already well known in the world marketplace. This
economic development also created rising cash incomes, which greatly
increased effective demand for consumer products. Rampant piracy and
growing consumer demand, sometimes combined with import restric-
tions, have essentially reserved some major markets for pirated prod-
ucts. For example, all but a small percentage of the audiocassettes sold
in Nigeria and several Middle East countries are pirated reproductions.
Also, counterfeiters have monopolized the market for certain trade-
marked products in, among other countries, Brazil.
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Rights: An Emerging Trade Concem
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Figure 1.1: What Are intellectual
Property Rights?

Patents, trademarks, and copyrights are the three primary forms of intellectual property
nghts in worldwide use They encourage the introduction of innovative products and
creatlve works to the publlc by guaranteemg their onginators a hmited exclusive nght,
usually for a specified period of time, to whatever economic reward the market may plﬁwue
for their creations Other types of intellectual property nghts include trade secrets, “mask
works' (1 e, the pattern on the surface of a semiconductor chip), and industrial designs (1 e,

the ornamental aspect of a useful article)

Patents

Patents protect inventions, giving inventors the rnght to exclude others for a specified perod
from maxing, using, or selling a new, useful, non-obvious Invention Patents give inventors
the opportunity to obtain substantial economic benefits from exclusive exploitation of their
discovernes for a imited time In return, they must submit the details of their inventions for
placement on the public record This information can subsequently be used by others to
further advance the "state of the art "’ Patent infnngement generally refers to the
unauthorized manufacture, use, or sale in the country of registration of all devices
embodying the patented invention, whether copied from an authorized device or resulting
from independent development

Trademarks

Trademarks are words, names, symbols, devices, or a combination thereof, used by
manufacturers or merchants to identify therr goods and distinguish them from others
Service marks perform the same function for services Trademarks, which are generally
renewable for as long as their owners wish to retain them, help consumers to identify
products known to be of a desired quality and thus enable producers to profit from thesr
products’ reputations Trademark counterfeiting generally refers to the deliberate,
unauthorized duplication of another's trademark, while trademark infringement refers to the
unauthorized use of a trademark that 1s so simiar to an existing trademark that, considering
the products involved, consumers are likely to become confused

Copyrights

Copynghts protect literary and artistic expression They grant the exclusive right to
reproduce, publish, display, perform or sell copies of onginal expressions of an idea in ““any
tangible medium of expression ' Copynghted materials commonly include literary, musical,
and artistic works (e g books, records, movies, posters) and, in a growing number of
countries, computer programs A copyrlght generally endures for the life of the author plus a
specified period of years—in most cases 25 or 50 years Copyright infringement generally
refers to the unauthonzed use or copying of a copynighted product

Intellectual property pirates are often in a better position than legiti-
mate producers to satisfy demand in newly industrialized countries
since they generally enjoy lower production costs. Because pirates
merely copy products rather than developing their own, their design
and/or research and development costs are often minimal. They pay no
royalties to those who originally developed the intellectual property.
Advertising and market development costs are not key concerns as their
markets are largely created for them by the efforts and at the expense
of companies selling authentic products. Moreover, because they copy
only products with proven market success, pirates escape the cost of
developing products that turn out to be market failures. These savings,
when added to the already lower costs of production in developing coun-
tries, such as cheaper labor and materials, enable pirates to market
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unauthorized copies with a considerable price advantage over legitimate
products.

Also, recent technological advances have simplified and, therefore,
encouraged the unauthorized reproduction of protected works. For
example, the development of computer-controlled machine tools has
facilitated the reproduction of expensive metal parts for automobiles
and aircraft. Likewise, the advent of cassette tape technology has
greatly simplified mass copying and marketing of music and films. Pre-
viously, the reproduction of records or films involved costly and com-
plex procedures requiring trained technicians and substantial capital
investment. This activity is now so easy that virtually any country is a
potential location for music or video tape piracy.

Intellectual property pirates in newly industrialized countries often need
not concern themselves about the legality of their activities Protection
for intellectual property is a relatively new concept for many developing
countries; they do not have important domestic constituencies of inven-
tors, authors, etc. able to benefit from strong laws. Accordingly, they
have not seen the need to develop strong laws or to devote already
scarce government resources to their enforcement. Moreover, a number
of these countries have resisted strengthening mtellectual property pro-
tection. Developing countries’ desire for economic devalopment is per-
haps the single most important reason for the persistence of inadequate
protection, particularly for foreigners. Because domest*;ic pirates can
generate considerable economic activity, governments are reluctant to
take measures against them Lacking product development and mar-
keting expertise of their own, developing country governments find
pirating established products an attractive means for generating manu-
facturing activity and employment. These governments justify main-
taining weak protection by arguing that giving 1nd1v1duals ownership
rights does not enhance development but retards it by 11m1tmg access to
innovation. They express the belief that intellectual property should be
considered the common property of mankind and relevant laws should
facilitate access to intellectual property as a development tool rather
than place restrictions on its use.

Executive branch studies show that inadequate protection manifests

itself differently depending on the type of intellectual property
involved. (See fig. 1.2.)
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Patenis. Many developing countries limit the patentability of certain
products; for example, they may extend only process patent! protection
to chemicals Other common problems include short patent terms and
licensing restrictions.

lems for U.S. firms For example, some governments prohibit the impor-
tation of certain categories of trademarked goods, largely to preserve
foreign exchange. At the same time, they may require holders of regis-
tered marks to use them 1n-country to preserve their legal rights Unless
the trademark owner is willing to have the trademarked product manu-
factured in-country, this situation can lead to loss of trademark rights
Also, some governments permit the use of foreign trademarks only in
conjunction with domestic trademarks.

Copyrights: Several countries, particularly in the Middle East, have no
copyright protection for either domestic or foreign works. Other coun-
tries, such as Indonesia and Malaysia, offer protection only to works
that are first published in that country or published incountry very soon
(e g., 30 days) after first published abroad. The laws of several countries
also do not provide protection for new forms of expression, such as com-
puter software,

TProcess patents, as the term implies, protect only the process by which a product 1s made and not
the resulting product They provide ineffective protection because there are typically many ways or
processes by which a given product may be manufactured Shght changes in the manufacturing pro-
cess can thus nulhfy protection
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Figure 1.2: Countries Posing Greatest Problems for U.S. Firms in 1985

India - Copyright infringement, particularly
of books Trademark protection limited

by domestic "use" requirements combined
with severe import restrictions Weak patent
protection particularly for chemicals

and pharmaceuticals

Thailand - Copynght infringement of audio-
and wideocassettes and computer software
Trademark counterfeiting of consumer goods
and pharmaceuticals Limited or no patent
protection for pharmaceuticals, foodstuffs,
agnicultural chemicals and machinery

Malaysia - Copynght intringement of books,
records, audio- and videocassettes and
computer software Trademark infringement
of cosmetics and pharmaceuticals Patent
law lacks regulations to bring 1t into effect

Mexico - No patent protection for agricultural
chemicals, pharmaceuticals, and foodstutfs

'Brazll - Copynight infringemant of motion
‘pictures, records, videocassettes, and
‘computer software Trademark protection
!lnml!ed by domestic "use’” requirements
‘combined with severe import restnctions No
patent protection for metal alloys, chemical
compounds, and food- and
‘chemlcal-pharmaceuhcals

tsrazil

&

E:::] Countries identified by executive branch studies as posing substantial problems for U S firms

3 Also contains information from The Effects of Foreign Product Counterfeiting on U S Industry,
U S International Trade Commussion Publication 1479, Jan 1984 and P racy of U S Copynghted
Works in Ten Selected Countries, International Intellectual Property All ance, Aug 1985

Source Based oninformation contained inU S Trade Representative Arnual Report on National
Trade Estimates, 1985, and Department of Commerce Papers on Protection of Inteliectual
Property Rights in 10 Problem Countnies (unpublished), July/Aug 1985 These studies are

' based largely on information drawn from private sector sources

Page 12 GAO/NSIAD:87-65 International Trade



Chapter 1
Foreign Piracy of Intellectual Property
Rights: An Emerging Trade Concern

Korea® - Copynight infringement of books,
technical journals, audio- and videocassettes,
and computer software Widespread
trademark counterfeiting of consumer goods
No product patent protection for foodstuffs,
chemicals, and pharmaceuticals

Taiwan?® - Widespread copyright infringement
of books, records, audio- and videocassettes,
and computer software Widespread
trademark counterfeiting of consumer goods,
chemicals, and computer systems Product
patent protection not available for chemicals,
including microorganisms, and
pharmaceuticals

QTd'de Philippines - Copyright piracy of
videocassettes and computer software
pﬂ Philiopines Trademark counterfeiting of consumer goods
@Q Compulsory licensing of patents only 2 years
after patent I1s granted

Ihalland
ladre

hingapore

/‘:G P Indonesia

Malaysia > Singapore - Widespread copynght
q E piracy of books, audio- and
ﬁ o videocassettes, and computer software
0 Trademark counterfeiting of computers,
pharmaceuticals, attache cases, and luggage
dﬁ Patent infringement of computers and

o) pharmaceuticals

Indonesia - Copynght piracy of books

and audio- and videocassettes Trademark
counterfeiting of clothing, accessores, and
chemical products, including pharmaceuticals
No patent protection
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L
Foreign Piracy’s Effect

on U.S. Business

Even where laws against piracy are adequate, weak enforcement can
render them ineffective, U.S. firms have had difficulty obtaining police
cooperation in taking action against pirates, largely because the authori-
ties have higher priorities and in some cases reportedly because of cor-
ruption. U.S, companies may also find that foreign court procedures
hinder rather than help in prosecuting pirates. For example, discovery
procedures may be inadequate, making it difficult to sustain a burden of
proof against an alleged infringer. U.S. industry has also complained
about the light penalties assessed against convicted pirates. Even where
criminal charges, and not just civil actions, can be brought, jail terms
sometimes can be waived by paying a fee and fines may be so small as to
amount to no more than another business expense

Available information indicates that foreign piracy’s impact on U.S. bus-
ness is serious and growing. Targets of pirate operations range across
the business spectrum from toys through consumer electronics to chemi-
cals and high-technology goods. These products are sold in domestic and
export markets, and according to U.S. industry, a large proportion
reaches the United States.

While the short-term effects of intellectual property piracy are more
tangible, the long-term effects may be even more damaging. In the short
term, such piracy (1) limits the ability of firms and individuals to realize
returns on their investments of time and resources in developing innova-
tions and original creations, (2) deprives legitimate businesses of sales,
profits, and the ability to provide employment, and (3) can threaten
public health and safety. In the long term, piracy undermines the effec-
tiveness of the patent and copyright systems as means for encouraging
innovation and creativity. Businesses and individuals are less likely to
patent new products or to create new works if they cannot obtain
returns on their investments. Piracy also can undermine the effective-
ness of the trademark system, since consumers, unaware that they are
buying inferior counterfeit goods, may lose confidence in specific trade-
marks or in trademarks generally as indicators of quality.

Gathering comprehensive information on sales losses 1s difficult pn-
marily because of the worldwide and clandestine nature of pirate opera-
tions. Estimating losses is further comphcated by the reluctance of some
legitimate manufacturers, fearing loss of consumer ¢onfidence, to
acknowledge that their products are being counterfeited In addition,
consumers sometimes knowingly purchase pirate goods because of their
lower prices. Thus, even if the actual volume of pirate sales could be

Page 14 GAOQ/NSIAD-87-65 International Trade



Chapter 1
Foreign Piracy of Intellectual Property
Rights: An Emerging Trade Concern

determined, this figure would not be an accurate indication of the sales
that would be gained by legitimate producers if piratical goods were not
available.

Despite these difficulties, several studies have attempted to quantify the
impact of piracy. An International Trade Commission report? on trade-
mark counterfeiting found 82 firms with reported combined losses of
almost $50 million 1n sales to “‘counterfeiting” (i.e., distribution of goods
bearing unauthorized copies of U.S. trademarks) during 1982. This est1-
mate did not include other types of piracy, such as patent and copyright
infringement, but some idea of their magnitude can be obtained from
partial estimates made by various private sector orgamizations. For
example, the International Intellectual Property Alliance?® estimated 1n
August 1985 that piracy of copyrighted works in 10 selected countries
costs U.S industry over $1 billion in lost sales annually The Pharma-
ceutical Manufacturers Association reported in June 1985 that one of its
member companies lost $27 million 1n potential sales on just one pat-
ented product to unhcensed copiers 1n five developing countries.

Inferior copies of products embodying intellectual property can also
pose significant threats to public health and safety, and may impair U.S
military capability. Automobile, airplane, and helicopter parts; agricul-
tural chemicals; and pharmaceuticals and other health care products
have all been pirated in recent years The defective copies have caused
considerable harm and, in several cases, death. In one widely cited case,
the use of a bogus fungicide resulted 1n the loss of 15 percent of the
Kenyan coffee crop. In other cases, the American Medical Association
attributed deaths and cases of paralysis to counterfeit amphetamines
and tranquilizers and the Food and Drug Administration found a coun-
terfeit part in intra-aortic pumps used to keep hearts beating during
open heart surgery. Counterfeit parts also have been found in some sen-
sitive U.S. mihtary weapons systems.

2The Effects of Foreign Product Counterfeiting on U S Industry (United States International Trade
Commussion Publication 1479, Jan 1984)

3 An umbrella organuzation composed of the Computer Software and Services Industry Association,
American Film Marketing Association, Association of American Pubhshers, Computer and Business
Equipment Manufac turers Association, International Anticounterfeiting Coalition, Motion Picture
Association of America, National Music Publishers’ Association, and Recording Industry Association
of Amenca
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Legitimate businesses, alone and working in groups, have devoted sub-
stantial resources to combating foreign piracy. However, lasting prog-
ress requires stronger foreign government laws and enforcement
practices. The U.S. government is best able to effect such changes
through intergovernmental negotiations and, in response to business
concerns, has assigned a high priority to this effort.

Business Community
Efforts

The most direct remedy available to firms victimized by foreign piracy
is to use existing legal procedures in the pirate business’ home country.
This can be an extremely expensive process, involving the use of investi-
gative agencies to obtain evidence and attorneys to carry out litigation
1n foreign courts. While some firms conduct their own investigations and
litigation, others use such organizations as the Counterfeiting Intelli-
gence Bureau (affiliated with the International Chamber of Commerce),
that provide assistance in conducting investigations and subsequent
attempts to obtain foreign government action against pirates.

Trade associations also attempt to address this problem by performing a
variety of functions for their members. Many U.S. businesses, particu-
larly those new to the international market, do not realize that they
need to take precautionary measures (e.g., registration) to preserve their
rights in foreign countries nor do they know how to proceed if they dis-
cover that their rights have been violated. Trade associations that repre-
sent industries particularly hard-hit by piracy, such as recording and
pharmaceuticals, and groups specifically formed to take action against
piracy, such as the International Anticounterfeiting Coalition,* advise
members on how to protect intellectual property in foreign countries
and how to use the courts to secure protection. Some groups, on their
own accord, have pressed for better enforcement of existing foreign
laws and even for adoption of new laws. Many also gather information
on the nature and extent of the problem to press the U.S. or other indus-
trialized country governments to take diplomatic action on these matters
and to enable members to more effectively protect their own interests.

Some U.S. firms have taken successful action to protect their intellectual
property rights in foreign countries. For example, Apple Computer Cor-
poration has obtained injunctions against several Singapore and Taiwan
firms that were pirating its products. Frequently, however, U.S. busi-
nesses report that procedural obstacles and weak penalties render their
efforts futile. For example, the Super K Sports Corporation reportedly

“4Represents over 300 corporations, associations, and professional firms worldwide.

Page 16 GAO/NSIAD-87-65 International Trade



Chapter 1
Foreign Piracy of Intellectual Property
Rights: An Emerging Trade Concern

was unable to register its trademark in Brazil because it could not show
use in that country because Brazil embargoes the importation of U.S.
sporting goods. Meanwhile, a number of Brazilian companies have been
manufacturing and selling “Super K" basketballs in that country.® Even
if not successful, however, attempts to protect intellectual property
rights from real infringement in foreign countries provide concrete evi-
dence that a country’s protection is inadequate, even though the laws
appear sound on paper. This information gives U.S. negotiators arguing
for improvement evidence to contradict the argument that U.S. firms
simply have not taken advantage of existing remedies.

[1.8. Government Efforts

In response to rising business concerns, the administration raised intel-
lectual property protection to the status of a major trade issue, giving
the Office of the U.S. Trade Representative (UsTR) and Commerce’s
International Trade Administration major policymaking roles. Previ-
ously, U.S. government efforts to protect U.S. intellectual property
rights were handled largely by the U.S. Customs Service and State
Department. Customs attempted to stop counterfeit and infringing goods
from entering the country.® The State Department, in conjunction with
the Copyright Office and Commerce’s Patent and Trademark Office,
sought enhanced protection through negotiations sponsored by multilat-
eral intellectual property forums and as part of ongoing discussions
regarding U.S. bilateral economic relations. The Patent and Trademark
and Copyright Offices also provided a limited amount of training in the
intellectual property area for foreign officials. In its comments on a
draft of this report, the State Department emphasized that, for at least
two decades, it has sought improved protection for U S. intellectual
property rights as a major foreign economic objective.

During 1983, the Cabinet Council on Commerce and Trade’ established a
Working Group on Intellectual Property,? to help the administration

5Subcommittee on Oversight and Investigations, House Commuttee on Energy and Commerce, Unfar
Foreign Trade Practices StealingAmnerican Intellectual Property. Imutation Is Not Flattery, (Com-
mttee Print 98-V), Feb 1984

8See our May 1986 report, International Trade. U S Firms’ Views on Customs’ Protection of Intellec-
tual Property Rights (GAO/NSIAD-86-96), and our August 1986 report, International Trade:
Strengthemng Trade Law Protection of Intellectual Property Rights (GAO/NSIAD-86-150)

"The Council’s functions have since been taken over by the Economic Pohcy Council

$Thig Group 18 chaired by a representative of the Patent and Trademark Office and has one other
member from the Commerce Department as well as representatives from USTR, the Office of Manage-
ment and Budget, Departments of Justice and State, Council of Economuc Advisors, and President’s
Science Advisor
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focus on the trade and commercial aspects of this problem. This working
group has made periodic recommendations on actions to improve intel-
lectual property rights protection. In 1983, the government also intensi-
fied bilateral efforts to obtain better protection practices with the
dispatch of interagency negotiating parties to Taiwan and the Republic
of Korea (South Korea). Subsequently, both the Commerce Department

and USTR have exnlicitlv egtablished stronger worldwide protection for
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intellectual property as a major trade pohcy goal. During the summer of
1984, the Secretary of Commerce committed the International Trade
Administration and the Patent and Trademark Office to a major effort.
Commerce stated its intentions to, among other things, intensify bilat-
eral and multilateral efforts and to continue to provide education and
training for intellectual property officials from foreign countries. In Sep-
tember 1985, the President instructed the U.S. Trade Representative to
‘“accelerate negotiations with any and all countries where the counter-
feiting and piracy of U.S. goods has occurred to bring these practices to
a quick end.”

Congressional action has been a major impetus to this increased
emphasis. Several recently enacted laws call for U.S. bilateral intiatives
to address the harmful effects of inadequate foreign protection practices
and strengthen the government’s ability to take unilateral trade actions
if persuasion proves ineffective. The most notable of these are titles III
and V of the Trade and Tariff Act of 1984 (19 U.S.C. 2101 et seq.). Title
III, among other things, amends section 301 of the Trade Act of 1974
and title V amends the law governing the Generalized System of Prefer-
ences (GSP).?

In April 1986, the administration issued an official ‘“policy statement”
on intellectual property protection. This document, which serves to con-
firm an ongoing process rather than to announce new initiatives, states
that the United States will continue to (1) work through multilateral
forums to strengthen worldwide protection practices, (2) pursue a vig-
orous program of bilateral consultations to obtain ‘“adequate and effec-
tive” protection for all forms of intellectual property, and (3) work to
ensure that U.S. domestic law provides a high standard of protection.

9Through GSP, the U.S. government allows developing countres to export designated products to the
Unuted States duty free to further their economic development

Page 18 GAO/NSIAD-87-65 International Trade



Chapter 1
Foreign Piracy of Intellectual Property
Rights: An Emerging Trade Concern

Ohjectives, Scope and
Methodology

In addition to USTR and the International Trade Administration, the
State Department, Copyright Office,'® and Patent and Trademark Office
play leading roles in interagency deliberations on foreign piracy of intel-
lectual property rights. Policy is coordinated through informal contacts
among agency representatives and through more formal interagency
mechanisms.!' Bilateral consultations and multilateral negotiations are
conducted jointly by two or more agencies, with those involved being
determined by the nature of the issue.

Our objective was to review 1.S. government use of multilateral negotia-
tions and bilateral consultations, training, and unilateral trade actions to
strengthen protection of intellectual property rights in countries where
inadequate protection presents a major problem for U S firms We did
not review efforts to address domestic violations of intellectual property
rights or efforts aimed specifically at improving protection in countries
that the U.S. government views as already providing generally adequate
protection. 2

We analyzed U.S. efforts to maintain and improve the protection offered
through multilateral agreements," specifically U.S

participation in the World Intellectual Property Organization (wiro),
including the ongoing renegotiation of the Paris Convention on Indus-
trial Property, proposed U.S adherence to the Berne Convention for the

10The Copynght Office 1s part of the Library of Congress, which 15 a legislative branch agency As a
result, the Copyright Office does not officially participate in executaive branch councils, 1t does, how-
ever, provide informal advice and participate in negotiations

HOne such mecharusm 18 the Trade Pohicy Staff Commuttee's (TPSC) Subcommittee on Intellectual
Property, formed to carry out the analytical and reporting requirements of Title 11l ot the Trade and
Tariff Act of 1984 Another 1s the TPSC Subcommuttee on the Generalized System of Preferences The
1984 Trade Act amended Title V of the Trade Act of 1974, which governs this program, to include
intellectual property protection practices among the critena for deaiding on ehgible country participa-
tion A third is the cabinet-level Trade Strike Force, created by the President in September 1985 to
identify unfair trade practices, including imadequate protection of intellectual properly nghts, and to
devise strategies for dealing with them

127hus, this report does not discuss, among other things, efforts to obtain change in several Canadian
mtellectual property protection practices, U S participation in dehberations of industrialized country
groups, such as the Organization for Economie Cooperation and Development, and execution of the
bilateral provisions of the Semiconductor Chup Protection Act

13We did not review U.S government participation m reglonal agreements (e g the general mter-
American convention for trade-marks and commercial protection and the convention for the protec-
tion of inventions, patents, designs, and industrial models signed at Buenos Aires), since these agree
ments have not been the focus of U S efforts to strengthen intellectual property protection in
countries that present significant problems for US firms
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Protection of Literary and Artistic Works, and development of new trea-
ties on integrated circuits and trademark registration,

participation in the U.N. Conference on Trade and Development
(UNCTAD) negotiations on a proposed International Code of Conduct on
Technology Transfer; and

participation in negotiations on developing multilateral codes to
strengthen protection of intellectual property in the Uruguay Round of
multilateral trade negotiations under the General Agreement on Tariffs
and Trade (GATT).

We analyzed U.S. government use of bilateral consultations to encourage
particular countries to strengthen their protection of intellectual prop-
erty rights. Specifically, we examined U.S. government efforts to (1)
obtain information on foreign protection practices, (2) 1dentify the coun-
tries that pose the greatest problems, and (3) use negotiations, training,
and, where needed, unilateral trade actions to encourage the govern-
ments of these countries to strengthen their protection practices.

We obtained information from U.S. and foreign business and govern-
ment officials and from representatives of multilateral intellectual prop-
erty and trade organizations. We interviewed officials and obtained
studies and other pertinent documents from U.S. government agencies,
including USTR, the Department of Commerce’s Patent and Trademark
Office and International Trade Administration, Department of State,
Copyright Office, and U.S. Customs Service; and from multilateral intel-
lectual property and trade organizations, including the World Intellec-
tual Property Organization, U.N. Conference on Trade and Deveiopment,
and Secretariat of the General Agreement on Tariffs and Trade. We also
interviewed representatives and obtained pertinent documents from
UJ.S. business, domestic and international trade associations, and other
organizations that combat such piracy. We studied numerous multilat-
eral intellectual property and trade agreements, most notably the Paris
Convention for the Protection of Industrial Property, Berne Convention
for the Protection of Literary and Artistic Works, Universal Copyright
Convention, and General Agreement on Tariffs and Trade. We also
reviewed several U.S. government and private sector studies on piracy
of intellectual property rights. We did not attempt independent verifica-
tion of the information contained in these studies, which, even when
prepared by the government, generally reflect information from private
sector sources. In addition, we reviewed pertinent laws, including the
Trade Act of 1974, Trade and Tariff Act of 1984, and Caribbean Basin
Economic Recovery Act.
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We obtained comments on a draft of this report from the Departments of
Commerce and State and the World Intellectual Property Organization,
which we considered and incorporated as appropriate. We asked for, but
did not receive, comments from USTR and the Copyright Office.

Our review was conducted in accordance with generally accepted gov-

ernment auditing standards.
TR
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Due primarily to developing country opposition, the U.S. government
has in recent years made only limited progress toward strengthening
worldwide protection of intellectual property rights through wiro, the
foremost multilateral intellectual property forum. Indeed, over the past
decade, the U.S. government has actively opposed developing-country
initiatives to weaken existing international standards for national pro-
tection practices in WIPO as well as in UNCTAD. In light of this situation,
U.S. efforts within wipo have focused largely on supporting its legal-
technical assistance, possible U.S. adherence to the Berne copyright con-
vention, and other more specialized matters where there may be less
developing country opposition. The government sees greater opportu-
nity for broad substantive progress by addressing this problem as an
unfair trade practice within the new ‘“Uruguay” GATT round of multilat-
eral trade negotiations.

0
Progress Attained

Through WIPO

WIPO is a 116 member specialized agency of the U.N. system whose pri-
mary mission is to promote the protection of intellectual property rights
and, thereby, encourage investment, industrialization, and international
trade. wiPo pursues this objective in two primary ways.

1. Legal-technical assistance: Wipo provides expert advisory services and
conducts extensive education and training activities to establish or
improve developing-country intellectual property laws and administra-
tive systems.

2. Agreements: Wipo administers 17 multilateral ‘“‘unions” (see fig. 2.1),
each composed of the countries that adhere to individual agreements on
intellectual property protection, and provides a forum for revising these
agreements and negotiating new ones.! The United States is a party to 7
of these 17 treaties administered by wiro. Some of these agreements aim
to establish minimum standards for national protection practices. The
most important of these are the 97 member Paris Convention for the
Protection of Industrial Property, which is the primary agreement on
protecting patents, trademarks, and industrial designs and suppressing
unfair competition; and the 76 member Berne Convention for the Protec-
tion of Literary and Artistic Works, which is the primary agreement on

'WIPO admimsters all major multilateral intellectual property treaties except for the Unuversal Copy-
rght Convention, which 18 adnustered by the United Nations Educational, Saientific, and Cultural
Organization.
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protecting copyrights. Other wipo agreements facilitate obtaining intel-
lectual property rights in other countries. Some, such as the Interna-
tional Patent Classification Agreement, work toward this goal by
instituting internationally recognized classification systems for discrete
types of intellectual property. Others, such as the Patent Cooperation
Treaty, establish administrative tasks for wipo to perform on behalf of
national governments. Excluding the Paris and Berne conventions, mem-
bership in WIPO conventions varies widely, with an average of about 23
countries per treaty.

ngré -2.1: Ag;oamants Administered
by WIPQ

Industrial Property
1. Pans Convention for the Protection of Industnial Property (37 members)a

Patents

1 Patent Cooperation Treaty (39)a

2. International Patent Classification Agreement (27)a

3. Budapest Treaty on the International Recognition of the Deposit of Microorganisms For
the Purposes of Patent Procedure (19)a

Trademarks

1 Madnd Agreement Concerning the International Registration of Marks (27)

2 Trademark Registration Treaty (5)

3. Nice Agreement Concerning the International Classification of Goods and Services for the
Purposes of the Registration of Marks (33)a

4 The Vienna Agreement Establishing an International Classification of the Figurative
Elements of Marks (5)

Conyrights

1 Berne Convention for the Protection of Literary and Artistic Works (76)

2 Rome Convention for the Protection of Performers, Producers of Phonograms and
Broadcasting Organizations (30)

3 Geneva Convention for the Protection of Producers of Phonograms Against Unauthonzed
Duplication of Therr Phonograms (39)a

industrial Designs
1 The Hague Agreement Concerning the International Deposit of Industnal Designs (20)
2 Locarno Agreement Establishing an International Classificatton for Industnial Designs (15)

Or:\?in of Goods
1 Madnd Agreement For the Repression of False or Deceptive Indications of Source on

Goods (32)
2. Lisbon Agreement for the Protection of Appellations of Ornigin and Therr International

Registration (16)

Satellite Transmissions
1. Brussels Convention Relating to the Distribution of Programme-Carrying Signals

Transmitted by Satellite (11)a

Olympic Symbol
1. Nairoty Treaty on the Protection of the Olympic Symbol (32)

8Denotes U S adherence
Source World Intellectual Property Organization, November 1986
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W1 PO Legal-Technical
Assistance Enhances
Worldwide Protection

The wipo Secretariat, through its expert advisory services and education
and training efforts, aims to strengthen developing country intellectual
property systems, thereby promoting their economic advancement. wiPo
supports these programs with funding from its regular budget and with
donations from the U.N. Development Program and from member coun-
tries, including the United States, that are used only with the donors’
consent.

Some of these programs are undertaken by wipo staff and others by
experts from member countries under wipo sponsorship. They are varied
in nature, as shown in the following examples.

1. In April 1983, two wipo officials and two consultants from the United
States and Spain went to Argentina to help that government to, among
other things, reduce a backlog of trademark applications.

2. In October 1984, wiPo, in conjunction with the U.N Development Pro-
gram and a local bar association, organized an intellectual property col-
loquium in Sydney, Australia, for judges from a number of Asian
countries.

3. In March 1985, two wipo officials prepared a study regarding the
Egyptian patent office as part of a U.N. Development Program moderni-
zation project.

4. In June 1986, wipo with the cooperation of the governments of Kenya
and Sweden organized a general introductory course on industrial prop-
erty for the benefit of participants from 15 African countries.

WIPO pursues several objectives with these programs It aims to help
developing country governments understand the importance of pro-
tecting intellectual property by pointing out that adequate laws promote
foreign direct investment and inward transfer of technology as well as
enhance domestic innovation. It seeks to assist these governments to
prepare appropriate laws, regulations, and administrative mechanisms
by (1) developing and distributing model laws and suggested guidelines
for national practices, (2) consulting with individual countries, and (3)
recommending adoption of measures and systems that are appropriate
to their circumstances. wipo also trains about 240 officials each year to
manage and use protection systems by conducting tr;jaining or arranging
for member countries and other groups to do so. According to wIPo, over
70 developing countries have benefitted from such advice and training.
These efforts have resulted in some significant accomplishments; for
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example, WIPO has provided considerable assistance in the People’s
Republic of China’s ongoing development of a Western-style intellectual
property protection system. Among other efforts, wipo organized 12
seminars during a 6-year period for Chinese patent and trademark offi-
cials in which some 4,000 individuals participated. The People’s
Republic became a member of wipo in 1980 and a party to the Paris Con-
vention in 1985.

Developing Countries
Oppose Strengthening
PProtection in U.N. Forums

Attempts within wipo to significantly strengthen general international
standards in recent years have been unsuccessful due to developing
country opposition. Indeed, the United States over the past decade has
led industrialized country opposition to repeated attempts by the devel-
oping countries to weaken the existing standards. Lengthy negotiations
have been held on modifying the Paris Convention and on developing a
code of conduct on the transfer of technology within UncTAD that would
allow governments greater latitude to control the hicensing of foreign
technology to incountry corporations.

The U.S. government believes that existing multilateral intellectual
property agreements, particularly the Paris Convention, need to be
strengthened. These agreements often do not stipulate detailed protec-
tion practices for member countries; they only require adherents to
grant national treatment to foreign concerns, with some minimum speci-
fied rights.2 These agreements allow each country to maintain laws and
administrative practices that vary considerably in strength and effec-
tiveness. Executive branch studies (see ch. 3) show that many devel-
oping countries, although they adhere to the Paris and/or Berne
agreements, maintain protection practices that the United States views
as inadequate. Further, knowledgeable government officials agree that
these agreements do not contain effective provisions for challenging
countries that do not meet their obligations.

For exaraple, the Paris Convention stipulates an estabhished “night of prionty” for patents, trade-
marks, and industral designs That is, on the basis of a regular applhcation filed in one of the con-
tracting states, an apphcant raay apply for protection in any of the other contracting states within a
specified time period with the assurance that the application will be regarded as having been filed at
the same time as the oniginal. This prevents interlopers from copymg patents and trademarks apphed
for or issued 1n one country and claiming them as their own 1n another before the legitimate owner
has time to file in his own nght It 1s particularly valuable for patents, because most countnes’ patent
laws have novelty requirements providing that earher pubhcation of an invention anywhere in the
world is a bar to patentabulity.
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Renegotiation of the Paris
Convention

The U.S. government, in negotiations initiated in 1974, has resisted
developing country efforts to weaken the Paris Convention’s required
minimum protection standards, particularly for patents., After 5 years of
preparatory meetings during 1975-79 and four sessions of a diplomatic
conference on revision from 1980 to 1984, the participants have been
unable to reach agreement. These negotiations have centered on a disa-
greement between the industrialized countries (known as Group B in the
U.N. system of voting blocs) and the developing countries (known as the
Group of 77 or G-77 countries) over amending the Convention’s Article
65(A), which concerns the failure of foreign patent owners to ‘“‘work”
(i.e., use in manufacturing) patents incountry.

Under the Paris Convention, member governments may grant domestic
companies “compulsory licenses” to exploit patents. That is, a govern-
ment may require firms who are not “working” their patents incountry
to license their patents to manufacturers to work locally for a royalty
determined by the government. These domestic manufacturers can then
produce and sell the products embodying the patents in competition
with patent holders who are importing such products. The Convention
confers this right in order to prevent ‘‘the abuses which might result
from the exercise of the exclusive rights conferred by the patent, for
exambple, failure to work.” Member governments may also revoke pat-
ents in cases where compulsory licensing has been insufficient to correct
patent “abuse.”

The G-77 countries proposed amending the Paris Convention to confirm
their authority to grant exclusive compulsory licenses. Such a revision
would sanction effective removal of patents from their owners’ control
by developing country governments. It would condone their granting to
domestic firms exclusive rights to patents within the country while
prohibiting the original owners from using the patents incountry or
importing competing goods. The G-77 countries also proposed amending
the Convention to allow developing countries to require forfeiture of a
patent without first granting a compulsory license and to allow shorter
time periods before both compulsory licensing and forfeiture could be
enacted. Leading G-77 countries stated that these changes were neces-
sary to achieve a better balance of obligations in the Convention, which
in their opinion presently protects only the rights of intellectual prop-
erty producing states. They say that if the G-77 countries must respect
the intellectual property rights held by Group B countri}es, then equiva-
lent obligations should be imposed on Group B countries to enhance
access to technology.
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The United States has led Group B countries’ opposition to these pro-
posals, arguing that their adoption would substantially weaken accepted
international standards for protecting patent rights, in effect legiti-
mizing expropriation of private property. U.S. representatives also
stated that revising the Paris Convention in this manner would be
counterproductive to the developing countries’ desire for accelerated
transfer of technology. Rather than enhancing economic development,
such changes would increase business hesitancy about transferring tech-
nology to countries ascribing to the practices permitted by the new lan-
guage. In questioning the need for making these revisions, the United
States pointed out that the G-77 countries could not identify a single
situation where an exclusive license would have been warranted.

At the second session of the diplomatic conference, held in Nairobi
during 1981, most of the participating countries reached an informal
agreement that would have largely met the demands of the G-77 coun-
tries. Most of the Group B countries were willing to go along with the G-
77 countries’ proposals as a political accommodation, The Unuted States,
however, remained steadfastly opposed to any agreement condoning
exclusive licensing and the session closed without officially adopting
any new language. Between the Nairobi session and the one which fol-
lowed in Geneva during the fall of 1982, U.S. negotiators clarified their
position to the other leading members of the Group B and G-77 blocs
They pointed out that any revision of the Convention undertaken
without the participation of the United States could not be termed a suc-
cess. Key Group B countries reaffirmed their support for achieving a
compromise that the United States could support. At the Geneva ses-
sion, both blocs committed themselves to seek agreement on new lan-
guage through consensus of all parties. This session and the one which
followed in 1984, however, did not achieve such a compromise. The Con-
vention’s governing body, the Paris Union, has been instructed to recon-
vene the diplomatic conference at such time as there appear to be
“prospects for positive results.” According to a knowledgeable U.S. gov-
ernment official, real progress is unlikely in the near future. Nonethe-
less, representatives of the major negotiating groups plan to meet under
WIPO auspices to try to reactivate the negotiations during 1987.
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Deliberations on a Code of Conduct
for Technology Transfer

During this same period, the U.S. government has led opposition to sim-
ilar G-77 countries’ efforts in UNCTAD.? In 1975, these countries intro-
duced for UNCTAD’s consideration a proposed ‘‘code of conduct”
regulating international technology transfer. This proposed code would
have weakened protection for intellectual property rights by giving gov-
ernments greater latitude to control the use of foreign technology
licensed to incountry corporations. The G-77 countries were motivated
by their belief that the revised standards would accelerate technology
transfer and, consequently, economic development. In subsequent nego-
tiations, the U.S. government successfully led Group B countries’ opposi-
tion to this proposal and obtained substantial modifications to reflect
their concerns. After six full negotiating sessions, compromise positions
were reached on many aspects of a draft. However, continued disagree-
ment on a few key issues has prevented actual adoption of a code.

The Group B and G-77 countries began negotiations with widely diver-
gent positions on this matter. The G-77 bloc’s original proposal would
have barred corporations from engaging in some 40 specified practices
and, as a result, would have limited licensor rights in technology
transfer agreements. Several of the specified practices affected firms’
ability to protect intellectual property rights. Among q}ther things, the G-
77 countries’ proposal, which would have applied to parent-subsidiary
relationships, would have prohibited restrictions on the use of tech-
nology after licensing agreements have expired. It also would have pro-
hibited corporations from requiring licensees to “grant-back” to the
licensor improvements derived from licensed technology, even when
compensation was provided. Finally, the proposal stipulated that the
law of the country receiving the technology would automatically apply
whenever disputes arose between parties to an agreement, thus ensuring
that cases would be tried under conditions most favorable to the
licensee.

Led by the United States, the Group B countries submitted a counterpro-
posal that eliminated about three quarters of the practices to be barred
and changed the character of the proposed code to a set of voluntary
guidelines to be applied only when the practices were deemed unduly
restrictive. The Group B countries also proposed that the parties to a
dispute be free to select the forum in which their case would be argued.

3UNCTAD's mission 18 to promote international trade with a view to accelerating economic growth in
developing countries. To address this goal, UNCTAD works toward formulation and implementation
of principles and policies on international trade and development, including negotiation of multilat-
eral legal nstruments.
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U.S. representatives also countered the G-77 bloc’s claims that the pro-
posed code would accelerate economic development with the argument
that its adoption would likely have the opposite effect. That is, by
reducing the likelihood that a firm would be able to obtain a return on
its investment, the proposed code would heighten potential investors’
reluctance to transfer technology to developing countries, thus slowing
development.

Despite the substantial degree of agreement obtained since 1975, a
knowledgeable U.S. government official believes that successful resolu-
tion of the remaining differences between the Group B and G-77 negoti-
ating positions is unlikely. Consultative sessions on the draft’s language
concerning business practices, applicable law, and dispute settlement
are scheduled for May and September of 1987. These will not be full
negotiating sessions but are intended to explore the prospects for fur-
ther progress toward agreement.

Opportunities for Progress
Through WIPO

1.8, Adherence to the Berne
Convention

The U.S. government can still make some progress through wiro. In addi-
tion to supporting wiro’s legal-technical assistance efforts, the United
States is (1) considering adhering to the Berne Convention, (2) partici-
pating in deliberations aimed at developing international standards for
protecting integrated circuits (i.e., semiconductor chips), and (3) partici-
pating in deliberations aimed at developing a widely accepted interna-
tional trademark registration system. U.S, adherence to Berne could
assist government efforts to strengthen protection in developing coun-
tries whose practices are seen as presenting major problems for U.S.
firms. The other efforts deal with more specialized matters and they are
not seen as part of government attempts to strengthen protection in
countries where there are major problems. Nonetheless, these efforts
could improve U.S. firms’ ability to obtain foreign protection.

While there are many legal issues that need to be addressed, U.S. adher-
ence to the Berne Convention could enhance foreign protection for
American copyrighted materials. Specifically, U.S. government adher-
ence to Berne would (1) make U.S. works automatically eligible for the
relatively higher level of protection required under Berne, (2) enhance
the standing of U.S. negotiators in multilateral dehiberations on copy-
right protection, and (3) strengthen the position of U.S. negotiators in
bilateral intellectual property consultations. In June 1986, the adminis-
tration transmitted a request to the Senate to advise and consent on

Page 29 GAQ/NSIAD-87-65 International Trade



Chapter 2
Limited Progress Made Through
Multilateral Forums

adherence to the Berne Convention. As of February 1987, no action had
been taken on this request.

Berne requires signatories to provide a higher level of protection for
each others’ works than does the Universal Copyright Convention (Ucc),
which the United States joined in 1955. The United States adhered to
the ucc, which allowed retention of the American copyright system with
little change, as a “stepping stone” toward adherence to Berne. The ucc
requires only “adequate and effective” protection for ‘‘the basic rights
ensuring the author’s economic interests’” and allows extensive excep-
tions provided that contracting states accord ‘‘a reasonable degree of
effective protection” for each others’ works. Berne, in contrast, explic-
itly requires protection of a specified list of authors’ economic rights,
plus “moral rights” (i.e., the right of authors to object to any distortion
of their works considered prejudicial to their honor or reputation) with
much less leeway for exceptions. Unlike the UCc, Berne also prohibits
making copyright protection contingent upon compliance with any for-
malities; that is, conditions or administrative obligations that must be
satisfied to obtain copyright protection. U.S. copyright holders have
been able to obtain protection available through the Berne Convention
by having their works simultaneously published in a Berne-member
state, such as Canada, but U.S. adherence would eliminate the necessity
for this device.

Membership in the Berne Convention would also improve U.S. ability to
influence national protection practices in multilateral forums and bilat-
eral consultations. It would allow full participation in the Berne Union,
the primary international forum for deliberating copyright issues. The
United States already has input into Berne Union activities because the
ucC’s Intergovernmental Committee and the Berne Union’s Executive
Committee hold joint meetings, establish common agenda, and appoint
joint working groups on many issues. wWiro and U.S. government officials
recall no instance of the United States being completely left out of delib-
erations on any major topic. Nevertheless, Berne membership would
legitimize full U.S. participation, including a voice in controlling Berne
expenditures. Adherence would also facilitate bilateral negotiations
aimed at strengthening protection in problem countries (see ch. 3) and
would regularize “unclear’ or non-existent copyright relations with 21
of the 24 states that belong to Berne but not to the ucc.4 Adherence also
would obviate the need for U.S. negotiators to regularly contend with
criticism from such countries as South Korea, Malaysia, and Singapore

4The United States has bilateral copyright agreements with the remainung three countries
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Deliberations on Protecting
Semiconductor Chips

that the United States 1s not serious about strengthening international
copyright protection because it is not a member of Berne. These accusa-
tions divert attention from the real subject of the negotiations and place
U.S. negotiators on the defensive. '

The United States never adhered to the Berne Convention, which was
originally concluded in 1886, because U.S. copyright practices differed
in many key respects from the treaty’s requirements. Much of this
inconsistency was eliminated by the 1976 Copyright Act (17 U.S.C. 102
et seq.) but a number of differences remain. An ad-hoc working group of
copyright experts assembled by the Authors League of America at State
Department request found that certain features of the American copy-
right system were incompatible with Berne, at least to the extent that
they apply to foreign works. Two of the more contentious areas of
inconsistency between U.S. practices and Berne requirements involve
compulsory licensing and formalities for obtaining copyright protection
The ad hoc working group examined several U.S. compulsory licensing
requirements and found most to be compatible with Berne, with the
prominent exception of compulsory licensing of music for jukeboxes.
This group also examined several U.S. copyright formalities. The Berne
Convention specifies that copyright protection “shall not be subject to
any formality.” However, the United States makes the full exercise of
copyright protection contingent upon compliance with several formali-
ties, including mandatory notice of copyrighted status (e.g., placement
of a “¢” within a circle on the copyrighted work) and registration of
protected works with the Copyright Office. One formality that had been
considered a major obstacle to U.S. adherence—the “manufacturing
clause,” which required many printed materials to be manufactured in
the United States or Canada to retain copyright protection—expired at
the end of July 1986.

The U.S. government is participating in deliberations aimed at devel-
oping international standards for protecting semiconductor chips.? Since
participation in new treaties is entirely voluntary, countries not wishing
to abide by their terms need not join them. Consequently, the G-77 coun-
tries generally have not seen the need to block adoption of new treaties
when they have not seen them as threatening to their interests or when
the proposed agreements did not require changes in national practices.
Several new WIPO treaties have been promulgated since 1970, including

5This is one of several efforts by WIPO to expand international standards to cover new forms ot
intellectual property, including biotechnology products

Page 31 GAO/NSIAD-87-65 International Trade



Chapter 2
Limited Progress Made Through
Multflateral Forums

agreements regarding protection for phonograms and for satellite trans-
missions, both of which require certain actions to protect copyrighted
materials.

The semiconductor chip deliberations, which have resulted in a draft
treaty, grew out of WIPO's work on protection for computer software.
Unlike software, for which copyright protection is becoming wide-
spread, semiconductors do not fit within traditional copyright or patent
parameters and no consensus on the appropriate form of protection has
developed. Some governments have stated that semiconductor chips
may be protected under existing copyright statutes. However, the
United States and Japan, which account for about 80 percent of world
production of semiconductor chips, have adopted ‘‘sui generis’’¢ protec-
tion for chips. Since neither the copyright conventions nor the Paris
Convention require mutual respect for rights established in this manner,
there is no multilateral agreement guaranteeing that other countries will
respect property rights awarded under sui generis laws or that countries
with such laws will protect the works of other countries. While the U.S.
Semiconductor Chip Protection Act of 1984 (17 U.S.C. 901 et seq.) con-
tains language directed at assuring bilateral protection between the
United States and its trading partners, a multilateral agreement would
form a more stable, universal basis for such protection.

Although the draft treaty prepared by wiro does not specify the exact
form of protection to be given chips (e.g. copyright versus sui generis
protection), it would require signatories to protect them for at least 10
years and lists minimum standards for this protection. The draft also
prohibits reproducing a protected circuit, incorporating its design in
another product, or importing unauthorized copies of protected chips for
commercial purposes. The draft treaty also limits compulsory licensing
and specifies that, at a minimum, adherents must address acts that vio-
late the agreement by ordering firms to discontinue the proscribed prac-
tice and to pay damages or ‘‘reasonable’ royalties.

Initially, it appeared that the commonality of interests among the rela-
tively few countries capable of producing semiconductor chips would
allow rapid conclusion of a treaty. At the request of the G-77 countries,
however, the members agreed in November 1985 to postpone definitive
action while a committee of experts considered the proposed treaty’s
effects on developing countries. wipo plans to decide in September 1987

64Suj Generis” literally means “of its own kind.” It refers to a umque form of protection—neither
patent nor copyright—created specifically for a particular purpose.
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Delberations on Multilateral
Trademark Registration System

whether conditions merit convening a diplomatic conference on adoption
of a treaty.

The United States is also participating in wipo discussions aimed at
establishing a widely acceptable multilateral trademark registration
system. U.S, participation in such a system would facilitate obtaining
widespread protection for American rights by making simultaneous
application for registration in many countries cheaper and easier. The
U.S. government has never adhered to either of WiPQ’s two existing
trademark registration conventions—the Madrid Agreement Concerning
the International Registration of Marks and the Trademark Registration
Treaty—Dboth of which provide for submission of a single application to
wipo which then distributes it for national action to designated member
states. As a result, American trademark holders currently must register
trademarks separately in each foreign country where legal protection is
desired.

The United States has not adhered to the Madrid Agreement, negotiated
in 1891, primarily because doing so would require changing the U.S.
“common law” trademark system, which allocates rights based on first
use,” to a system which allocates rights based on first registration. Fur-
ther, this treaty specifies that an international application can be filed
only after a valid national registration is granted. This provision places
1J.S. nationals at a disadvantage because, unlike most other countries
which allow registration prior to use, the United States requires firms to
demonstrate actual use of a trademark in commerce as a precondition
for registration. Dependency on national registrations also gives rise to
the possibility of “central attack;” that is, a successful challenge to a
mark’s validity in its home country within b years of an international
registration means cancellation in all participating countries.

The Trademark Registration Treaty was developed during the early
1970s with a view to creating an international system that would permit
the United States to participate while retaining its first use orientation.
The Treaty retained the Madrid Agreement’s basic procedure but made
several concessions to the first use system. Most importantly, the agree-
ment permits member countries to provide that no action for infringe-
ment can be brought by an international registrant until he has
commenced actual use of a mark incountry and that no damages may be

"The Patent and Trademark Office registers trademarks, with certain attendant benefits However,
U S trademark nghts must be initially established through use under common law

Page 33 GAO/NSIAD-87-65 International Trade



Chapter 2
Limited Progress Made Through
Muitilateral Forums

recovered except for the period after such use has commenced. The
Treaty also eliminated dependency on national registrations and the
possibility of central attack. The United States signed but never ratified
the Trademark Registration Treaty, largely because of divided opinion
in the intellectual property law community and opposition from the
Department of Justice. Among other things, opponents argued that the
United States should not make major changes in its trademark practices
simply to conform to a treaty.®

The inability of the Trademark Registration Treaty to attract broad
membership, particularly that of the United States, and the prospect
that successful negotiation of a common European Community trade-
mark might vitiate the usefulness of the Madrid Agreement ¢ prompted
WIPO to initiate discussions for developing a third treaty. The Secretariat
prepared a proposed treaty and presented it to an international com-
mittee of experts in early 1985. This proposal’s primary difference from
the existing systems would allow signatories to retain their existing
requirements concerning use as a condition to obtaining and maintaining
rights. This change would eliminate the main obstacle to U.S. member-
ship. By the conclusion of the committee’s second meeting in December
1985, the participants had not reached agreement on the content of a
new treaty nor had they reached consensus that a treaty should even be
concluded. Since the U.S. trademark community is similarly divided, the
U.S. government has not assumed a leadership role in these negotiations,
but the United States continues to participate. In November 1986, a
revised draft of the treaty was presented to the committee, which rec-
ommended continuing work.

8A “Trademark Review Commission” sponsored by the U.S Trademark Association 18 examining U.S
trademark law on the occasion of the 40th anniversary of the Trademark Act of 1946. Among other
issues, this group is considering the desirability of adopting registration based on mtended use

9Most activity under the Madrid agreement is generated by European Commurnty member states
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U.S. Government

Focusing on GATT

'

The U.S. government has turned to GATT, the primary worldwide trade
forum, to attempt to significantly strengthen worldwide protection of
intellectual property rights.'® In its April 1986 policy statement, the
administration outlined two proposals for GATT action: (1) complete and
implement an “anticounterfeiting” code aimed at eliminating market
access for imported goods that counterfeit or infringe trademarks and
(2) conclude an enforceable agreement against trade distorting practices
arising from inadequate protection of intellectual property rights. The
second proposal aims to add a greater element of obligation, including
GATT dispute settlement provisions, to existing multilateral standards for
national practices, such as those in the Paris and Berne Conventions,
with some strengthening of key provisions. At the September 1986 Garr
ministerial conference in Punta del Este, Uruguay, the conferees agreed
to negotiations on intellectual property 1n the context of the new “Uru-
guay Round” of multilateral trade negotiations. The intellectual prop-
erty negotiations will attempt to (1) finalize an anticounterfeiting code
and (2) “clarify GATT provisions and elaborate . . . new rules and disci-
plines” to reduce distortions and impediments to international trade.

Origin of GATT Activity on
ntellectual Property Rights

The United States initiated discussions within GATT regarding intellec-
tual property protection at the end of the Tokyo Round of multilateral
trade negotiations (1973-79). These discussions focused on a proposed
code to discourage trade in counterfeit trademarked goods. The United
States, with input from other industrialized countries, prepared a draft
of such a code during the latter stages of this round but the draft was
never officially submitted for GATT consideration. U.S. policymakers
believed that existing arrangements had proven inadequate to effec-
tively control international piracy and that stronger measures could be
adopted more easily in GATT than in wiro.

Existing international agreements authorize but do not require mterdic-
tion of counterfeit trademarked imports at national borders. Article 9 of

10The US government is concurrently participating in dehiberations on customs services’
anticounterfeiting efforts in the Custorns Cooperation Council The Council, a 96 member intergovern-
mental organization dedicated to facilitating mnternational trade through harmomzing customs prac-
tices, decided 1n May 1984 to place a high priorty on combating intellectual property piracy The
Councl published a study on customs services’ roles in implementing intellectual property law in
October 1984, Based on this study, which found widespread varation in national practices, the
Council decided to work on model legislation to provide international standards for customs opera-
tions The Council could provide the specific guidelines needed for a GATT anticounter feiting code
There 18 precedent for such cooperation, as the Council provides technical advice to GATT’s Customs
Valuation Code Comrttee, which oversees operation of the code
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the Paris Convention provides that counterfeit goods bearing trade-
marks legally protected in the receiving country must either be seized on
importation or, alternatively, prohibited from entry or seized inside the
country. However, the article subsequently specifies that if domestic
law does not permit these actions, they shall be replaced by those avail-
able to the country’s nationals under domestic law. Article XX of the
GATT provides that, subject to certain conditions, contracting parties
may take measures that might otherwise be deemed inconsistent with
GATT to secure compliance with laws protecting patents, trademarks, and
copyrights.

Consequently, as shown in a study by the Customs Cooperation Council
(see footnote 10), national practices vary considerably. Some countries’
customs services, including the U.S. Customs Service, will intercept sus-
picious shipments, rule on their legitimacy, and exclude counterfeit
goods from the country or dispose of them. Others will detain shipments
for a time while injured parties seek court orders for their final disposi-
tion. In some countries, however, intellectual property offenses are not
part of the customs services’ responsibility and parties injured by coun-
terfeit imports must rely exclusively on remedies created for use against
domestic pirates, such as the courts These remedies may be ineffective
against foreign concerns; U.S. court orders cannot be directly enforced
in foreign countries and action against the importing party is often inef-
fective, largely because exporters may ultimately find new distributors.
An alternative approach is court action in the exporter’'s home country,
but such action can be problematic. The injured party may have no legal
rights in that country and procedures may be expensive and ineffectual.

Greater progress may be attainable in GATT than in wiro for two reasons.
First, GATT has a more fluid mechanism for adopting new measures; the
members of GATT have not formed voting blocs, largely because of their
varying economic interests in the many aspects of trade subject to GATT
negotiation. Most GATT non-tariff barrier obligations are embodied in
“codes” to which adherence is optional.!t The wide~rahging bargaining
that takes place during GATT rounds offers a better chance for obtaining
general approval of and maximum participation in any code. We under-
stand from knowledgeable government officials that individual coun-
tries in many cases do not wish to be perceived as preventing conclusion
of new codes Second, GATT dispute settlement procedures, while viewed

' Amendment of the General Agreement itself, which 1s binding on all contracting parties, is not
generally attempted because of the extreme difficulty of negotiating universally acceptable language.
However, according to the Commerce Department, GATT members will consider amending certain
agpects of the General Agreement during the Uruguay Round.
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as needing considerable improvement, are generally considered better
than those in WIPo conventions, which involve bringing disputes before
the International Court of Justice.'?

Long-Term Impact of GATT
Action Depends Upon
Y embership anc. Content

GATT initiatives will have no immediate impact because any new codes
are unlikely to come into effect before the early 1990s, when the Uru-
guay Round will most likely conclude. The last two rounds have taken
an average of about 5 years to complete. Although the Uruguay Round
Ministerial Declaration provides for provisional implementation of codes
in case of early agreement, the countries involved are likely to follow
the Tokyo Round’s precedent of waiting for the round’s conclusion
before bringing any new codes into effect. In the long term, however,
GATT initiatives may have significant beneficial effects. Any substantive
GATT action would more firmly establish inadequate protection of intel-
lectual property rights as an unfair trade practice, thus heightening the
attention accorded this issue. Whether specific proposed codes will
effectively reduce pirate activity depends largely on their eventual
membership and content.

Mindful of the difficulties involved, U.S. government officials are opti-
nistic that code(s) strengthening protection of intellectual property
rights can be concluded. Significant support exists among industrialized
countries for GATT action on intellectual property matters in the
upcoming round. However, U.S. negotiators will need to generate sup-
port among developing countries, which to date have not shown much
interest in deliberations on intellectual property protection. Since devel-
oping countries serve as major sources and markets for pirated goods,
their participation is important to ensure the effectiveness of any GATT
action. Key developing countries have expressed little interest for sev-
eral reasons. They have their own agenda for GATT consideration, which
most prominently involves increased access to industrial country mar-
kets, and fear that industrialized countries may use an
anticounterfeiting code as a barrier to developing-country exports.'?
They also argue that, while GATT may be competent to consider the trade
aspects of piracy, wiP0 18 a more appropriate forum for debate on any
intellectual property issue. Therefore, they contend, any action to
impede piratical trade should concentrate on improving national action

2Improvement of GATT’s dispute settlement procedures 1s also on the agenda for the Uruguay
Round.

13U 8 officials respond that adequate safeguards can be inserted in any wstrument to forestall this
eventuality
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under the Paris Convention’s Article 9 and other wipo provisions.!
Indeed, the G-77 countries have already taken steps in WiPO to consider
action on counterfeit trade.!s

U.S. negotiators will also need to ensure that the codes contain concrete
requirements that would strengthen the protection available to foreign
firms. The draft anticounterfeiting code proposed during the latter
stages of the Tokyo Round would have obliged participants only to pro-
vide trademark owners with “the judicial or administrative means nec-
essary to initiate procedures to protect their rights against imported
counterfeit goods before they are released from the jurisdiction of the
customs authorities.” However, signatories would have had considerable
leeway to decide what “means’ would fulfill this obligation.

M
Conclusions

Due to opposition from developing countries, broadly effective gains in
protecting intellectual property rights through wiro do not appear
attainable at this time. Indeed, the United States has spent the past
decade opposing G-77 countries’ initiatives in wIPo and UNCTAD to
weaken general international protection standards. The U.S. government
can still make some progress in strengthening worldwide protection
through wipo; it supports wiro legal-technical assistance to strengthen
national protection systems among G-77 countries, is considering U.S.
adherence to the Berne Convention, and is pursuing available opportuni-
ties within wipo for concluding new agreements in specialized areas.
Hoping to make greater progress, the United States has also initiated
discussions within GATT on proposals to strengthen protectlon of intellec-
tual property rights. GATT initiatives will have no immediate impact
because of the time needed to negotiate them. The extent to which new

l4Knowledgeable officials also point out that, through bloc voting, the G-77 dountries can more easily
control deliberations in WIPO than in GATT and block substantive action. The history of the G-77
countries' position on revising the Paris Convention does not support the proiposition that they would
support strengthening Article 9. A more realistic expectation is that negotiations in WIPO will result
in the promulgation of model laws for national action against piracy.

151n September 1985, the WIPO membership instructed the Director General to

“convene an intergovernmental group of experts to examine . . the relevant provisions of the Paris
Convention in order to determine to what extent such provisions can adequately provide for the
efficient protection of industrial property and to recoramend appropriate provisions to be incorpo-
rated in national legislations of industrial property in order to strengthen the protection of industrial
property titles

A group of experts subsequently met to consider proposals on these matters Their next meeting is
scheduled for May 1087
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Agency Comments and
Our Evaluation

GATT codes reduce piratical trade in the long run depends to a large
extent on their eventual membership and content.

In its comments on a draft of this report, wiPo stated that the report

prntnr]nﬂ a vorv full account of lits] work ” nnwpvnr wiro character-
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ized its progress toward strengthening intellectual property protection
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as “significant” rather than limited and viewed future prospects for

attaining progress within wiPO as more promising than we described
them. Although we agree that wipo has accomplished a great deal since
it was established, we believe that recent progress has been limited and
that the United States has been unabie to attain broad improvements in
international intellectual property protection standards through wipo.

In commenting on the likely results of the GATT negotiations, the State
Department noted that “membership in a GATT code is voluntary and
although countries may not wish to prevent conclusion of new codes,
that does not mean they will join.” It added that ‘“Greater membership is
likely for a code related to counterfeiting, which is widely seen as a sub-
Jject within GATT competence, for example, than to a general code on
patent protection.” State further commented that *“Beyond the value of

the code or codes that may result from the GATT negotiations on intellec-
tual property, . . n]rncrpqq in the GATT could exert nressure on wiro and

property, . .. gress in the GATT could exert pressure or
the member countries of its numerous unions also to make progress
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Understanding the
Problem and Assigning
Priorities

The U.S. government has attained positive results in strengthening for-
eign protection of intellectual property rights by addressing this
problem at the source through bilateral consultations! With “problem”
countries. The administration has identified and examined practices of
countries that provide inadequate protection, selected countries and
particular practices for priority attention, and undertaken consultations
to address practices most damaging to U.S. interests. Consultations,
which sometimes involve offers of training for foreign officials and/or
the threat or use of unilateral trade action against recalcitrant countries,
enable U.S. negotiators to bypass the G-77 countries’ collective resis-
tance to stronger standards in multilateral forums. Positive results have
been attained through these efforts but significant problems remain in
many countries and consultations to resolve them are continuing.

The U.S. government has assembled the information needed to (1)
become familiar with foreign intellectual property protection practices
that adversely affect U.S. business and (2) select countries and partic-
ular practices for priority attention. Officials in USTR, the Commerce and
State Departments, and the Copyright Office maintain contact with the
business community. Through these contacts, which provide the basis
for interagency understanding of industry problems, and other sources
of information, the executive branch has completed two extensive
reviews of foreign government intellectual property protection policies
and practices.?

Efforts to Gatner
Information

In 1984, Commerce’s International Trade Administration, working in
conjunction with the Patent and Trademark Office, produced the first of
a series of unpublished papers on intellectual property practices in 10
countries identified as causing the greatest problems for U.S. firms.?
Much of the information in the papers on South Korea, Taiwan, and Sin-
gapore was obtained from individual business complaints submitted in
preparation for consultations in 1983 and early 1984. To obtain similar

! As used in this report, consultations differ from negotiations Negotiations iresult in a settlement in
which the United States as well as the other parties agree to take some actidn Through consultations,
in contrast, the U S government encourages and assists the foreign govemment to take some action
which is in both countries’ interests

o ensure continuing private sector cooperation, the administration is assembling an Industry Func-
tional Advisory Committee on intellectual property The President’s Advisory Committee on Trade
Negotiations has also assembled a Task Force on Intellectual Property.

3Brazil, India, Indonesia, South Korea, Malaysia, Mexico, Philippines, Singapore, Taiwan, and
Thailand.
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information on the remaining countries, Commerce officials, among
other things, consulted with the approximately 500 participants in Com-
merce’s Industry Sector Advisory Committee system and sponsored a
meeting on industry problems in May 1985 involving more than 60 busi-
ness and government officials. Also, in October 1984 the Secretary of
Commerce directed Foreign Commercial Service officers located in coun-
tries whose inadequate intellectual property practices create problems
for U.S. business to submit updated information on the nature and
effects of these practices.* In October 1985, USTR released the first
Annual Report on National Trade Estimates required by section 303 of
the Trade and Tariff Act of 1984. This report identifies and analyzes a
broad range of foreign practices which constitute barriers to or distor-
tions of U.S. trade, including inadequate intellectual property protec-
tion. The report identified problems with the intellectual property
practices of 17 of the 34 countries discussed, including the 10 reviewed
by Commerce. The TpSC Subcoramittee on Intellectual Property (the
interagency subcommittee chaired by USTR which prepared the intellec-
tual property segments of the report) used the information collected by
Commerce and reviewed a large volume of new material gathered from
the business community.

The information collected for the National Trade Estimates report, as
well as information from other sources, was also used in a general
review of duty-free imports under the Generalized System of Prefer-
ences. GSP allows developing countries to export designated products to
the United States duty free to further their economic development. The
Trade Act of 1974, which initiated this program, predicated participa-
tion on, among other things, the adequacy of beneficiary country prac-
tices in several areas. The 1984 Trade Act added intellectual property
practices to this list and required the executive branch to conduct a
“general review of eligible articles” to re-evaluate each country’s partic-
ipation in the program. The 1984 Act stipulated that, in conducting this
review, USTR must take into consideration beneficiary countries’ compet-
itiveness with regard to eligible articles, including their intellectual
property protection practices.

Use of Information to With limited resources, the U.S. government has found it necessary to
Assign Priorities select some countries and particular practices for priority attention.
Two primary principles have guided this allocation of priorities. First,

4Commerce officials stated that the regular submssion of updated information on intellectual prop-
erty problems abroad will be continued n the future
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the adverse effects of piratical trade can best be addressed by control-
ling piracy at the source; that is, diplomatic initiatives should be
directed more toward reducing production of piratical goods in their

countries of origin than toward reducing pirates’ access to foreign mar-
kets, Second, attention should be concentrated on the worst offenders:
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that is, those countries whose piratical production has the greatest
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countries present the greatest problems. Many countries engage in a
small number of practices which, while important to one or two affected
industries, would not be cited by others as major problems. One addi-
tional factor the government considers is the opportunity for creating
regional “role models.” USTR officials commented that they will attempt
to influence the protection practices of several countries in a region by
obtaining improved practices in one of them. This strategy’s effective-
ness depends to a great extent on the country with better protection
attracting a markedly higher rate of foreign direct investment. Such
investment can be used to persuade nearby states to strengthen their
owh practices.

Application of these principles has resulted in concentration
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countrles, including the 10 featured in Commerce’s study, and on spe-
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attention to those countries that have produced piratical copies of U.S.
goods in large quantities. The most prominent exampies, which include
South Korea, Taiwan, and Singapore, have produced and exported large
volumes of piratical reproductions of a wide range of U.S. products to
markets throughout the world. Wholly inadequate protection practices
in several areas allowed companies in these countries to inflict wide
ranging damage upon U.S. industry. In the Western Hemisphere, the U.S.
government has placed the greatest emphasis on Brazil and Mexico.
Within each country, the U.S. government has targetied specific prac-
tices for particular attention. Some of these problems, such as inade-
quate protection for pharmaceuticals and other chemical products, are

common to several countries.

The U.S. government has also encouraged several other developing
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protection before their rapldly advancmg economies spawn plrate indus-
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Taiwan. This effort is grounded in the hypothesis that, as one set of
economies advances to a point where the economic importance of iegiti-
mate businesses based on intellectual property causes the government to
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strengthen protection, they will be replaced by another group of coun-
tries prepared to take advantage of the easy profits to be made through
piracy. Adoption of better protection by rapidly advancing economies 1s
therefore likely to minimize future harm to U.S. interests.

Strategies for

Obtaining Change

The U.S. government has pursued consultations with, among others,
Taiwan, South Korea, Singapore, Malaysia, Indonesia, Mexico, and
Brazil. Discussions have been held at both the staff and policy levels of
government. Among other actions, President Reagan and other top
administration officials have raised this issue in meetings with the
prime ministers of Indonesia and Singapore. Persuasion has been the
primary means used by the United States to improve foreign intellectual
property protection practices. In these consultations, U.S. government
officials have stressed to their foreign counterparts that improved intel-
lectual property protection can encourage economic development. These
efforts have sometimes been supported by education and training for
foreign officials. When persuasion has proven ineffective, the United
States has threatened and in some cases taken adverse unilateral trade
actions.

?ersuasion

U.S. officials pursue several avenues for strengthening foreign itellec-
tual property protection practices. The U.S. government places primary
emphasis on encouraging foreign governments to strengthen their intel-
lectual property protection laws and enforcement mechanisms, including
extending protection to foreign works. U.S. officials have attempted to
formulate realistic objectives, taking into account economic and political
conditions in the individual countries, and to use approaches that are
appropriate to each country’s situation. They aim to obtain good faith
progress toward correcting particular practices that damage American
interests. Better protection is also sought by persuading these countries
to adhere to the extant multilateral intellectual property conventions
and, for certain countries that already adhere, by convincing them to
live up to their commitments, at least to the extent of providing national
treatment to foreign nationals. In certain circumstances, U.S. officials
also seek bilateral agreements insuring mutual protection of intellectual
property rights.

In encouraging foreign governments to strengthen their protection prac-
tices, U.S. representatives emphasize the positive consequences of such
actions for economic development. They stress that permitting piracy to
continue discourages the development of domestic creative industries.
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Legitimate businesses cannot compete with pirates, who enjoy lesser
costs and exploit markets already established by others; they may find
that their own products, as well as those from abroad, are subject to
piratical copying. For example, the mass availability of pirated Amer-
ican and European music at bargain prices in some Southeast Asian and

African markets has severely damaged local music businesses. U.S.
negotiators point out that adequate protection, on the other hand stimu-
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lates creativity and entrepreneurshlp and helps to encourage legmmate
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than limiting protection to the processes used to make them, encourages
domestic companies to devote their energies to developing their own
products instead of “inventing around” patented processes. Adequate
protection practices also help to create the investment climate necessary
to attract and/or maintain foreign direct investment and the attendant
technology transfers that developing countries need.

Clarifying the stake that developing countries have in encouraging legit-
imate creative industries can be particularly effective when such indus-
tries have already begun to develop or when government planners
envision them as an important part of the country’s economic future. In
such circumstances, U.S. persuasion can accelerate adoption of policies
that favor legitimate intellectual property holders. For example,

Taiwan’s recent adoption of improved laws is evidence of a shift in

public policy from viewing intellectual property rights as benefitting

only forelgners to understandmg their role in promoting development of
local industr ies, part ticular 1y in such xugu—u::\,huuxusy fields as software
development. Another good example is Malaysia, which is concerned
about intellectual property infringement and, according to information
provided by Commerce, is taking steps to correct the problem. The
Malaysia government passed a new patent law in 1983 and adopted
implementing regulations in August 1986. It has also been working on a
new copyright law and has been responsive to U.S. government sugges-
tions for improvements in the draft. The proposed law would provide
stiffer penalties, protect computer software, and allow establishment of
bilateral copyright relations with other countries. Upon passage of the
new law, expected in Spring 1987, the United States and Malaysia
expect to establish bilateral copyright relations, thereby protecting
existing and new U.S. works. The United States has provided assistance
in the form of training and natent documentation to h_pln Malavsia
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develop these new laws and regulations. The Malaysia government also
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Despite U.S. government efforts, some countries remain difficult to con-

innn Indanacina far avamnla hage haan miinh lace ragnnngive +a TT Q oyl
VIIILL, LIIUMULITOLG, AUL TAGQLILPJIT, 11AD UTTLL JIHLUULLL OO0 1 TCOPULIBEIVE LW L), 11l

tiatives than neighboring Malaysia and Singapore. According to
knowledgeable U.S. government officials, Indonesian protection for for-
eign intellectual property 1s minimal and enforcement of existing laws is
inadequate. In past consultations, Indonesia government officials
expressed reluctance to strengthen protection. In commenting on a draft
of this report, however, the Commerce Department noted that recent
developments are cause for some optimism According to Commerce,
Indonesia’s president named a commission to examine intellectual prop-
erty questions following President Reagan’s visit in May 1986. Revisions
to the copyright law are under consideration and a draft patent law may
be introduced in the Indonesian Parliament during 1987 To date, how-
ever, no substantive changes have been made.

Education and Training

In conjunction with consultations, the U.S. government provides a lim-
ited amount of training and education to foreign government officials to
give them information and expertise for preparing and implementing
adequate and effective laws, regulations, and administrative mecha-
nisms. Some education programs have been held in foreign countries.
For example, the Commerce Department, in conjunction with the Copy-
right Office, conducted seminars on copyright protection in Malaysia,
Thailand, and Indonesia during early 1985. A second seminar was held
in Indonesia in February 1986. According to government officials, these
programs were intended to increase awareness of the advantages of
copyright protection and, ultimately, to create an incountry constitu-
ency for stronger copyright protection. The United States has also pro-
vided practical assistance in organizing and/or improving national
patent systems in, among other countries, South Korea, the People’s
Republic of China, Argentina, and Mexico.

The government also conducts a small tramning effort for foreign offi-
cials in the United States. During the last few years, the Patent and
Trademark Office has averaged about 9 trainees per year and the Copy-
right Office about 3 per year. The U.S. government bears the cost of
providing the instruction; 1.e., Patent and Trademark Office and Copy-
right Office personnel conduct most of the training. However, wiPo sup-
plies much of the trainees’ transportation and living expenses, in some
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cases using funds contributed for such purposes by the United States.
The trainees’ home countries occasionally provide some support.¢

Although the government has considerably increased the priority placed
on strengthening worldwide protection for intellectual property rights,
financial support for training has remained minimal. Neither the Patent
and Trademark Office nor the Copyright Office budgets have funds
dedicated specifically to this purpose. They rely on the availability of
support from outside sources, particularly wiro, to shape their training
programs in any given year. Both agencies have handled training for
foreign nationals on an ad hoc basis, with considerable variation in the
duration and content of the instruction. In 1984, however, the Patent
and Trademark Office instituted a periodic month-long training program
with a set format. One session was held during each of the two fiscal
years 1985 and 1986, with 14 and 7 trainees, respectively. Seventeen
trainees participated in an additional session during October/November
1986.

Unilateral Trade Action

1

i
!
1
i
1
i

If persuasion proves ineffective, as may be the case when government
responsiveness is limited by politically powerful domestic pirate indus-
tries, the U.S. government has the ability to threaten or impose adverse
trade actions. Both Congress and the executive branch have taken
action to make continued economic benefits granted to particular coun-
tries contingent upon their maintaining adequate protection practices.
Foremost among these benefits is continued access to the U.S. market.
Since the United States is a primary export market for many problem
countries, restricting market access can be an effective bargaining tool
for obtaining better protection. The U.S. government has made use of
this authority to help convince some countries to make improvements in
their intellectual property practices and has taken retaliatory action
against some that have failed to make adequate progress.

The Trade and Tariff Act of 1984 strengthened and claﬁified executive
branch authority to address piracy in countries unwilling to strengthen
protection of intellectual property rights. The 1984 Trade Act amends

5During fiscal years 1980 to 1986, the U.8. government directly contributed $360,000 to WIPQ's
training fund These direct contributions represented about 3.7 percent of the funds available for
training during 1984 and 1986. However, the actual U.S contribution was more than 20 percent of
the total when funds 1t provided indirectly through the UN Development Program are included.

8Support for trainees has also been provided at times by, among others, the U N Education, Scientific

and Cultural Orgamzation, the UN Development Program, the U.S. Agency for International Devel-
opment, U8 corporations, and institutions of higher education
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title I of the Trade Act of 1974 to establish the pursuit of adequate for-

eign intellectual property protection practices as one of several mmnr
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obJectlves in trade negotiations. It also strengthens section 301 of the
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of intellectual property rights. Section 301, as amended gives the Presi-
dent broad powers to take such action as he considers “appropriate and
feasible” (i.e., suspension of trade agreements, imposition of duties, and
other import restrictions) to enforce American rights under any trade
agreement or to respond to any practice of another country that is
*“unjustifiable, unreasonable, or discriminatory and burdens or restricts
U.S. commerce.” With particular reference to high technology products,
it identifies as one objective of section 301 the “elimination or reduction
of, or compensation for ... m easures which fail to provide adequate
and effective means for foreign nationals to secure, exercise, and
enforce exclusive rights in intellectual property (including trademarks,
patents and copyrights) . ..” Another major objective is to ensure that
foreign countries “provide effective minimum safeguards for the acqui-
sition and enforcement of intellectual property rights and the property
value of proprietary data.” The 1984 Act clarifies and emphasizes Presi-

dential authority to take action against inadequate foreign intellectual
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PAANRINA VY prA GAAVARUNE ) SR AL AL TARA Y ALLLIIARAAA ARy AAAU/ALT L LA PV RS TA VY PR L

tices within the universe of “unjustifiable” or “unreasonable trade
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investigations of foreign practices under section 301.

The executive branch has taken one action under section 301 dealing
primarily with intellectual property concerns.” In October 1985, USTR ini-
tiated an investigation into the adequacy of South Korea’s intellectual
property laws, with specific reference to that country’s limited patent
protection, particularly for chemicals and pharmaceuticals, and to its
nearly non-existent copyright protection for U.S. works. The U.S. gov-
ernment instituted this case because of South Korea's failure to make
promised improvements in its practices in these areas. The action was

recently settled through bilateral consultations.

The 1984 Trade Act also amended title V of the Trade Act of 1974,

which governs operation of the GSp program, to add the objective of
pnr-nnmmna dmmlnmnd countries “to provide effective meang under

which forelgn natlonals may secure, exercise, and enforce exclusive

7A second section 301 investigation, concerning Brazl’s “informatics” policies, addresses that
country's copyright protection practices as a subsidiary concern
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intellectual property rights.” The trade act, as amended, provides man-
datory and discretionary criteria to be used in making decisions about
eligible countries’ participation in the program. Section 503 amends sec-
tion 502(b) of the 1974 Act, which lists mandatory standards that must
be met to receive program benefits. Among other things, countries are
prohibited from participating in the program if they have expropriated
U.S. property without appropriate compensation. The 1984 Act con-
firmed that this prohibition includes expropriation of U.S. patents,
trademarks, and copyrights. Section 503 also amends section 502(c) of
the 1974 act, which lists “‘discretionary” criteria that the President must
“take into account” when making decisions about beneficiary country
participation. The 1984 amendments added to this list

“the extent to which such country is providing adequate and effective means under
its laws for foreign nationals to secure, to exercise, and to enforce exclusive rights
in intellectual property, including patents, trademarks and copyrights.”

The amending legislation gives the President mechanisms to encourage
eligible countries to strengthen their protection of intellectual property

rights.

The President was required to complete by January 1987 (and periodi-
cally thereafter) a ‘“‘general review’" of eligible articles based on the cri-
teria in amended sections 502(c) or 501 (which provide general
guidelines for making decisions on participation in the program).? The
purpose of this review was to examine each individual import from each
individual beneficiary country to determine whether lower ‘“competitive
need limitations’’!? should be applied. The 1984 Trade Act directs the
President to cut the competitive need limitation in half (i.e., from 50 to
26 percent of total U.S. imports) if countries exhibit *“a sufficient degree
of competitiveness” relative to other beneficiary countries. Alterna-
tively, under amended section 504(c)(3), the President may waive the
competitive need limitation for particular articles from particular coun-
tries beginning in 1987 if he decides that such action is in the national

8This study is in addition to USTR's annual reviews of GSP participation, no annual review was
conducted for 1986 so that resources could be devoted to the general review

These include, among other things, the effects of participation in the program on the countres’ eco-
nomic development and the extent of their competitiveness with regard to eligible articles,

|
10Competitive need limitations are a statutory feature limiting the level of GSP benefits that benefi-
clary countries can enjoy per product, If a country’s exports of an article exceed in a given calendar
year either a certain dollar level or 50 percent of total U S imports of that article, it loses eligibility
for that article the following July 1
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interest. In making these decisions, the President is required to give
“great weight”’ to intellectual property considerations.

According to information provided by USTR, bilateral consultations con-
ducted pursuant to the general review were useful in obtaining progress
in beneficiaries’ ability to meet certain Gsp eligibility criteria, including
intellectual property protection. USTR cited improved intellectual prop-
erty rights protection in, among other countries, Taiwan, Singapore,
South Korea, and Malaysia. In recognition of this progress, as well as
other mitigating factors, the U.S. government moderated reductions in
GSP benefits for, among other countries, Taiwan and South Korea. On the
other hand, recalcitrance in this area was an important consideration in
making major cuts in the benefits accorded other countries, including
Brazil and Mexico.

USTR is also applying the criteria in amended sections 502(¢) and 501,
and 502(b) (mandatory criteria) in its current annual review of the GSp
program to be cormpleted in April 1987. As part of the annual review
process, U.S. businesses and foreign governments can petition the U.S.
government for changes in the beneficiary status of certain products or
countries. Among the petitions received in the context of the 1986
review was a request from the International Intellectual Property Alli-
ance to withdraw beneficiary status from Indonesia because of contin-
uing piracy problems in that country.

The President is required to report to Congress by January 1988 on the
application of amended sections 502(c) and 501. This report must con-
tain information on actions taken to withdraw, suspend, or limit duty-
free treatment for any country failing to adequately take the actions
described in amended section 502(c).

The Caribbean Basin Economic Recovery Act (19 U.S.C. 2701) also pred-
icates access to benefits upon potential beneficiaries providing adequate
protection to U.S. intellectual property rights. This Act implements the
administration’s Caribbean Basin Initiative, providing benefits, mainly
duty-free access to the U.S. market, to enhance the economic develop-
ment of certain Caribbean countries. Similar to Gsp, the statute requires
that before a country can be deemed eligible for benefits, it must meet
certain mandatory and discretionary criteria, some of which involve
protection of intellectual property rights. The Act requires the President
to deny beneficiary status to any country that, among other things, “has
taken steps to repudiate or nullify . . . any patent, trademark, or other
intellectual property of a U.S. citizen.” Before doing so, the Act requires
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the President to determine that the foreign government action has the
effect of nationalizing, expropriating, or otherwise seizing ownership or
control of property so owned. Countries may be awarded beneficiary
status despite contravention of this criterion if the President decides
that such action is in the national interest. The discretionary criteria
include ‘“the extent to which [the] country provides under its laws ade-
quate and effective means for foreign nationals to secure, exercise, and
enforce exclusive rights in intellectual property .. .”

While it is still too early to gauge the ultimate effectiveness of these
measures in encouraging foreign governments to strengthen intellectual
property protection, the existence of these tools has helped the U.S. gov-
ernment to obtain improvements in foreign countries’ protection prac-
tices. The government has notified ‘“‘problem’ countries of the substance
of the 1984 Trade Act and warned that continued unacceptable prac-
tices could result in adverse trade actions. The government thus far has
initiated the one section 301 investigation dealing primarily with intel-
lectual property practices against South Korea, which resulted in
improvements in that country’s practices. The United States also made
progress through negotiations under the recent Gsp Jgeneral review and
will continue to consider intellectual property practices in subsequent
examnations of the GSp program, including the annual reviews. The
administration has not placed great emphasis on the intellectual prop-
erty provisions of the Caribbean Basin Economic Recovery Act, in part
because that program’s beneficiaries are not considered to pose major
problerus.

Through bilateral consultations, the United States has attained positive
results with some problem countries. U.S. representatives acknowledge
that, in dealing with sovereign governments, they cannot expect imme-
diate improvement. Foreign governments will alter their practices only
when they are convinced that doing so is in their own best interests, if
only to avoid retaliation. The following discussions briefly describe U.S.
government efforts in Taiwan, Singapore, and South Korea. These three
countries have generally been regarded as among the worst offenders
and the highest level of effort to date has consequéntly been invested in
obtaining improvement in their practices. Bilateral discussions continue
with several other countries.

Taiwan

In March 1983, the U.S. government initiated consultations on intellec-
tual property protection with Taiwan’s Coordination Council for North
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the issues raised were the (1) inadequacy of process patent protection
for chemical compounds, (2) lack of effective protection against
infringement of U.S. copyrighted materials, and (3) lack of an unfair
competition law, which makes it impossible to prosecute many piratical
acts, such as theft of trade names, that cannot strictly be defined as
patent or trademark infringement. The discussions also concerned U].S.
firms’ difficulties in enforcing their rights under Taiwan law.

These consultations helped to advance Taiwan’s understanding that it
should act to control piratical actrvity. Taiwan seemed particularly anx-
ious to counteract the damage to its reputation created by pirate
activity. Before the arrival of the first U.S. mission, Taiwan passed a
revised trademark law which, among other things, provided that
affixing a counterfeit trademark to exported goods constitutes infringe-
ment and increased penalties for infringers. Presentations of American
concern and reminders of the Trade Act’s provisions for retaliation
against those that do not adequately protect U.S. intellectual property
helped to convince Taiwan to take other actions more swiftly.

In July 1986, Taiwan amended its copyright law to strengthen penalties
for piracy, provide criteria for recognizing foreign firms’ standing before
the Taiwanese judiciary in copyright cases, and extend protection spe-
cifically to new media, including software. Taiwan enacted a new patent
law in December 1986 extending protection to chemical and pharmaceu-
tical products. Taiwan has also made some efforts to educate the judi-
clary on the importance of stronger protection, to elevate the priority
placed by the police on enforcing relevant laws, and to educate business
and the general public on the harmful effects of piracy.

[].S. representatives continue to press for improvement in Taiwan’s
practices. In working group sessions during October 1985, for example,
they commented on the implementing regulations for the revised copy-
right act and obtained assurances of Taiwan’s intention to adopt an
unfair competition law, U.S. representatives also continue to advance
the need to improve enforcement procedures, including more coopera-
tive attitudes on the part of the police and the judiciary, and improved
Jjudicial procedures (e.g , adequate means of discovery).

The American Institute in Taiwan represents U S interests m Taxiwan while the Coordination
Council for North American Affairs represents Taiwan's interests in the United States
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Singapore

g

Since 1984, when a U.S. government-industry delegation visited Singa-
pore, the United States has actively sought improvement in Singapore’s
protection of intellectual property rights, particularly copyrights. Singa-
pore has been commonly known as the tape piracy capital of the world,
with estimated annual production of unauthorized records and tapes
ranging as high as 70 million units, predominantly for export. Civil and
criminal penalties were inadequate to deter infringement, enforcement
practices were poor and protection was extended to foreign works only
if they were first published in certain British Commonwealth countries.
Even this limited extension of eligibility to foreign works was deter-
mined by judicial decision only in February 1985. However, the Singa-
pore parliament passed an improved copyright law in February 1987
and is working toward its implementation. In connection with the Gsp
General Review, the U.S. government received Singapore’s assurance
that existing and new U.S. works will be protected through a bilateral
agreement or Singapore’s membership in the Universal Copyright Con-
vention shortly after the new law comes into effect.

Among other actions, a U.S. interagency delegation visited Singapore in
August 1985 to review a draft copyright law. The delegation told the
Singapore government that the law, based on the Australian copyright
protection system, was a significant step forward but made several sug-
gestions for improvements, including stronger penalties, longer term of
protection, and explicit protection for foreign works. According to Com-
merce officials, the Singapore government received these suggestions
favorably but moved slowly toward final approval of a new copyright
law because of opposition from domestic pirates and consumers who
benefit from low pirate prices. Legitimate domestic producers, however,
added their voices to foreign objections to piracy, assuring final
approval of strengthened legal protection for copyrights. Although
piratical reproduction of foreign intellectual property has become “big
business” in Singapore, the government is committed to restructuring
the national economy to emphasize high-technology industries, such as
computer software. Inadequate intellectual property protection is detri-
mental to advancement in this area.

South Korea

After more than 2-1/2 years of consultations, the U.S. government in
October 1985 instituted a section 301 investigation a%ainst South Korea
because of its failure to substantially improve its protection of intellec-
tual property rights. The government terminated this investigation in
July 1986 without taking any adverse actions when the South Korean
government agreed to improve its protection practices.
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The U.S. government initiated bilateral discussions in March 1983 when
a U.S. interagency delegation visited South Korea to express concern
over inadequacies in South Korean patent, trademark, and unfair com-
petition practices. Chief among them was the U.S. chemical companies’
concern that process patent protection, the only type of patent protec-
tion extended to chemicals in South Korea, was easily circumvented and
therefore inadequate. The South Koreans responded that they hoped to
introduce legislation to extend product protection for chemical com-
pounds by 1988, but consultations broke down when U.S. representa-
tives were informed that such action could not be expected until the
early 1990s.

Discussion of U.S. concern over inadequate copyright protection was
postponed until November 1984 to allow completion of a new draft
copyright act. At that time, U.S. officials raised numerous concerns
about South Korean copyright practices, including lack of (1) protection
for foreign works not first published in South Korea and (2) explicit pro-
tection for computer programs. U.S. officials noted that the draft law
did not adequately resolve these problems or meet the minimum stan-
dards of international copyright conventions. The South Korean govern-
ment withdrew the draft law from consideration at the time because it
did not have enough support to pass the South Korean legislature, but it
informed U.S. representatives in July 1985 that the government would
introduce later in that year a new copyright law that would address U.S.
concerns.

Consultations up to this point did have some positive results, particu-
larly for trademarks. Under South Korean law a trademark owner must
use its mark incountry to retain its rights to the mark. However, various
mmport restrictions often prevented U.S. firms from marketing their
products in South Korea. Under new guidelines established in 1984, the
South Korean government cannot cancel a trademark for non-use if the
firm did not use the trademark incountry because of an import ban or
restriction.

Having met with little success using persuasion, the U.S government
threatened unilateral action. South Korea's repeated postponement of
patent law revisions, the discovery that draft copyright law revisions
developed during the fall of 1985 did not correct problems identified by
U.S. representatives in 1984, and lack of progress on several subsidiary
issues convinced USTR to initiate a section 301 investigation against
South Korea. After extended consultations, South Korea agreed to take
several actions to improve its protection practices. In an exchange of
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letters at the conclusion of these discussions, South Korean officials
committed their government to work with the legislature to, among
other things, (1) extend product patent protection to chemicals and
pharmaceuticals, (2) adopt a comprehensive copyright law, (3) extend
copyright protection to computer software, and (4) adhere to the Uni-
versal Copyright Convention, thereby automatically extending copy-
right protection to U.S. works. The GSp general review, concurrently in
progress, was helpful in convincing the South Korean government to
reach these decisions. Revised patent, copyright, and software legisla-
tion was subsequently passed during December 1986, to be effective
July 1987. The government also committed itself to make best efforts to
adhere to the Universal Copyright Convention by October 1987.

[ ]
anclusions

t
f
:
'

In response to business concerns, the U.S. government is working to
obtain better foreign protection for intellectual property rights through
bilateral consultations. In preparation for this effort, the government
gathered information on practices of countries that provide inadequate
protection and selected countries and particular practices for priority
action. It has undertaken discussions with a number of countries and
attained some positive results. The government has also provided a hm-
ited amount of training for foreign officials. In some cases where per-
suasion has proven ineffective, the United States has taken unilateral
trade actions against “‘problem” countries. Consultations continue on
those problems that have not yet been fully addressed.
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Comments From the Department of Commerce

Note. GAO comments
supplementing those in the

repart text appear at the l,é“" ‘:’%
end of this appendix . l’*ﬁ % | UNITED STATES DEPARTMENT OF COMMERCE
1% # | The Under Secretary for International Trade

,,‘md.f Washington, D C 20230

November 3, 1986

Dear Mr. Peach:

Thank you for the opportunity to comment on your draft report
entitled "International Trade: Strengthening Worldwide Protection

: of Intellectual Property Rights", We are pleased with the generally
| favorable review of our handling of this problem.

Attached are our comments on the report that can help to
correct or clarify certain statements. Please call if anything
further is needed.

Sincerely,

KM«,W

Bruce Smart

See Comment 1 Attachment

Mr. J. Dexter Peach

Director

Resources, Community, and Economic
Development Division

United States General Accounting Office

Washington, D.C. 20548

&
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Comments From the Department
of Commerce

The following are GAO’s comments on the Commerce Department letter
dated November 3, 1986.

10000 m——— - - -
‘ The technical comments referred to in this letter are not included; the
GAO Comment y

were addressed as appropriate in the body of the report.
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Tlariean.l
vinncu

%‘ mﬁ/ Comptroller

Washington, D.C. 20520
November 19, 1986

| Dear Mr. Conahan:

I am replying to your letter of October 6, 1986 to the
Secretary which forwarded copies of the draft report entitled
"International Trade - Strengthening Worldwide Protection of
Intellectual Property Rights" under GAO assignment code 483402,

The enclosed comments on this report were prepared in the
Bureau of Economic¢ and Business Affairs.

We appreciate having had the opportunity to review and
comment on the draft report.

Sincerely,

J Y
oges b Az -

¢
Roger B. Feldman

Enclosure:
As stated.

Mr. Frank C. Conahan,
Agsistant Comptroller General,
National Security and
International Affairs Division,
U.S8. General Accounting Office,
Washington, D.C. 20548
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Comments From the Department of State

GAO DRAFT REPORT: INTERNATIONAL TRADE - STRENGTHENIN?G
WORLDWIDE PROTECTION OF INTELLECTUAL PROPERTY RIGHTS

Nowonp 3 1. We suggest deleting last phrase on page 4, "...where
there is less developing country opposition.” It 1s
arguable that 1n specialized intellectual property 1ssues
such as the enhanced protection of computer software,
semi~conductor chips and satellite broadcasts, there 1is
developing country opposition,

Now onp 18 2. On page 22, suggest deleting or modifying the last
sentence 1n the first full paragraph, "In 1983, the
government also initiated bilateral efforts to obtain
better protection practices in particular countries with
the dispatch of interagency negotiating parties to Taiwan
and Korea."™ The 1983 1nteragency teams were not the first
: interagency groups sent out to defend or enhance bilateral '
intellectual property rights.

' 3. The first sentence of the second full paragraph on
Mowonp 17 page 22, "Subsegquently, both the Commerce Department
and USTR have explicitly established strengthening of
worldwide protection for intellectual property as a major
trade policy goal," 1s misleading. For at least two
decades, the Department of State has targeted improved
protection for U.S. works abroad as one of i1ts major
foreign economic objectives, and, as a matter of fact
worked closely with the Patent and Trademark Office and
the Copyright Office to establish this objective. We
would suggest that the following sentence be added after
the first sentence in the second full paragraph, or be
placed i1n a footnote; "It should be noted that the
Department of State, for at least two decades, has had
improved protection for U.S. intellectual property rights
abroad as one of its major foreign economic objectives and
has worked closely with the Patent and Trademark Office 1in
the Commerce Department and the Copyright Office in the
Library of Congress to implement this objective.”

Naw on pp 32 33 4., 1In the last paragraph on page 47, recommend adding
these sentences at the end of the paragraph to update the
situation: "An additional meeting of experts took place
in June 1986 and a further meeting of experts will
probably be scheduled in the spring of 1987 to further
refine the treaty. WIPO may convene a diplomatic
conference by the end of 1987."
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Nowon p 36

5. On page 54, the third and fourth complete sentences
needs elaboration, They read: "The wide-ranging
bargaining that takes place during GATT rounds dffers a
better chance for obtaining general approval of and
maximum participation in any code. We understand from
knowledgeable government officials that individual
countries 1n many cases do not wish to be perceived as
preventing conclusion of new codes.” While we
wholeheartedly support the effort to increase the
protection given to intellectual property through
negotiations in the GATT, we should be realistic about
likely results. The ultimate number and composition of

membership of any GATT code on 1intellectual property will

depend mainly on the content of the agreement reached.
Greater membership is likely for a code related to

counterfeiting, which is widely seen as a subject within

GATT competence, for example, than to a general code on

patent protection. 1In the same vein, a code which limited

itself to customs or border measures would likely gain

greater adherence than one which dealt with domestic laws.

Regardless of the "wide-ranged bargaining” during a
trade round, membership in a GATT code is voluntary and

although countries may not wish to prevent conclusion of
new codes, that does not mean they will join. The content

of the code and the incentives we can offer in the
bargaining process will determine their willinghess to
become members. Beyond the value of the code or codes
which may result from the GATT negotiations on

intellectual property, the negotiations may have another

positive effect., Progress in the GATT could exert

pressure on WIPO and the member countries of its numerous
unions also to make progress toward improved intellectual

property protection.

DVillise 1 iy,
William B, Milam (RW

Deputy Assistant Secretary

International Finance and
Development

Bureau of Economic and Business
Affairs
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Note GAO comments
supplementing those in the
report text appear at the
end of this appendix

WORLD INTELLECTUAL PROPERTY
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Dear Mr. Conahan,

This is 1n reply to your letter of October 6, 1986, by
which you kindly sent to me for review and comment a copy of
the draft report entitled "International Trade:
Strengthening Worldwide Protection of Intellectual Property
Rightg" (Code 483402).

I have specilally noted the passages referring to the
work of WIPO in carrying out 1ts constitutional mandate to
promote the protection of 1intellectual property throughout
the world. I would like to congratulate you and your staff
on the very full account of that work.

As i1nvited by you, the draft report has been reviewed
and the suggestions that I suggest you consider for possible
incorporation are marked on the attached copy.

May I thank you for the opportunity to contribute to
this report, one of a series of reports prepared by the
Government Accounting Office on the efforts of the
Government of the United States of America to protect
intellectual property rights, not only through the
discusgsions on the subject that were held between Mr. McAtee
and Mr. Natalecchio of your staff and my staff 1in Geneva 1n
July 1985 but also through the enclosed suggestions.

Sincerely yours,

C) Q)drbkﬂ\,///
Arpad Bogsch
Director General

Mr. Frank C. Conahan
Assistant Comptroller General
United States

General Accounting Office
Washington, D.C. 20548

United States of America

W chomn s Colombottes 12110 GENEVE 20(SUISSE) 2 (072 999 111 Tac samile (41 723 333478 Fulox CHE 23700 Lo OMPL

Bangque  Credit Sunsee Geneve compte OMPEN 487080 X1 Cheques postiuy. OMPEN LY 5000 K Geneve

ORGANISATION MONDIALY¥
DF LA PROPRIET¥ INTELI FCLUFIY F

£ S LK1 L) ikl

BCEMHUPHASR OPTAHWIALIUA
UHTEJINFKTYANBHOW (OBCTBFHHOCTH

Page 61 GAO/NSIAD-87-65 International Trade



Appendix IT1
Comments From the World Intellectual
Property Organization

The following are GAO's comments on the World Intellectual Property
Organization letter dated November 11, 1986.

L
The annotated copy of the draft report referred to in this letter is not

GAO Comment included; the comments were addressed as appropriate in the body of
the report.
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