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January 9, 1987 

The Honorable Arlen Specter 
United States Senate 

Dear Senator Specter: 

This briefing report is in response to your request that we 
study the practices and procedures of the Department of Justice 
(DOJ) and the Department of State (State) in judging 
applications for asylum in the United States. Of particular 
concern were the low rates of approval for applicants from 
Central America. 

The Refugee Act of 1980 authorizes the Attorney General to (1) 
grant asylum to an alien who meets the definition of a refugee 
and (2) establish a uniform procedure for determining the 
eligibility of each asylum applicant. The Attorney General 
requires that State provide the Immigration and Naturalization 
Service (INS) an advisory opinion on the applicant's 
eligibility. As agreed with your office, the objectives of our 
study were to 

-- provide information on the standards being applied in 
granting and denying requests for asylum, 

-- determine whether DOJ and State are applying the same 
standards to asylum applicants regardless of their home 
country, and 

-- provide information on the status of denied asylum 
applicants. 

The approval rates for asylum applications for the four 
countries included in our review were: El Salvador (2 
percent); Nicaragua (7 percent); Poland (49 percent): and Iran 
(66 percent). Whether the difference in approval rates 
reflects a bias in the application of asylum standards is 
uncertain because INS generally does not document the reasons 
why applications are approved or denied. Few denied 
applicants, however, have been deported. 

TO study the asylum decisionmaking process, we reviewed 
pertinent legislation and regulations; interviewed officials in 
INS, DOJ's Executive Office for Immigration Review (EOIR) which 
has responsibility for the Office of the Chief Immigration 
Judge and the Board of Immigration Appeals, the Department of 
State, and the Office of the United Nations High Commissioner 
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for Refugees : and analyzed 1,450 asylum applications and INS 
case files. We projected the results of our analysis to a 
universe of 32,426 advisory opinions rendered by State in 
calendar year 1984. Our review was performed between May 26, 
1985, and July 18, 1986, and was conducted in accordance with 
generally accepted government auditing standards. 

The results of this review are summarized below and discussed 
in detail in appendix I. We present additional details of our 
objectives, scope, and methodology in appendix II. 

THE ASYLUM PROCESS 

The Refugee Act of 1980 establishes the authority for an alien 
present in the United States to apply for asylum regardless of 
the alien’s immigration status (legal or illegal). An alien 
may apply to an INS district director and/or an EOIR 
immigration judge. Approximately 77 percent of the asylum 
applications (24,855 of 32,426) were submitted only to a 
district director. 

In order to qualify for asylum, an alien must meet the 
definition of a refugee as defined in the U.S. Refugee Act of 
1980. A refugee is any alien who is unwilling or unable to 
return to his or her home country (or country of habitual 
residence) because of a well-founded fear of persecution on 
account of race, religion, nationality, political opinion, or 
membership in a social group. Congress adopted the refugee 
definition (which generally corresponds to the definition in 
the United Nations’ Convention and Protocol Relating to the 
Status of Refugees) to eliminate past discrimination on the 
basis of geographical and ideological restrictions. Before the 
act, the definition of refugee was limited to those fleeing 
communist countries or the Middle East. 

Internal civil or military strife in an applicant’s home 
country is not, in itself, sufficient justification for asylum. 
The alien must demonstrate that he or she will be singled out 
for persecution under one or more of the five categories in the 1, 
1980 Act because of a belief or characteristic that 
distinguishes the applicant from the population at large. 

District directors and immigration judges in ruling on asylum 
applications assess the credibility of the evidence presented 
by the applicant. However, no uniform standards have been 
established for the type and amount of evidence needed to prove 
that a given applicant has a well-founded fear of persecution 
and is eligible for asylum. Federal courts have disagreed on 
the standard of proof needed, and the Supreme Court heard oral 
arguments on this issue on October 7, 1986. 

2 
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REASONS FOR INS ASYLUM DECISIONS 
NOT ALWAYS DOCUMENTED 

DOJ and State have little data to determine whether asylum 
eligibility standards are being uniformly applied. Al though 
DOJ regulations require immigration judges to provide an oral 
or written record of the evidence used to support their reasons 
for granting or denying asylum, INS district directors are not 
required to explain their decision. Similarly, State officials 
are not required to provide an explanation for the advisory 
opinion they render to DOJ. 

For the cases in our study, INS district directors and State 
officials wrote that the applicant had or had not met the 
statutory standard for asylum eligibility. However, 
approximately 73 percent of the files did not contain any 
explanation of the basis for the decision. Twenty-seven 
percent of the INS files contained documentation, including INS 
examiner notes and opinions, which provided reasons and 
insights regarding the basis of the decision. Sixteen percent 
of State's advisory opinions rendered in 1984 contained an 
explanation of the reason for the opinion. 

FEW DENIED ASYLUM APPLICANTS 
HAVE BEEN DEPORTED 

Based on our study, about 2 percent of the denied aliens had 
been deported, 13 percent remained in the United States either 
awaiting hearings or under other immigration provisions, and a 
negligible percent had left voluntarily. About 80 percent had 
uncertain immigration status because INS had not started 
deportation proceedings. In only five cases was there evidence 
in INS files that those denied had left the country on their 
own. Two percent of the applicants had been issued a 
deportation order, but there was no evidence of departure. INS 
officials told us that many of the denied applicants not yet 
deported are probably in the United States but INS does not 
have sufficient resources to locate and deport these aliens. 
Accordingly, denial of an asylum application cannot be equated 
with routine deportation. 

CONCLUSIONS 

The ability to monitor and assess the asylum process is limited 
because (1) INS district directors, for the most part, do not 
document the specific reasons why they determine that asylum 
applicants are or are not eligible for asylum and (2) INS is 
unable to adequately address whether denied applicants are 
routinely deported. 

3 
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Without a documented rationale supporting the asylum decisions, 
INS management cannot determine whether asylum standards are 
being uniformly applied without regard to an applicant's home 
country. Therefore, whether the Refugee Act of 1980 has been 
implemented as intended and whether past discrimination based 
on geographical and ideological considerations has been 
eliminated are uncertain. 

Given the heavy workload facing INS, it is understandable that 
INS would have difficulty allocating the additional resources 
to process denied asylum applicants for deportation. However, 
once asylum is denied, efforts should be made to assure that 
the applicant is deported. INS may be able to obtain needed 
staff for this effort by requesting additional resources or by 
reprogramming staff in order to place the denied applicants in 
deportation proceedings. 

RECOMMENDATIONS TO THE 
ATTORNEY GENERAL 

GAO recommends that the Attorney General direct that the 
Commissioner of INS, in order to better monitor, assess, and 
manage the asylum process (1) document for each asylum decision 
why the facts that form the basis of the asylum request have 
been determined to be either sufficient or insufficient for 
asylum, (2) collect, summarize, and review data on the status 
of denied asylum applicants, and (3) take action to place 
denied applicants in deportation proceedings where appropriate. 

As requested by your office, we did not obtain official agency 
comments on this report. However, we discussed the report with 
INS, EOIR, and State officials, who generally agreed with its 
contents and their comments were considered in preparing the 
final report. 

As arranged with your office, unless you publicly announce the 
contents of the report earlier, we plan no further distribution 

, until 7 days from the date of the report. At that time, we 
will send copies to interested parties and make copies 
available to others upon request. 

Sincerely yours, 

William J. Anderson 
Assistant Comptroller General 
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ASYLUM: UNIFORM APPLICATION OF STANDARDS 
UNCERTAIN-- FEW DENIED APPLICANTS DEPORTED 

BACKGROUND 

United States law allows aliens legally or illegally in this 
country to apply for asylum. To be granted asylum, an alien is 
required to demonstrate a well-founded fear of persecution in his 
or her home country (or country of habitual residence for those 
persons having no nationality) because of race, religion, 
nationality, political opinion, or membership in a social group. 

The Refugee Act of 1980 

In response to the rapid increase in the number of refugees 
entering the United States from around the world, Congress 
enacted the Refugee Act of 1980. The act provided, for the first 
time, a comprehensive U.S. refugee policy, creating a systematic 
and flexible procedure for the admission of refugees of special 
humanitarian concern to the United States. The act was a product 
of congressional dissatisfaction with the ad hoc legislative and 
administrative actions that had made up this country's response 
to refugee problems over the previous 30 years. 

The Refugee Act established the authority for any alien 
present in the United States, or at a land border or port of 
entry, to apply for asylum irrespective of the alien's 
immigration status. The act authorizes the Attorney General in 
his discretion to grant asylum to an alien who meets the 
definition of a refugee and requires that the Attorney General 
establish a uniform procedure for determining the eligibility of 
an alien for asylum. The Attorney General has delegated his 

~ authority to grant asylum to the Immigration and Naturalization 
( Service (INS) district directors and Executive Office for 
~ Immigration Review (EOIR) immigration judges. INS regulations 
( (Title 8 of the Code of Federal Regulations) require district 

directors and immigration judges to request an advisory opinion 
~ from the Department of State on the applicant's eligibility. 

According to the House Conference Report 96-608, the act 
brought the United States into conformity with its treaty 
obligations under the United Nations Convention and Protocol 
Relating to the Status of Refugees. The act incorporates the 
internationally accepted U.N. definition of a refugee as a person 
who is unable or unwilling to return to his or her home country 
because of a well-founded fear of persecution on account of race, 
religion, nationality, political opinion or membership in a 
particular social group. 

7 
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One of Congress’ primary objectives in adopting this 
definition of a refugee was to eliminate discrimination on the 
basis of outmoded geographical and ideological considerations. 
Before the act, U.S. asylum policy was limited to refugees from 
communist countries and the Middle East. The House Judiciary 
Committee held that the previous definition of a refugee was 
clearly unresponsive to the existing diversity of refugee 
populations and did not adequately reflect traditional U.S. 
humanitarian concern for refugees throughout the world. 

During deliberations on the act, Congress considered 
expanding the U.N. definition of a refugee to include displaced 
persons fleeing military or civil strife, or persons uprooted 
because of arbitrary detention. The united Nations’ Handbook on 
Procedures and Criteria for Determining Refugee Status’ states 
that persons compelled to leave their country of origin as a 
result of international or national armed conflicts are not 
normally considered refugees under the U.N. Convention and 
Protocol on the Status of Refugees. The Senate bill, however, 
contained a definition that included persons who have been 
displaced by military or civil disturbances or uprooted by 
arbitrary detention and are unable to return to their usual place 
of abode. The House bill contained only the U.N. refugee 
definition. The conference committee adopted the House 
definition of a refugee, not the Senate’s. 

THE ASYLUM PROCESS 

An alien may apply for asylum in any of the following ways: 

-- An alien may 
jurisdiction 
exclusion or 
instituted .2 

-- An alien may 

apply to the INS district director having 
over the alien’s place of residence if 
deportation proceedings have not been 

apply for asylum to an immigration judge in - . - . 
EOIR during deportation or exclusion proceedings. 

‘Handbook on Procedures and Criteria for Determining Refugee 
Status (Geneva, Sept. 1979) . 

2Deportation proceedings are conducted for aliens apprehended 
after entry into the United States. Exclusion proceedings are 
held for aliens apprehended while attempting to enter the United 
States. 
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-- An alien who was previously denied by an INS district 
director may renew his or her asylum request during a 
deportation proceeding. 

The application may include the alien’s spouse and children 
under the age of 21. We estimate that the 32,426 applications 
for asylum for which State rendered advisory opinions to INS and 
EOIR in 1984 represented 64,026 individuals. 

In order to qualify for asylum, an applicant must satisfy 
each of the following four conditions contained in the statutory 
definition of a refugee: (1) the alien must have a fear of 
persecution; (2) the fear must be well-founded; (3) the 
persecution feared must be on account of race, religion, 
nationality, political opinion, or membership in a particular 
social group; and (4) the alien must be unable or unwilling to 
return to his or her country of nationality or country of 
habitual residence because of persecution or a well-founded fear 
of persecution. Any person who ordered, incited, assisted or 
participated in the persecution of others is not eligible for 
asylum. 

The asylum applicant bears the burden of (1) proving the 
truth of the facts that form the basis of his or her claims and 
(2) demonstrating that the supporting facts meet the statutory 
standard for asylum. No uniform standards have been established, 
however, for the type of evidence an applicant needs to prove he 
or she meets the definition of a refugee and is eligible for 
asylum. 

Applying to the 
INS district director 

Seventy-seven percent of the asylum applications (24,855 of 
#32,426) were submitted, in some cases with supporting documents, 
only to an INS district office. Once an application is received 
at a district office, an INS examiner interviews the applicant 
under oath. The applicant’s interpreter and attorney may be 
present. The interview is conducted to give the applicant an 
opportunity to explain in detail the reasons for requesting 
asylum and to give the examiner an opportunity to assess the 
credibility of the applicant. 

After the interview some INS examiners make a preliminary 
decision on the applicant’s eligibility which they forward to 
State; other examiners do not. In either case, the INS examiner 
sends the application to the Bureau of Human Rights and 
Humanitarian Affairs (BHRHA) in the State Department for an 
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advisory opinion before a final determination is made on each 
case. According to BHRHA officials, their knowledge of 
conditions prevailing in the applicant's home country contributes 
to this opinion as to whether the applicant has demonstrated a 
well-founded fear of persecution. 

After receiving the advisory opinion, the INS district 
director approves or denies the application. The district 
director sends a letter to the alien stating whether he or she 
has qualified for asylum. 

If the application is approved, the alien is granted asylum 
status for a period of 1 year and is considered an asylee. After 
having been physically present in the United States for at least 
1 year, the asylee is eligible to apply for legal permanent 
residence status. The Refugee Act established that not more than 
5,000 asylees may be granted legal permanent residence status in 
each fiscal year. During fiscal years 1984 and 1985, the 5,000 
limit was met and waiting lists were created. 

The denied applicants cannot appeal the district director's 
decision. They can, however, renew the applications during 
deportation hearings before an immigration judge. 

~ Applying for asylum 
before an immigration judge 

Approximately 23 percent of the asylum applications (7,571 
of 32,426) were from aliens who applied for asylum after being 
placed in exclusion or deportation hearings. INS takes such 
aliens, considered to be in the country illegally, into custody 
and serves them a warrant of arrest and an "order to show cause” 
(OSC) why the alien should not be deported. The OSC contains the 
factual allegations and the charges against the alien and 
initiates the deportation process. The INS district director, at 
his or her discretion, may maintain custody of the alien or 
release the alien on bond or conditional parole. 

By regulation, INS must advise apprehended aliens of their 
right, during deportation proceedings, to representation by 
counsel at no expense to the government, and the availability of 
free legal programs through non-profit organizations. In 
Orantes-Hernandez v. Smith (C.A. 82-1107), a case before the U.S. 
District Court, the issue is whether INS officials must advise 
apprehended aliens of their opportunity to apply for asylum. A 
decision is expected in early 1987. The deportation hearing held 
before an immigration judge determines whether the alien should 
be deported. If an alien indicates to the judge an interest in 

10 
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applying for asylum, deportation hearings are recessed to permit 
the alien time to prepare and submit an application. 

After the asylum application is received, it is sent to the 
BHRHA for an advisory opinion. The judge is not required to 
request a BHRHA opinion if a previous opinion on the case has 
been received unless circumstances have changed substantially. 
Most judges, however, routinely request opinions. 

After the advisory opinion is received, the immigration 
judge conducts a hearing on the asylum application. The 
applicant may have legal counsel and may present evidence and 
testimony at the hearing. An INS trial attorney is assigned to 
each proceeding to present evidence, cross-examine the applicant 
and witnesses, and otherwise represent the government at the 
hearing. The judge may also cross-examine the applicant and 
witnesses. By regulation, immigration judges must discuss the 
evidence pertinent to the asylum application and record the 
reasons for granting or denying the request when rendering a 
decision. 

An immigration judge's decision can be appealed to the Board 
of Immigration Appeals. The board's decision can be appealed to 
the U.S. District Court, or the U.S. Court of Appeals, and those 
decisions can be appealed to the U.S. Supreme Court. In 313, or 
about 1 percent, of the applications the judge's decision was 
appealed to the board. As of July 1986, no decisions had been 
appealed to the other courts. 

APPLICANT MUST PROVE THAT 
FEAR OF PERSECUTION IS WELL-FOUNDED 

The Refugee Act of 1980 did not define a well-founded fear 
of persecution, nor did it specifically identify how an alien 
must prove his or her fear is well-founded. Board of Immigration 
Appeals decisions establish that the applicant must demonstrate 
that the fear of persecution is more than a purely subjective or 
conjectural fear. The applicant is required to prove that his or 
her fear has a sound basis in personal experiences with objective 
facts that show there is a "clear probability" or "realistic 
likelihood" (greater than 50 percent chance) of persecution. An 
applicant's broad assertions and undocumented statements are 
generally not enough to prove that a well-founded fear of 
persecution exists. The "clear probability" standard was used 
prior to the Refugee Act in deciding whether to withhold 
deportation of an alien for fear he or she may be persecuted upon 
return to his or her home country. 

11 
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General conditions existing within a country, such as civil 
strife, national disasters or political unrest, do not alone 
provide the evidence needed for granting asylum. The alien must 
demonstrate that he or she will be singled out or targeted for 
persecution on the basis of one or more of the five categories in 
the act because of a belief or characteristic which distinguishes 
the applicant from the population at large. The applicant must 
show that the persecutor will inflict suffering or harm in order 
to punish the alien for differing in a way the persecutor deems 
offensive. 

According to the Board of Immigration Appeals, well-founded 
fear will be established if (1) the alien possesses a belief or 
characteristic a persecutor seeks to overcome by punishment of 
some sort ; (2) the persecutor is aware, or could easily become 
aware, that the alien possesses the characteristic that is the 
basis for persecution; (3) the persecutor has the capability to 
carry out persecution; and (4) the persecutor has the inclination 
to punish the alien. 

Standard of proof for “well-founded 
fear of persecution” to be evaluated 
by the U.S. Supreme Court 

To date, federal courts have not agreed upon a common 
standard of proof for a "well-founded fear of persecution." U.S. 
Courts of Appeals decisions have differed over whether the "clear 
probability" standard is the same as the “well-founded fear of 
persecution" standard, or whether the well-founded fear standard 
is more generous to the alien. Aliens are required to meet the 
"clear probability" standard to avoid deportation on the grounds 
of persecution. 

The Court of Appeals for the Second Circuit held in Stevic 
V. Sava, 678 F.2d 401 (2d Cir. 1982), that "asylum may be granted 
snd... deportation must be withheld upon a showing far short 
of a ‘clear probability’ that an individual will be singled out 
for persecution." In INS v. Stevic, 467 U.S. 407 (1984), DOJ 
appealed the Second Circuit Court decision. The Supreme Court 
reversed the decision, finding no support for the Second Circuit 
Court's conclusion in either the language that preceded the 
Refugee Act, the structure of the amended act, or the legislative 
history. The Supreme Court deliberately avoided any attempt to 
state the governing standard for asylum. Instead, it confined 
its analysis to the standard that applies for withholding of 
deportation. The Supreme Court decided that withholding of 
deportation requires evidence establishing it is more likely than 
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not that the alien would be subject to persecution on one of the 
specified grounds. 

The Court of Appeals for the Third Circuit in Rejaie v. INS, 
691 F.2d 139 (3d Cir. 1982), concluded that the "well-founded" 
and "clear probability" standards are identical. According to 
the court, an alien must present some objective evidence 
establishing a realistic likelihood that he or she would be 
persecuted in his or her native land. The Court of Appeals for 
the Ninth Circuit, on the other hand, held in Cardoza-Fonseca v. 
INS. 767 F.2d 1448, 1451 (9th Cir. 1985), that the government 
could not deport a-Nicaraguan asylum applicant as long as she had 
"some objective basis" for fearing persecution upon return to her 
home country. The Court of Appeals for the Ninth Circuit found 
that the "clear probability" standard was not applicable to 
asylum claims. The Court described the "well-founded fear" 
standard as one based on some objective but not conclusive facts. 
The government appealed this decision to the Supreme Court and 
urged the Supreme Court to rule that aliens are not entitled to 
asylum unless they can show it is more likely than not that the 
alien would be subject to persecution. The Supreme Court heard 
oral arguments on this case on October 7, 1986. 

REASONS FOR INS ASYLUM DECISIONS 
NOT ALWAYS DOCUMENTED 

DOJ and State have little data to determine whether asylum 
admission standards are being uniformly applied. INS officials, 
and State officials in rendering advisory opinions are not 
required to explain the specific reasons why the facts that form 
the basis of the asylum application are or are not sufficient to 
merit eligibility for asylum. 

Immigration judges are required by regulation to give an 
oral or written decision which includes a discussion of the 
evidence pertinent to the asylum application and the reasons for 
granting or denying the request. However, INS district directors 
and BHRHA'S Office of Asylum Affairs director usually only state 
that the applicant has or has not met the statutory standard of 
eligibility. 

There is generally little or no elaboration of the 
applicant's specific circumstances as these relate to the law, 
regulations, or precedent decisions, and there is usually no 
reason given for the approval or denial of the application. 
Approval and denial letters sometimes commented on whether the 
district directors’ decisions were based on State’s advisory 
opinion and usually included a copy of the opinion. About 16 
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percent of the advisory opinions rendered in 1984 contained a 
detailed explanation for the opinion. 

According to State officials, BHRHA is issuing more 
ihdividualized advisory opinions since 1984, the period covered 
in our study. Their current policy requires that an explanation 
be written for their opinion in cases when a second opinion is 
requested by INS and when the INS preliminary decision differs 
from State's opinion. 

We found that 27 percent of the INS asylum application files 
contained documentation, including INS examiner notes and 
opinions, which provided information on the basis for the 
decision. The remaining 73 percent of the files did not contain 
any explanation of the decisions beyond the determination that 
the applicant had or had not met the statutory standard for 
asylum eligibility. 

Five district directors told us that they do not routinely 
write out the reasons for their decisions because there is no 
requirement to do so. Two of the directors said that the burden 
of proof is incumbent on the applicant and that INS approves or 
denies an application at its discretion. INS headquarters 
officials said that although asylum decisions by district 
dhrectors are not appealable, they may be renewed for 
consideration by immigration judges; therefore, there has been no 
compelling reason for detailed explanations of decisions by 

strict directors. Two district directors and INS headquarters 
ficials said that writing the reasons for their decisions would 

helpful in their management and review of the asylum process 
they did not have the staff to record the reasons. 

L In our study, about 90 percent of the 21,032 applications 
w re denied by INS. 
i t 

With no requirement to document decisions, 
is uncertain as to whether all applications were treated 

fairly and were held to the same standards. 

IBS study cites lack of uniformity I ih asylum decision procedures 
I 

A 1982 INS study of asylum decisions concluded that the 
absence of comprehensive guidelines and regulations for making 
a/sylum decisions sometimes results in one district or asylum 
ekaminer rejecting a claim that another district or examiner 
would accept. The study stated that there are few guidelines to 
enable examiners to rule on asylum eligibility uniformly in each 
d'istrict. The study recommended that INS, among other things, 
develop a monitoring and quality control mechanism to ensure 
uniformity among districts. 

14 
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Since the issuance of its 1982 study, INS has made 
improvements in managing its asylum workload by clearing the 
backlog of applications, increasing asylum adjudication training, 
and encouraging district directors to designate certain INS 
examiners for the handling of asylum applications to improve 
their subject matter expertise. INS headquarters staff have 
visited several district offices and reviewed asylum application 
files. However, any review of asylum decisions would be 
difficult because INS does not require that the applicant’s file 
contain the specific reasons for approving or denying the 
application. 

According to INS headquarters officials, as of September 
1986, DOJ was considering new asylum regulations that would 
provide for a centralized system of asylum adjudication. A corps 
of asylum officers who would report to INS headquarters and not 
to district directors would be established. This organizational 
arrangement, according to INS officials, would likely result in 
more specific guidelines for the adjudication as well as the 
administrative review of claims. INS officials said that no 
significant change can be made in this area without rulemaking; 
therefore, they have concentrated their efforts on developing new 
regulations setting forth procedures which promote greater 
consistency and quality in the decisions. 

APPROVAL RATES 
FOR ASYLUM REQUESTS 

We analyzed asylum applications and other available 
documentation to determine approval rates in a variety of 
circumstances, identify factors associated with approvals and 
denials, and determine whether DOJ decisions and State advisory 
opinions agreed. This analysis revealed differences in approval 
rates between the four countries in our study but does not 
necessarily indicate a bias in the application of asylum 
standards because reasons for the approvals generally are not 
documented. Our analysis of 1,450 asylum files projected to a 
universe of 32,426 applications is discussed below. 

Approval rates vary by country 

Of the 32,426 asylum applications worldwide, 25,167 (78 
percent) were from El Salvador, Nicaragua, Poland and Iran. 
Approval rates for applicants from El Salvador (2 percent) and 
Nicaragua (7 percent) were much lower than approval rates for 
applicants from Poland (49 percent) and Iran (66 percent). The 
worldwide approval rate was 24 percent. For a breakdown of 
approval rates by country, see figure 1.1. 
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At the completion of our case file analysis in 1986, DOJ had 
not decided or documented the status of 4,646 of the asylum 
applications, of which 68 percent (or 3,157 applications) were 
from the four countries we studied. Applications from El 
Salvador made up 53 percent of the undecided cases. 

Asylum applicants entered the United States 
legally and illegally 

Worldwide, 51 percent (16,644) of the asylum applications 
were from aliens who entered the United States either on visitor 
visas (39 percent) or student visas (12 percent) before applying 
for asylum. Thirty-six percent of these applications were 
approved. The approval rate was 30 percent for those who entered 
with visitor visas and 58 percent for those who entered with 
student visas. Forty-two percent of the asylum applications were 
for those aliens who entered without inspection or attempted to 
enter illegally. These were approved at a rate of 2 percent 
worldwide. The legal status for the remaining applicants (7 
percent) could not be determined. 

Aliens from Iran entered predominantly on visitor visas (44 
percent) and student visas (43 percent), and aliens from Poland 
entered usually on visitor visas (86 percent). Aliens from 
Nicaragua also entered on visitor visas (61 percent) but were 
approved at a much lower rate (9 percent) than visitors from Iran 
(64 percent) and Poland (44 percent). 

Almost all applications from El Salvador were from aliens 
who entered illegally (85 percent), of which 0.4 percent were 
granted asylum. The applications for those Salvadorans who 
entered legally had approval rates of 13 percent for those who 
entered on visitor visas and 2 percent for those who entered on 
student visas. 8 See figure 1.2. 
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Asylum requests to INS and EOIR 

Approval rates for applications filed with INS district 
directors only are higher (27 percent) than those originating at 
the EOIR (6 percent) and those initially denied by INS and 
renewed before EOIR (11 percent). Worldwide, 77 percent of 
asylum applications were filed only with a district director, 
while 16 percent were filed with the EOIR, and 7 percent were 
denied by a district director and renewed before an immigration 
judge . Sixty-five percent of the applications from El Salvador 
and approximately 9 out of 10 asylum applications from Iran, 
Poland, and Nicaragua were filed only with a district director. 
See figure 1.3. 
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Asylum requests for fear of 
persecution because of religion 

Worldwide, 4,759 (15 percent) of the asylum applications 
were from aliens who claimed fear of persecution because of 
religion. These applications were approved at a rate of 82 
percent. Most of them, 3,849 (81 percent), were Iranians, with 
an 87 percent approval rate. 

INS and State officials said that the applications based on 
fear of persecution because of religious beliefs had the highest 
approval rate because the applicants' claims were well 
documented and persecution of religious groups is well known to 
occur in Iran. Our analysis supports these observations and 
shows that 86 percent of the applications based on persecution 
for religious beliefs contained supporting documents such as 
baptismal certificates or letters from clergy which specifically 
mentioned the applicant. 

Asylum requests for fear of 
persecution because of race, 
nationality, political opinion 
or membership in a social group 

Fear of persecution because of political opinion was claimed 
on 16,358, or approximately one-half, of the applications 
worldwide. About 18 percent of these applications were approved. 
Almost 90 percent of the applications from Nicaragua and Poland 
were 
were 
were 

fear 
in a 

based-upon political opinion. Such applicants from Poland 
approved at a rate of 51 percent, and those from Nicaragua 
approved at a 7 percent rate. 

Less than 2 percent of the applicants worldwide claimed a 
of persecution because of race, nationality, or membership 
social group. 

Feared mistreatment because of internal strife 

Worldwide, 7,643 (24 percent) of the asylum applications did 
not fall under any of the five categories within the refugee 
definition and feared harm based upon conditions of internal 
civil or military strife. Eighty-seven percent of these 
applications were from El Salvador. All of the applications 
involving internal strife were denied. 

In reviewing asylum claims based upon internal strife, we 
noted that these applications did not always include 
documentation, and the applicants often claimed neutrality in a 
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conflict between the government and guerrilla forces. The 
applicants seldom claimed membership in any organizations. 

: Severity of mistreatment 
described by applicants 

Asylum applicants described a wide range of mistreatment to 
themselves and others in support of their requests for asylum. 
Applicants from different countries who claimed to have suffered 
similar mistreatment did not have similar approval rates. 
Worldwide, among the 9,941 applicants who claimed they were 
arrested, imprisoned, had their life threatened, or were 
tortured, we found an approval rate of 19 percent. Of these 
aliens, applicants from El Salvador and Nicaragua had a much 
lower approval rate than applicants from Poland and Iran. 
However, these statistics should be viewed with caution because 
we could not determine the influence of such factors as the 
adequacy of documentation and severity of mistreatment on 
approval rates. 

~ DOJ and State Department 
~ agree on asylum decisions 

DOJ’s decision to approve or deny an asylum request and the 
State Department’s advisory opinion agreed in 96 percent of 
27,025 cases. For the four counties, the percentage of agreement 
was : El Salvador--99 percent; Nicaragua-099 percent; Poland--96 
percent; and Iran--87 percent. See figure 1.4. 
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In 2,496 applications worldwide, INS received advisory 
opinions that differed from the INS examiners' preliminary 
decisions. INS changed its preliminary decision and concurred 
with State in 92 percent of these cases. For the four countries, 
when State’s advisory opinion disagreed with INS’ preliminary 
decision, the INS final decision agreed with State at a high 
rate--99 percent for El Salvador, 98 percent for Nicaragua, 83 
percent for Poland and 79 percent for Iran. See figure 1.5. 

Flgun 1.1: Pruntaga INS Chmgd Its 
Fl~IDocblonWRon~montolS~ 
Mvlooq Oplnlon Dllbrad From INS 
Pmlhlnuy Docloion (Projoctod L b ) 

IN5 Fmal Dws~on Sayed Wlfh Prellmlnary Declson 

H’ INS F,nal Decwon Changed 10 Agree Wllh Stale Op~mon 

‘Based on a sample of appkatlorls wlh a CY 1984 adwsory ~wr~!on 

‘See Table I I 9 

24 



APPENDIX I 

'FEW DENIED ASYLUM APPLICANTS ARE DEPORTED 

APPENDIX I 

There is a widespread perception by officials at various 
Ilevels of government, several public interest groups, and some 
~news media that the denial of an asylum application is tantamount 
~t0 deportation and the potential for a denied applicant to become 
a victim of persecution upon return to his or her home country. 
Our analysis, however, shows that few denied asylum applicants 
are actually deported. 

Of the 21,032 aliens who were denied asylum, 

--312 applicants (1.5 percent) were deported to their home 
country (none of the deported applicants were from Poland, 
Iran, or Nicaragua but 212 were from El Salvador); 

--434 applicants (2 percent) had a final order of 
deportation issued to them but there was no evidence of 
their departure in INS files; 

--5 applicants (less than 1 percent) had left the 
United States on their own; 

--1,971 applicants (9 percent) were awaiting a hearing 
before an immigration judge or the Board of Immigration 

I Appeals: 

--915 applicants (4 percent) were able to remain in the 
United States because they obtained U.S. residency through 
other immigration provisions such as marriage to a U.S. 
citizen; and 

--17,068 applicants (81 percent) had uncertain immigration 
status because INS had not initiated deportation 

8 proceedings and there was no evidence of their departure 
in INS files.3 

he status for the remaining aliens denied asylum (less than 2 
could not be determined from INS records. 

3Some denied asylum applicants were granted "extended voluntary 
departure" at the discretion of the Attorney General and were 
not required to leave the United States. However, INS does not 
collect statistics on the number of aliens in this status. 
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As our analysis shows, there is a large backlog of denied 
asylum applicants awaiting deportation proceedings. During our 
visits to INS district offices, we identified a backlog of 
approximately 28,000 denied applicants in three cities (Los 
Angeles, Miami, and San Francisco). INS district officials 
stated that they do not have sufficient investigative resources 
to determine whether the aliens have left the United States and, 
if not, to complete the necessary documents (the OSC) to initiate 
deportation proceedings. 

INS officials at the district offices we visited were not 
clear on the policy to initiate actions leading to deportation 
hearings for denied asylum applicants. Their practices varied 
from initiating deportation proceedings for all denied applicants 
to not taking any actions beyond the district director denial of 
the request. A district director said that denied applicants do 
not notify INS if they depart the United States or if they move, 
making them very difficult to locate. 

In June 1985, the INS Commissioner instructed all regional 
commissioners to issue OSCs on all denied asylum applicants who 
are ineligible for discretionary relief and to clear the backlog 
of these cases. INS district officials we met with said, 
however, that they would need a considerable amount of staff time 
and a change in priorities to do this. 

An INS official in San Francisco said that it would take all 
of his 30 investigators 2-l/2 months of full-time work to clear 
their backlog of 7,500 to 8,000 cases. He estimated that the 
EOIR court in San Francisco, which was setting hearing dates for 
November 1987 at the time of our discussion in May 1986, would be 
forced to set hearing dates into the 1990s if INS cleared the 
backlog. INS Los Angeles district officials said that if their 
backlog of 12,000 cases were referred for deportation hearings, 
it would add another year to the court calendar. 

While INS headquarters officials said that many of the 
denied asylum applicants have probably remained in the United 
States, they do not know. INS does not collect information 
regarding how many denied applicants (1) were deported, (2) 
voluntarily left the country, (3) remain in the country under 
other immigration provisions, (4) remain awaiting appeal, and (5) 
remain in the country awaiting follow-up action by INS. 
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DETAILED DESCRIPTION OF 
OBJECTIVES, SCOPE, AND METHODOLOGY 

Senator Arlen Specter, a member of the Senate Judiciary 
Committee, asked GAO to study the practices and procedures of the 
Department of Justice and the Department of State in judging 
applications for asylum in the United States, especially 
concerning applicants from Central America. As agreed with the 
Senator's office, our objectives were to: (1) provide 
information on the standards being applied in granting and 
denying requests for asylum; (2) determine whether DOJ and State 
are applying the same standards across the board, regardless of 
the asylum applicant's country of origin; and (3) provide 
information on the status of denied asylum applicants. 

To accomplish our objectives, we did work at the 
headquarters of the DOJ's Immigration and Naturalization Service; 
the Executive Office for Immigration Review, Office of the Chief 
Immigration Judge; the Department of State, Bureau of Human 
Rights and Humanitarian Affairs; Office of the United Nations 
High Commissioner for Refugees; and INS district offices in 
Baltimore, Chicago, Houston, Los Angeles, Miami, Newark, New York 
City, San Francisco, and Washington, D.C. 

Our work included: 

--conducting interviews with DOJ and State officials; 

--observing asylum interviews and deportation hearings; 

--researching applicable legislation, regulations, and 
operating instructions; 

--reviewing existing studies of the asylum adjudication 
process: and 

--conducting an analysis of approved and denied asylum 
applications nationwide. 

To analyze the asylum applications, we selected a stratified 
random sample of 2,027 advisory opinions issued by State during 
calendar year 1984. We sampled advisory opinions from the four 
countries (El Salvador, Nicaragua, Poland, and Iran) which 
accounted for 79 percent of the total number of applications 
processed by INS in fiscal year 1984. We randomly selected an 
approximately equal number of favorable and unfavorable advisory 
opinions for each of the four countries in order to do a 
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comparative analysis of the characteristics associated with 
approved and denied applications. 

Our sample also included a random selection of advisory 
opinions from other countries to provide an overview of worldwide 
trends. As agreed with Senator Specter’s office, our review of 
asylum applications did not include applicants from Cuba and 
Haiti because of the unique characteristics of their claims. 

We selected 1984 as our base year because we wanted some 
assurance that decisions would have been rendered for the 
majority of the cases selected in our sample. The advisory 
opinions rendered in calendar year 1984 included INS and EOIR 
asylum applications filed mainly from 1980 to 1984. INS, EOIR, 
and State officials informed us that 1984 was a unique year 
because the three agencies processed a large number of cases in 
order to eliminate the backlog of applications that had 
accumulated since 1980. 

We used advisory opinions rendered by State as the universe 
for this study because INS and EOIR records could not provide us 
with the means to identify individuals who had filed asylum 
applications. Because State records identified individuals by 
name and an identifying number, we requested the appropriate 
applicant’s files from INS. We also requested EOIR docket cards 
for aliens awaiting deportation or exclusion proceedings to 
determine the current status of each application. 

Although State had an inconsistent record-keeping system for 
advisory opinions (the Latin American and Caribbean countries 
system differed from that for all other countries), we were able 
to estimate a universe size of 41,398 for 1984. This universe 
consisted of 26,923 individuals from Latin American and Caribbean 
countries (estimate obtained from State records) and 14,475 
applications from the remaining countries (estimate obtained 
directly by GAO by measuring the number of index cards in file 
boxes). An application, though often representing only one 
person, could include an applicant plus family members. State’s 
record-keeping system did not enable us to reconcile these 
different bases for estimating universe size. While we relied on 
these figures for statistical sampling purposes, they did not 
pose a problem to our methodology because we determined from the 
sample both the number of applications and the number of 
individuals they represented, and we made projections from this 
to the entire universe of asylum claims. Furthermore, in the 
process of selecting our sample, we determined by an actual count 
that the universe size was 32,426 asylum applications. 
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In our report, we refer interchangeably to numbers of 
applicants or applications. The reader should bear in mind that 
tne total number of individuals who sought asylum exceeded the 
numbers reported here. 

We selected our sample of 2,027 by using systematic sampling 
with a random start. We then requested INS district offices 
nationwide to provide us with the asylum application files that 
were in our the sample. At the time of our review, 577 files 
were not available because the applications were either not 
located, incomplete, or pending an INS action. However, at the 
outset of our work, INS headquarters officials informed us that 
they might not be able to locate a number of the case files in 
our sample. In anticipation of this, we increased our sample 
size by 25 percent. 

That we were unable to obtain 29 percent of the files 
requested raises some degree of uncertainty about the 
representativeness of our sample. However, when we analyzed the 
mjssing data by reason for unavailability, we found few 
significant differences between the proportions of approved and 
denied applications. Additionally, INS headquarters officials 
told us that file unavailability was a generalized problem and 
should not bias our results. Therefore, while we cannot state 
unequivocally that the 1,450 files we reviewed are completely 
representative of the universe of 32,426 asylum applications, we 
could discern no reason to suspect that the unavailable files 
significantly impacted the representativeness of our sample. 

In reviewing the 1,450 files provided to us, we used a data 
ccllection instrument to collect demographic, immigration and 
p rsecution 
a plication, "p 

information. In extracting data from each 
we exercised judgment in some cases to categorize 

the basis of each asylum request according to the five categories 
set forth in the Refugee Act (persecution feared on account of 
rilce, religion, 
a asocial 

nationality, political opinion, or membership in 

i 
group), and another category of internal civil or 

m litary strife. 

The information was collected and compiled into a 
computerized data base and weighted. We then analyzed the 
information and projected to the universe of 32,426 asylum 
applications. The following table presents the number of 
applications by country, in the universe and in our study. 
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Table II.1 
GAO Study Sample and Final Universe Sizes 

Country 

GAO study sample 
No. of applica- No. of applica- 

tions with tions with 
favorable unfavorable No.of applica- 
advisory advisory tions in 
opinions opinions universe 

El Salvador 126 256 11,004 

Nicaragua 125 256 6,355 

Iran 164 147 6,552 

Poland 154 145 1,256 

Other 15 62 7,259 

Worldwide Eii 32.426 

We also computed the sampling errors associated with 
estimates of the variables in our study. Our projections, with 
resulting upper and lower limits, calculated at the 95-percent 
confidence level, follow in tables II.2 to 11.9. 
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Tble II.7 

C4~arieon of Dapartaant of State Advisory Dpinlons and 

DW Final Daclslons Umn No IN5 Prallainary Dacisfon Was Rendered d 
[ProJectad, with associated smliog errors , et the 95 percent confidence Level b/) 

I I State Advisory Opinions d I DDJ Final bd61On6 I 
I ~~tl-Y I Favor&la Approval Unfavorable Danial 1 Approved Approval Deni ad geni6l I 
I I Opinlms Rate Dplnioua d/ Rats lApplicetlons Rate Applications fbta I 

I I I I 
I I I I 
JEl 6aLvador I 111 4% 2,720 96x1 69 2% 2,762 =I 
I Lower Liult I 29 1% 2,149 SSrl 65 2% 2.196 SSXI 
I Upper Limit 1 194 R 3,299 10011 73 3% 3,335 loarl 
I I I I 
JWlcaragua J 2D7 10x 1,820 =I 234 12% 1,793 =I 
I Laar Liult I 154 7% 1,491 Sal 164 6% 1,466 67% 1 
I Uppar Liult I 261 13% 2,149 loor 3113 15% 2,121 100x1 
I I I I 
Poland I 340 59% 24) 4l%l 332 57% 247 -1 
1 Laar LImIt 1 293 4S 192 32x1 295 47% 199 33x1 
I Upper Liult I 367 69% 266 5l%l 379 6Bx 295 5=1 
I I I I 
IIrm I 992 53% 796 47% I 974 586: 715 -1 
l Lam Limit l 636 35% 569 32x1 M9 39% 513 2=1 
I Upper Liait I 1,156 71% 1,004 62x1 1239 77% 6l7 57x1 
I I I I 
IWorldwide I 2,335 23% 7,906 7nl 2,467 2Q 7,776 7=1 
I Lomar Limit I 1.853 18z 6,679 64x1 1966 19% 6,756 63x1 
I Upper Lislt I 2,819 28x 6,936 90x1 2946 296: 6,796 =I 
I I I I 

a/ Excludas applications uhich WI could not assign the advisory opinion to a fevorable or unfavorable 
category and applications without an IN6 final decision. 

W Based oo a saqle of applications with a Cy 1984 advlsory opinion. 

c/ In appllcetlons where more than one 1964 advisory oplnion was rendered I the latest 1994 opinion ua6 usad. 
d/ Repra6ente opinion6 In uhlch the Department of State did not find that the applicant net the definition 

of a refugee, or 6tated that the applicant could be inallgble for other reascn6, such es found a safe 
haven In a third country, or has an outbtanding offer of resettlement from another country. 
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APPENDIX II 

TABLE II .9 

I  

APPENDIX II 

Selected Estimates and Associated Sampling Errors for Numbers 
Cited in the.Report but not Appearing in Tables II.2 through 
11.8. 
(Calculated at the 95 Percent Confidence Level) 

Description 

Percent of denied applicants who 
remained in U.S. either awaiting 
hearings or under other immigration 
provisions 

Percent of files which did not 
contain any explanation of the basis 
for the INS decision 

Percent of INS files which contained 
reasons and insights regarding the 
basis of the decision 

Percent of State’s advisory opinions 
which contained an explanation for the 
opinion 

Number and percent of the applications 
which claimed a fear of persecution 
on the basis of race, nationality, 
or membership in a social group 

Number of individuals represented in 
32,426 applications 

Number and percent of applications 
from aliens who applied after being 
apprehended and placed in exclusion 
or deportation proceedings 

Number and percent of applications 
appealed to the Board of Immigration 
appeals 

Percent of the applications denied by 
INS because the aliens did not prove 
their eligibility for asylum to the 
satisfaction of INS officials 

Number of applications worldwide on 
which DOJ had not made decision or 
documented status 

Lower 
Estimate limit 

13% 10% 

73% 70% 

27% 24% 

16% 13% 

504 129 
1.6% 0.4% 

64,026 60,592 

7,571 6,539 
23% 20% 

313 13 612 
1% 0% 2% 

91% 85% 98% 

Upper 
limit 

17% 

76% 

30% 

18% 

880 
3% 

67,460 

8,603 
27% 

4,646 3,761 5,532 

40 
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APPENDIX II APPENDIX II 

De+2ription 

Number and percent of undecided or 
undocumented applications from the 
four study countries 

Percent of undecided applications 
from El Salvador 

Number and percent of applications 
wo’rldwide from aliens who entered 
either on visitor or student visas 

Approval rate for applicants who 
entered on visitor or student visas 

Pe’rcent of applicants who entered 
wiithout inspection or attempted to 
enter illegally 

Adproval rate for applicants who 
eritered without inspection or 
attempted to enter illegally 

Percent of asylum applications 
from Iran, Poland, and Nicaragua 

ich were filed only with a 
strict director 

of worldwide applications 
from Iran and claimed a fear 

persecution because of religion 

rcent of the applications based 
persecution for religious beliefs 

ich contained supporting documents 

Percent of the Nicaraguan and Polish 
plications which were based on 

opinion 

Percent of internal strife applications 
which were from El Salvador 

41 

Estimate 

3,157 
68% 

16,644 
51% 

36% 

42% 

Lower 
limit 

Upper 
limit 

2,565 
50% 

3,748 
86% 

38% 69% 

15,668 
48% 

17,619 
54% 

32% 

39% 

1% 

90% 

40% 

44% 

3% 

94% 

81% 69% 93% 

86% 70% 100% 

88% 85% 91% 

87% 74% 99% 
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l 

. 

Description 
Lower Upper 

Estimate limit limit - P 

El Salvador 3,158 2,565 3,750 
Nicaragua 2,898 2,541 3,255 
Poland 604 542 666 
Iran 907 657 1,157 
worldwide 9,941 8,886 10,996 

Number of applicants who stated they were 
arrested, imprisoned, had their life 
threatened or were tortured 

Approval rates for applicants whd 
stated they were arrested, imprisoned, 
had their life threatened or were 
tortured 

El Salvador 
Nicaragua 
Poland 
Iran 
Worldwide 

3% 
7% 

55% 
64% 
19% 

2% 4% 
5% 10% 

46% 65% 
35% 93% 
14% 24% 

Number of applications that contained 
both a State opinion and a DOJ final 
decision 

El Salvador 8,535 
Nicaragua 6,022 
Poland 1,203 
Iran 5,596 
Worldwide 27,025 

Percentage DOJ final decision agreed 
with State advisory opinion 

7,984 9,087 
5,869 6,174 
1,178 1,228 
5,343 5,850 

26,106 27,944 

El Salvador 
Nicaragua 
Poland 
Iran 
Worldwide 

99% 90% 100% 
99% 95% 100% 
96% 93% 100% 
87% 80% 94% 
96% 91% 100% 

42 
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Description 
Lower Uew 

Estimate limit limit 

Number of applications in which INS 
preliminary decision differed from 
State advisory opinion 

El Salvador 839 493 1,184 
Nicaragua 364 201 528 
Poland 175 135 215 
Iran 677 470 884 
Worldwide 2,496 1,915 3,077 

Percentage INS changed its final 
decision when State opinion differed 
from INS preliminary decision 

El Salvador 
Nicaragua 
Poland 
Iran 
worldwide 

99% 
98% 
83% 
79% 
92% 

82% 100% 
75% 100% 
65% 90% 
55% 93% 
63% 97% 

(183541) 
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