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First Step Completed In Conversion
To Senior Executive Service

GAQO examined the conversion of various
Federal executive authorities and systems to
the Senior Executive Service and found that
the Office of Personnel Management did a
creditable job as the focal point for conver-
sion. But several issues resulting from the con-
version and from other aspects of the system
stilt raise concerns.

Presently, SES salariesare compressed and mea-
sures being considered by the Congress couid
further restrict SES pay and inhibit perform-
ance awards and executive ranks envisioned by
the Reform Act. Continual turmoil on matters
of executive compensation is having negative
effects on SES members.

GAO recommends that the Congress allow
annual pay adjustments, discontinue linking
congressional and Executive Level 11 salaries,
and allow bonus and rank provisions of the
Reform Act to take effect. Also, recommen-
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To the President of the Senate and the C
Speaker of the House of Representatives

This report discusses the transition and conversion of
agency positions and personnel to the Senior Executive Serv-
ice. We are making a number of recommendations to the
Director, Office of Personnel Management, and to the Congress
for improving Service operations and helping insure its long-
range success. The Service was established by title IV of
the Civil Service Reform Act of 1978 (Public Law 95-454).

We made our review because of the importance of the
Senior Executive Service to the success of Civil Service
Reform and because of congressional interest and concern
that provisions of the act be properly and effectively im-
plemented. The act provides for General Accounting Office
oversight responsibility to assess the effectiveness and
soundness of Federal personnel management.

We are sending copies of this report to the Director,
Office of Management and Budget; the Director, Office of
Personnel Management; and other interested parties.

L /Y,

Comptroller General
of the United States
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COMPTROLLER GENERAL'S FIRST STEP COMPLETED IN
REPORT TO THE CONGRESS CONVERSION TO SENIOR
EXECUTIVE SERVICE

The Senior Executive Service (SES) became a
reality in the Federal Government on July 13,
1979, when more than 98 percent of Federal
executives in SES~-designated jobs became
members.

The Office of Personnel Management (OPM)

did a creditable job as the focal point for
converting positions and executives to SES
despite rigid time constraints and the need
to make major changes in Federal personnel
management, but some concerns remain. Also,
OPM and the agencies are still designing

and implementing major elements--like per-
formance appraisal and executive development
systems.

Created by the Civil Service Reform Act of
1978 as one of several ways to improve Fed-
eral personnel management, SES covers most
executive branch managers in positions clas-
sifiable at GS-16 through Executive Level
IV. OPM is responsible for executing, ad-
ministering, and enforcing rules and regula-
tions governing SES. However, SES has a
minimum of regulations which is consistent
with OPM's goal of decentralizing personnel
management. (See p. 1.)

Whether SES will improve the efficiency and
effectiveness of the Federal Government will
be determined by practical application and
the ability of agencies to improve the qual-
ity of public service. Its success will re-
quire the combined work of the Congress,
OPM, executive agencies, and SES executives.
(see p. 7.) GAO identified several specific
areas which still require attention.

OPM's review of possible SES positions during
the first allocation process was affected by
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tight time schedules and the many positions
to be considered. Greater consistency can
be achieved in the next allocation process
if OPM prepares guidelines for agencies and
internal review procedures which will draw
on the knowledge gained in the first alloca-
tion process. (See p. 9.)

SES has two types of positions: general and
career reserved. The general position is
the norm--executives with career, noncareer,
or limited status may occupy this position.
Only a career appointee can occupy a career-
reserved position.

GAO found positions that appeared to meet
the career-reserved criteria which were
designated "general" and positions with
similar responsibilities being treated dif-
ferently. For example, several agencies
designated key internal audit positions as
general. OPM needs to consider adding sev-
eral occupational disciplines to its cri-
teria for positions normally career reserved
and increase monitoring to insure that gen-
eral positions are properly designated and
do not involve duties which warrant career
reserved. (See p. 11.)

OPM will need to be aware of agency prac-
tices in making noncareer and limited ap-
pointments. These appointments can be up
to 15 percent of SES positions, but merit
staffing procedures are not required for
these appointments and much of the respon-
sibility for them rests with the agencies.
(See p. 18.)

Executives who would have otherwise received
an SES noncareer appointment, but who had
reinstatement eligibility to a position in
the competitive service, were given the op-
portunity by the Reform Act to request re-
instatement to career status. OPM issued

a regulation to also allow conversion to
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career status of individuals serving in
Schedule C, noncareer executive assignment,
noncareer Executive Schedule, and limited
executive assignment positions based on
prior career-type experience in the excepted
service. GAO believes OPM needs legislative
authority for these latter conversions. GAO
also believes OPM should verify whether exe-
cutives who converted to career status were
incumbents of positions when these positions
were designated as SES positions. Incum-
bency was required by the Reform Act and OPM
regulations. (See p. 21.) '

About 1,000 special agency authorizations
are excluded from SES and a 10,777 "pool"
of executive positions established by the
Reform Act. Most of the authorizations are
not being used. The "repealer provision"
of the Reform Act should be amended to re-
move special agency authorizations not
being used. (See p. 27.)

The pay-setting process, as envisioned by
the Reform Act, and the introduction of
performance awards (bonuses)} are among the
most innovative and appealing features of
SES. However, salaries of SES members are
presently compressed by the linkage of con-
gressional and Executive Schedule salaries
and the limitations on the annual pay ad-
justments for executives which have been
imposed by law. About 90 percent cf SES
executives receive the same pay.

The Congress was considering placing still
further restrictions on the aggregate amount
of pay, bonuses, and Meritorious Executive
and Distinguished Executive ranks allowed
SES members. If annual adjustments are
continually denied or limited, and if lump-
sum payments for bonuses and ranks are re-
stricted, the morale of SES members will be
seriously affected. 1In addition, some of
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the success agencies have had in encourag-
ing Federal executives to join SES will
almost certainly be nullified.

Moreover, incentives for greater excellence
which the Congress was striving to stimulate
with the Reform Act's pay for performance
provisions can be stifled. The restriction
or withdrawal of performance awards and
ranks could be construed by many executives
who have elected to join SES as a breach of
faith and would remove a major inducement

to join SES, thereby greatly weakening the
SES system. (See p. 30.)

Potential for inequities exists in awarding
bonuses. The Reform Act stipulates that
performance awards may be granted to 50 per-
cent of the total SES positions in an agency.
Only career executives are eligible for
bonuses. Therefore, career executives in
agencies with a high percentage of noncareer
executives have a significantly greater op-
portunity to receive bonuses. Some agencies
will be able to pay most or all of their
career executives bonuses, while others

must limit bonuses to about 50 percent of

" their career executives. The problem could
be solved by amending the Reform Act to
specify a maximum percentage of career
appointees who can receive bonuses in any
agency during any one fiscal year. (See

p. 34.)

OPM's responsiveness to agencies' needs for
guidance and its ability to provide over-
sight to insure that agencies effectively
implement and operate SES will enhance the
potential for success. OPM has provided
technical assistance, regulations and guid-
ance, evaluation, and compliance assistance.
But opportunities exist for strengthened
guidance and compliance efforts.
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--Most of the eight agencies GAO visited
had some concerns with aspects of OPM's
written guidance, especially its timeli-
ness. But, most of the concerns agencies
expressed at that time have been corrected
by subsequent regulations and guidance.
OPM now needs to obtain feedback from
agencies to insure that agencies have
enough information to fully implement and
operate SES. (See p. 40.)

-=-0OPM compliance reviews focus on verifying
agency actions to implement and operate
SES. Although the compliance program has
expanded since it began during conversion,
GAO believes that more frequent onsite re-
views of agencies are needed. OPM person-
nel who do most of the onsite compliance
work also provide day-to-day technical as-
sistance to agencies. Future compliance
planning should consider separating these
duties. (See p. 42.)

--Two agencies initially appointed officials
of their new Offices of Inspector General
to SES performance review boards. To help
insure the independence of agencies' audit
and investigative functions, agencies
should not appoint executives of Inspector
General and internal audit offices to
these boards. (See p. 47.)

RECOMMENDATIONS TO OPM

The Director of OPM should:

--Develop criteria for agencies' use in re-
questing future allocations of SES posi-
tions and establish internal criteria and
procedures to aid OPM personnel in achiev-
ing consistency in their reviews of these
allocation requests. (See p. 1l1l.)
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--Consider adding occupational disciplines
associated with personnel, statistics,
finance, and budget functions to its
career-reserved criteria and be alert to
adding other disciplines requiring impar-
tiality or the public's confidence in
Government. (See p. 18.)

--Review general positions of SES to insure
proper designation. (See p. 18.)

~--Propose a corrective amendment to the
Reform Act to include substantial career-
oriented service in career-type positions
as a basis for career SES appointment
under the career conversion provisions
for Federal employees serving in non-
career, Schedule C, limited executive
assignments, and similar appointments.
(See p. 26.)

~--Verify the incumbency requirement for exe-
cutives who (1) converted from noncareer
to career status and (2) make similar
future conversions. (See p. 26.)

~-Propose an amendment to clarify the
"repealer provision" of the Reform Act
regarding special agency authorizations.
(See p. 29.)

--Propose legislative, or, if appropriate,
regulatory changes to achieve consistency
among agencies as to the maximum percent-
age of career executives eligible for
bonuses in any one year. (See p. 39.)

--Require an increase in number and fre-
quency of OPM onsite compliance reviews
of agencies' SES activities. (See p. 46.)

--Evaluate the possibility of separating
organizational responsibility for compli-
ance reviews from technical assistance
and other similar duties. (See p. 46.)
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--Provide guidance to agencies directing
that they avoid appointing officials re-
sponsible for auditing and investigating
agency personnel activities to performance
review boards and executive resources
boards. (See p. 49.)

RECOMMENDATIONS TO THE CONGRESS

Salary increases for Federal executives have
been limited or denied despite statutes
which allow annual adjustments. Also, the
Congress has been considering measures which
would restrict the amount of bonuses and
ranks that could be paid SES executives.

SES success would be enhanced by the success-
ful functioning of the present system. Any
productivity gains that can be accomplished
through the SES compensation plan would re-
turn many times its cost. GAO recommends
that the Congress

-~-allow the annual adjustments for execu-
tives under Public Law 94-82 to take
effect (see p. 33),

--discontinue the practice of linking con-
gressional and Executive Level 11 salaries
(see p. 33), and

--allow the bonus and rank provisions of
the Reform Act to take effect (see p. 39).

AGENCY COMMENTS AND QUR EVALUATION

In general, OPM agrees with matters dis-
cussed in this report. The Director of OPM
expressed his concern at the recent congres-
sional initiatives to limit aggregate SES
pay to $52,750. He believes that such lim-
itations, which restrict the ability to re-
ward outstanding executives, will stifle the
SES program and adversely affect executive
recruitment and retention. (See app. III.)
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GAO concurs with the Director's concerns
and believes that congressional action lim-
iting SES pay and bonuses could undermine
the chances for success of SES which is
vital to achieving the goals of civil serv-
ice reform.

RECENT CONGRESSIONAL ACTION

On July 2, 1980, the Congress included lan-
guage in the Fiscal Year 1980 Supplemental
Appropriations Act which allows aggregate
pay for SES executives up to the level
authorized by the Reform Act, but limits
bonus payments to 25 percent, rather than
50 percent of SES positions. In addition,
GAO was directed to do a thorough study, in
cooperation with OPM, of bonus system pay-
ments and to report the findings to the
authorizing and appropriation committees.

This action alleviates to a large degree the
situation for fiscal year 1980, but a House
proposal still retains language which would
prohibit the October 1980 adjustment and
limit aggregate SES pay for fiscal year 1981
to $52,750. Thus, GAO's concerns about pay-
setting practices and restrictions on bonus
and rank payments remain.

Continuing dialogue which focuses on com-
pressing executive pay and limiting bonus
and rank awards serves to create turbulence
and declining morale among senior executives.
GAO believes that the innovative features

of the compensation plan for SES members,

as set forth in the Reform Act, should not
be abandoned before they have been given

a chance to work. As directed, GAO will be
especially alert for abuses of bonus payments
in reviews of performance appraisal systems
required by the Civil Service Reform Act of
1978, '
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CHAPTER 1

INTRODUCTION

The Senior Executive Service (SES), called by some the
cornerstone of efforts to improve the Federal personnel
management system, was created by title IV of the Civil
Service Reform Act of 1978 (Public Law 95-454). SES is a
gradeless system where salary and status are personal and
not dependent on the position one occupies. The SES system
is to :

--provide better management of the number and distri-
bution of Federal executives,

--give agency managers greater flexibility in assign-
ing executives where they are most needed,

--insure that career people entering SES have manage-
rial qualifications,

--make executives individually accountable for their
per formance,

--permit removal of those whose performance is less
than fully successful and does not show improvement,

--link compensation with performance,

--offer increased advancement opportunities to career
executives, and

--simplify the numerous pay and other laws previously
governing senior executive levels.

SES STRUCTURE AND PROCESS

SES covers managerial/supervisory positions in the
executive branch classifiable at General Schedule (GS)-16,
17, and 18 and Executive Levels IV and V (or their equiva-
lents) that do not require Senate confirmation. Certain
positions remain outside SES by statutory exclusion or
by the President on recommendation from the Office of
Personnel Management (OPM).

The Civil Service Reform Act of 1978 also establishes
an overall limit of 10,777 on SES positions plus non-SES
GS supergrade positions. The law further limits to 517
the scientific and professional executive positions in
research and development that are outside SES and GS.




Four types of appointments can occur under SES. They

Career: Selection under the merit staffing process--
OPM approves candidates' managerial qualifications.

Noncareer: Selection not under the merit staffing
process——-0PM does not review candidates' managerial
qualifications.

Limited term: Nonrenewable appointment to a position
the duties of which expire within 3 years.

Limited emergency: Nonrenewable appointment for up to
18 months to meet an urgent need.

At least 85 percent of SES appointments Government-wide
must be career. OPM determines the proportion of noncareer
appointments in an agency. The number usually does not
exceed 25 percent in an agency, with total Government-wide
noncareer appointments limited to 10 percent of SES posi-
tions. Limited appointments may not exceed 5 percent
of SES positions.

The act requires each agency to establish one or more
executive resources boards (ERBs) comprised of its top
management. ERBs conduct the merit staffing process for
career appointees. Also, OPM has recommended that agencies
delegate much more responsibility to their ERBs for SES
management, including executive personnel planning, staffing
and development, position management, pay management, per-
formance appraisals, performance awards, and evaluation of
executive personnel management.

OPM must establish one or more qualifications review
boards to certify the executive qualifications of candidates
for initial appointment as career appointees. The agency
head or other agency appointing authority will select non-
career and limited appointees. An agency may make a limited
appointment only with specific authorization from OPM.

SES has only two types of positions-——general and career
reserved. General positions are the norm and executives
with career, noncareer, or limited appointments may hold
them. Career-reserved positions are restricted to career
employees to insure impartiality or the public's confidence
in Government.

The Reform Act requires five or more SES pay rates. The
President established six levels of pay--Executive Schedule
(ES)-1 (lowest) through ES-6 (highest). The act requires
that the lowest rate be at least equal to the first step
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of GS~16 and that the highest not exceed that for Executive
Level IV. The salaries of executives converting to SES may
never be reduced below their payable salary at the time of
entry.

Career executives in SES with fully successful per-
formances can receive lump-sum per formance awards (bonuses)
of up to 20 percent of their base pay. The number of awards
granted in any fiscal year may not exceed 50 percent of all
SES positions in an agency. Career executives are also
eligible for Meritorious Executive and Distinguished Execu-
tive ranks: :

-~Meritorious Executive can be awarded to up to 5 per-
cent of SES a year as a one-time lump-sum payment
of $10,000.

--Distinguished Executive can be awarded to up to 1 per-
cent of SES a year as a one—time lump-sum payment of
$20,000.

The act requires each agency to develop, according to
OPM standards, one or more SES performance appraisal systems
designed to

--permit accurate evaluation of performance based on
criteria which specify a position's critical elements,

--provide for systematic appraisals of performance,
--encourage excellence in performance, and

--provide a basis for determining eligibility for
retention and for performance awards.

OPM must review each agency's performance appraisal
system to determine if it meets the requirements of the act.
The first performance rating must occur no later than October
1980, but can take place as early as February 1980. Each
agency must establish one or more performance review boards
(PRBs) responsible for making recommendations on per formance
ratings and awards to the agency's appointing authority and
its ERB.

The act also requires that OPM or agencies establish
programs for the systematic development of candidates for
SES and for the continuing development of incumbent senior
executives. OPM will assist agencies in establishing such
programs and in monitoring their implementation. The act
allows agencies to grant sabbaticals of up to 11 months in
any l0-year period to career executives meeting certain
tenure requirements,




SES CONVERSION

Conversion was the process through which positions from
the various executive authorities and systems were designated
as SES, and executives already in these positions were given the
opportunity to join the new SES. The process was accomplished
under rigid time schedules because the Reform Act required
that SES be effective 9 months after enactment——July 13, 1979,

OPM required agencies to submit by January 1, 1979,
requests for SES positions; non-SES GS-16, 17, and 18 posi-
tiong; and non-8SES and non-GS supergrade equivalent scientific
and professional positions. These requests were to include
sufficient numbers to permit incumbents to convert to SES
or to remain in non-SES positions. In addition, agencies
requested SES allocations for GS-15 positions they believed
should properly be in SES and for SES positions needed for
major program innovations or expansions planned during -the
initial authorization period (Apr. 1979 to Oct. 1981).

iE

In reviewing agency requests, OPM used a variety of
technigues including its knowledge of agency organizations.
OPM only gave agencies allocations in total numbers, rather
than by designated position titles. Thus, agencies could
establish and fil position they believed should be
in SES, lont e agencies remained within their
allocations,

OPM, bound by the 10,777 position ceiling, initially
allocated 9,296 authorities for SES and non-SES GS super-
grade positions to the Federal agencies. Of those author-
ities, 8,394 were for SES positions.

OPM made these allocations in March 1979,
ions agenciesg designated as SES had 90
ion to join SES or to decline and there-
current appointment and pay. These execu-

i mation on the type of position offered
served), the pay rate, their SES con-

2 noncareer, or limited), and their

- decline conversion. Over 98 percent
accepted conve and formed the nucleus of executives
entering SES on July 13, 1979.

Shortly after
incumbents in
davs & N
by retain th
tives receily
{general ot ]
version status (¢
status should tb

5 assigned the administration of
SES Division of the Executive Person-
lopment Group of OPM. The SES Divi-
rovide agencies with maximum flexibility

] ited to their own needs. OPM
‘egulations on such areas
merit staffing, and data reporting.
mphlets and issued films and has

The Dir
the SES program to
nel and Manage
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4




held many briefings and seminars on SES. Finally, OPM has
provided technical assistance to agencies on request. Al-
lowing agencies maximum flexibility during conversion has
resulted in an SES personnel system which is predominantly
agency designed and operated.

SCOPE OF REVIEW

We examined title IV of the Reform Act and its legisla-
tive history, regulations, procedures, guidance, and other
documents OPM provided to agencies and senior executives.

We also held extensive discussions with OPM officials and
reviewed records to ascertain and assess OPM's role and pro-
cess used in the conversion of agency positions and personnel
to SES.

We reviewed the conversion process at eight selected
agencies through discussions with agency officials and review
of supporting records. The agencies were:

--Department of Defense (DOD), including the Office of
the Secretary, Army, Navy, Air Force, and the Defense
Logistics Agency:

--Department of Commerce;

--Community Services Administration;

--Federal Trade Commission;

--Merit Systems Protection Board;

--National Aeronautics and Space Administration (NASA);

--Small Business Administration; and

--Veterans Administration.

The agencies were diverse in size and function and
kinds of executive appointments. Our work was centered at
the headquarters offices of these agencies where most of the
conversion process occurred and where most of the senior
executives are located. We also interviewed officials at
the Office of Management and Budget on their role in SES
conversion.

We reviewed literature, research studies, and reports
relevant to SES prepared both before and after SES conversion.

Finally, we attended several seminars and training sessions
on SES.




AGENCY COMMENTS AND OUR EVALUATION

In general, OPM agrees with matters discussed in this
report. The Director of OPM expressed his concern at the
recent congressional initiatives to limit aggregate SES
. pay to $52,750. He believes that such action will stifle
the SES program and adversely affect executive recruitment
and retention. (See app. III.)

We concur with the Director's concerns and believe
that congressional action to limit SES pay and bonuses
could undermine the chances for success of SES which is
vital to achieving the goals of civil service reform.




CHAPTER 2

CONVERSION TO SES IS COMPLETED

BUT ISSUES CONCERNING THE PROCESS

REMAIN THAT NEED ATTENTION

SES became a reality on July 13, 1979, despite rigid
time schedules for converting to the new system and the need
for major changes in Federal personnel management. On this
date, 6,838 executives became members. More than 98 percent
of the incumbents in SES designated positions elected to
join.

In light of its time constraints, OPM did a creditable
job serving as the focal point for SES conversion. But con-
cerns remain as SES operates in its initial months, and
OPM and other agencies are still designing and implementing
some major elements--like performance appraisal and executive
development.

Whether SES will improve the efficiency and effectiveness
of the Federal Government is an issue we believe will be best
answered by the test of practical application and the ability
of agencies to improve the quality of public service. The
innovative and complex tasks of implementation continues and
will require the skills, participation, and cooperation of
the Congress, OPM, executive agencies, and the SES executives
themselves to insure the long-range success of this new system.

We identified several concerns arising around the time
of conversion. These include

--the position allocation process, position designations,
and appointments (discussed later in this chapter);

--pay and performance awards (ch. 3); and

--OPM's role in providing guidance and oversight to
agencies (ch. 4).

Actions by OPM, and in some areas by the Congress, should
enhance the potential for SES success. We are making separate
reviews on the subjects of performance appraisal and executive
development, both crucial to the success of SES.

SES was established to provide the flexibility needed
by agencies to recruit and retain the highly competent and
qualified executives needed to provide more effective manage-
ment. The Reform Act included a number of safeguards to help
protect career executives and help guard against undue politi-
cization. These safeguards include
/




~-a requirement that noncareer appointments not exceed
10 percent of SES positions Government-wide and usually
not exceed 25 percent in any agency (no such limitation
previously existed),

--a requirement to designate certain positions requiring
impartiality or the public's confidence in the impar-
tiality of the Government as "career reserved,"

--the establishing of a 120-day waiting period after
the beginning of a new Presidential administration
before a performance appraisal and rating may be
made of a career appointee, and

--the establishing of a 120-day waiting period before
new agency heads or immediate noncareer supervisors
can reassign or transfer career executives involun-
tarily.

Many of the personnel office officials we interviewed
made positive comments about the executive personnel manage-
ment changes occurring as SES was being implemented. Some
officials, however, expressed concern about the potential
for abuse that could occur with SES's added flexibility.

A few examples follow:

--One official said the ideas behind SES are sound,
but they could be endangered by overregulation by
OPM or politicization by agencies. SES's ultimate
success will depend on the quality of people
influencing it.

--Another official said the success of the SES pay and
bonus systems will depend on SES members being rated
on the basis of performance rather than on political
objectives.

--A third official said the managerial flexibility will
better enable agencies to get their job done but con-
trasted this flexibility to greater susceptibility to
politicization.

The extent to which top agency managers use and not abuse the
added flexibility will affect the success of SES.

This chapter focuses on specific issues about the con-
version process. Matters which require additional attention
include

--the process for allocating SES positions to agencies,




~-criteria for establishing and method of monitoring
career-reserved designations,

~-controls over noncareer and limited appointments,

~-process for converting executives from noncareer to
SES c.reer status through reinstatement, and

~-positions excluded from SES coverage.

OPPORTUNITIES FOR GREATER CONSISTENCY
IN FUTURE ALLOCATIONS OF SES POSITIONS

Several factors affected OPM's review of possible posi-
tions for SES during the first allocation process. These
included

--tight schedules for determining and allocating SES
and non-SES supergrade positions,

~--the many positions to be considered, and

--the limited amount of agencies' documentation to support
their SES position needs.

Greater consistency can be achieved in the next allocation
process with OPM guidelines to agencies and internal review
procedures which draw on the knowledge gained in the first
allocation process. The process should result in enough
allocations to accomplish agency missions and yet avoid
excessive allocations that could result in unnecessary spend-
ing for salaries and benefits.

The Reform Act requires each agency to examine its needs
for SES positions every 2 years and to submit a written
request to OPM for a specific number of these positions.

The agency request must

--be based on the agency's anticipated program activ-
ities and budget requests and other factors as
prescribed by OPM and

--identify, by position title, those positions proposed
to be career reserved or proposed to be removed
from that designation and justify such actions.

OPM, in consultation with the Office of Management and
Budget, must then review each agency's request and authorize
a specific number of SES positions for each agency.

Guidelines dated November 22, 1978, required agencies
to submit requests for their initial allocation of supergrade
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positions for April 1979 through October 1981 to OPM by
January 1, 1979. Thus, agencies had to quickly identify
their supergrade needs, including sufficient numbers to per-
mit incumbents to convert to SES or to remain in non-SES
positions. Agencies could request numbers of SES positions
to upgrade existing GS-15 positions which they believe should
properly be in SES and to satisfy any planned major program
innovations or expansions during the authorization period.
Also, agencies were to include a proposed number of SES non-
career appointments and a proposed number of career-reserved
positions.

Some agencies submitted more positions to OPM than
they could reasonably expect to be approved for SES, while
others analyzed and put priorities on the positions they
believed essential to maintain operations. According to
OPM officials, agencies submitted varying amounts of support
with their submissions: from lengthy descriptions of éach
position to little more than a list of positions.

OPM was also faced with rigid time limits in reviewing
agency submissions. The process for allocating positions
to agencies required scrutiny of agency justifications by
the agency officer branches (within the SES Division) and
discussions and negotiations with agency officials to arrive
at final allocation numbers. OPM gave tentative allocations
on February 23, 1979, and made most final allocations to
agencies by April 2.

According to OPM personnel responsible for reviewing
agency requests, no specific internal guidelines or criteria
were rigorously applied during the reviews. Reviewing offi-
cials determined allocations based on their knowledge of
agency organizations and programs. They used certain classi-
fication principles, position comparison, and professional
judgment. According to OPM agency officers, the time limits
did not allow for extensive use of classification standards.
Furthermore, agencies did not have to use new authorities for
those positions OPM believed were necessary but could substi-
tute other positions. Consequently, even though OPM reviewed
positions requested by agencies, the agencies decided which
positions should be SES.

During our review of the allocation process, we noted
inconsistencies had occurred. For example, DOD was authorized
a "pool" of 28 SES positions for unexpected emergencies.

DOD was the only agency we found that was given such a pool
which was not justified for a specific programed need. Other
agencies, which d4id not reguest "emergency" positions, were
told to first attempt to satisfy any emergency need within
their authorization before coming to OPM on a case-by-case
basis to request additional positions.
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DOD was also authorized 20 SES slots for use in executive
development. According to OPM officials, other agencies did
not get similar slots because they did not propose a plan.
However, OPM had not received or approved a formal plan
for the use of these slots at the time DOD's positions were
allocated.

Also during the authorization process, OPM determined
that the Government-wide level of occupied noncareer authori-
ties was very close to the 10-percent limitation established
by the Reform Act. 1In fact, OPM told agencies they could
only receive enough noncareer authorities to convert their
current onboard, noncareer executives into SES. However, NASA
was initially allocated 100 percént of their request (24 non-
career authorities) when less than 50 percent of the request
would have satisfied their conversion needs. NASA had no
spec1f1c need for the additional noncareer authorities. Other
agencies received little or no increase. OPM subsequently
reduced the number of NASA's noncareer authorities to 18.

CONCLUSION

Agency missions change over a period of time as do the
duties and responsibilities of individual positions. Thus,
OPM's review of agency position requirements every 2 years
is necessary and crucial to insure allocations are fair
and equitable among agencies.

RECOMMENDATION

To help achieve greater consistency in the next alloca-
tion process, we recommend that the Dlrector of OPM require
that criteria be established for agencies' use in requesting
future allocations and also that criteria and procedures be
developed to aid OPM agency officers and their staffs in
achieving consistency in internal reviews of these allocation
requests. The procedures should draw on the knowledge gained
in the first allocation process.

CRITERIA AND MONITORING OF CAREER-
RESERVED POSITIONS NEED IMPROVEMENT

Although OPM issued criteria on the definition and
interpretation of SES career-reserved positions, we found

~--positions that appeared to meet the criteria but were
designated "general" and

--positions with similar responsibilities being treated
differently.
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OPM needs to consider adding several occupational disciplines
to its criteria for positions normally career reserved and
increase its monitoring efforts to insure general positions
are properly designated and do not involve duties which
warrant career-reserved designations.

Two types of positions are in SES: general and career
reserved. The general position is the norm, and executives
with career, noncareer, or limited status may occupy the
general position. Only a career appointee can occupy a
career-reserved position.

The President's Reorganization Project on Personnel
Management summarized the important role of the career-
reserved designation by stating:

"Some executive positions are concerned primarily
with managing ongoing programs and have limited
policy involvement. Others, by the nature of
their responsibilities, are highly sensitive and
should be administered in a non-partisan way. For
example, the public must be assured that the tax
laws are applied fairly, that contracts are let
without favor, and that regulations are enforced
equitably. For the sake of efficiency in the
first instance and of public confidence in the
second, these types of managerial positions
should be reserved for career employees.

"Designations of positions as 'career reserved'
will be made by the agencies, with post-audit
by the Office of Personnel Management. * * *
will be authorized to add groups of positions to
the career reserved category."”

These features were incorporated in Civil Service Reform
legislation and further explained through OPM guidance and
regulations.

The Reform Act requires that a position be designated
career reserved if the filling of the position by a career
appointee is necessary to insure impartiality or the public's
confidence in the impartiality of the Government. Each
agency head is responsible for designating career-reserved
positions in the agency. The law, however, requires OPM
to periodically review gerieral positions, and if it deter-
mines that any of these positions should be career reserved,
OPM will direct the agency to so designate it.

As required by the Reform Act, OPM prescribed procedures
to agencies governing the designation of career-reserved
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positions. These procedures initially identified career-
reserved positions as those whose principal duties

"involve day-to-day operational responsibilities
without responsibility for or substantial involve-
ment in the determination or public advocacy of
the major controversial policies of the Adminis-
tration or agency, in the following occupational
disciplines:

~-adjudication and appeals,

--audit and inspection,

--civil or criminal law enforcement and compliance,
--contract administration and procurement,

--grants administration,

~-investigations and security matters,

—;tax liability matters, and

--scientific or other highly technical or professional
-disciplines.”

The procedures also state that career-reserved positions
should include other positions requiring impartiality, or
the public's confidence in impartiality, as determined by
an agency in light of its mission.

Following OPM-prescribed criteria, agencies made initial
.career-reserved or general designations in their submissions
of SES requirements to OPM.

Interim regulations issued in December 1979 include
essentially these same OPM criteria as above. The regula-
tions, however, allow positions in a scientific or highly
technical or professional discipline to be looked at indi-
vidually to determine whether they meet the law's criteria of
impartiality. The regulations also require OPM approval
before an agency may change the designation of an established
position from career reserved to general or from general to
career reserved.

13




Additional occupational disciplines
may need to be added to OPM regulations
on career-~reserved designations

The OPM guidance and later interim requlations identified
several occupational disciplines as career reserved when the
principal duties involved day-to-day operational responsibili-
ties without substantial involvement in the major controver-
sial policies of the Administration or the agency. During
our visits to agencies, some officials said that jobs in
personnel, statistics, and finance and budget should also be
career reserved.

Officials from several agencies felt strongly that SES
positions in personnel should be career reserved. Some
agencies had designated their personnel directors and other
personnel management officials as career reserved. Consid-
eration of these positions as normally career reserved. was
first discussed in the President's Reorganization Project
on Personnel Management which predates the Civil Service
Reform Act. The project staff report included many of the
same occupational disciplines as in the present regulations
as appropriate for career reserved but also included "Internal
Administrative Management (including personnel)." Also, in
commenting on the legislative proposal, at least one agency,
the Department of Commerce, said that it would be desirable
for all agencies to reserve certain executive positions for
career designation for the sake of public confidence including
those in personnel management.

Strong concern was also expressed early in the conversion
process that senior positions in statistical units be career
reserved to insure the public's confidence in the products
of statistical programs. In February 1979 the Statistical
Policy Coordination Committee, established by the President
to advise and assist on the improvement, development, and
coordination of statistical activities, forwarded to OPM a
resolution that recommended

"* * * the Office of Personnel Management adopt
criteria and regulations reflecting a general
policy of designating Senior Executive Service
positions in statistical bureaus and operating
units as career reserved."

The American Statistical Association and the Advisory Council
on Education Statistics approved similar resolutions.

Although OPM regulations did not specifically address
senior positions in statistical units, major statistical
agencies designated most of their SES positions career
reserved. However, because some positions were designated
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general in the statistical units at the Departments of Health,
Education, and Welfare (now the Department of Health and Human
Services), Commerce, and Energy, the Department of Commerce's
Office of Federal Statistical Policy and Standards sent let-
ters to each Department urging them to reconsider these
general designations. An official of the Office of Federal
Statistical Policy and Standards also pointed out that there
were many smaller statistical units in Government which may
include SES positions. These positions may also warrant
career-reserved designations.

Some agencies we visited believed positions in finance
(controller, for example) and budget should be career
reserved. Many agencies have SES positions in these occu-
pational disciplines, and general designations, as well as
career reserved, were widely used. Many of these positions
may be appropriate for career-reserved designations. As noted
previously, the President's Reorganization Project on Person-
nel Management categorized positions in "Internal Administra-
tive Management" as career reserved.

OPM said it had received suggestions that additional
disciplines, including personnel and statistics, be added
to those in the career~reserved criteria. However, OPM
declined to change the criteria until more experience was
gained with their application to see if there were any prob-
lems. We believe that consideration should be given to
adding these occupational disciplines to the criteria along
with others noted by OPM or suggested by agencies and found
to merit inclusion as career reserved.

Need for more monitoring of agencies'
general position designations

During the conversion process, OPM reviewed agency SES
position requests and designations to determine how many
positions to allocate to a particular agency. OPM officials
said the review of position designations (general or career
reserved) had a lower priority than determining the total
number of allocations and which positions were justified
for SES. Also, since OPM only allocated total positions
and total career-reserved designations, agencies had the
flexibility to establish those positions it believed
should be SES as well as those it wanted as career reserved
or dgeneral. '

At the time our review was completed in December 1979,
OPM only planned to review these positions and designa-
tions selectively or when, as required by interim OPM regula-
tions, an agency requested a change in designation. Without
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a full OPM review, no assurance exists that initially all
positions were properly designated, and that agencies con-
sistently interpreted and understood the guidance.

As promised in its guidance on position designations,
OPM is reviewing a sample of general positions during its
compliance reviews to determine whether any of these posi-
tions should be career reserved. In at least 3 of the 23
compliance reviews conducted through March 1, 1980, OPM
found general positions which they believed should be career
reserved.

--There were five SES general positions at the Immigra-
tion and Naturalization Service, Department of
Justice, which OPM believed should be career-reserved
designations because of the law enforcement component
in the positions. The agency had initially desig-
nated these positions career reserved, but they were
changed to general at the direction of the Department
of Justice.

--Five positions at the Department of Interior were
designated general which OPM believed should be
career reserved. These positions dealt with
adjudication, appeals, inspection, and enforcement.

--The International Communication Agency had one SES
position dealing with security matters which OPM
believed should be career reserved.

The International Communication Agency agreed to change the
designation. OPM asked the other two agencies to submit a
written justification for the designation of the questioned
positions. Although OPM reviews have had some success, its
coverage is limited by both the number of agencies reviewed
and the number of positions reviewed within an agency.

The Federal Register dated January 18, 1980, listed
agency career-reserved and general positions by title. Many
of the general position titles were the types which OPM
criteria show as usually career reserved. These include
titles in disciplines such as audit, contract and grants
administration, procurement, appeals, civil/criminal
law enforcement, and compliance. Although position titles
alone do not insure appropriate designation, titles can
indicate positions which, in the absence of specific knowl-
edge by OPM, justify further evaluation to insure a general
designation is proper.

The Federal Register listed as general several SES
positions -in the audit discipline, some of which were under
the recently established Offices of Inspector General. (See
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app. I.) Under normal circumstances, general designations
(allowing appointment of noncareer executives) would not be
appropriate for audit and investigative positions in view of
(1) the independence they need to function properly within
an agency and (2) the public's perception that they operate
independently, impartially, and on a nonpartisan basis.
Also, these positions should not have policymaking respon-
sibility within an agency.

OPM appears to share this view. During our review, we
noted three positions in the Office of Inspector General,
Community Services Administration, which were originally
designated general. We told OPM officials about these
positions and they instructed the agency to change them
to career reserved.

We believe that more monitoring is needed to insure
general positions are properly designated and that they do
not involve duties which would warrant career-reserved
designations. Our position is based on the following:

--Some agencies were encouraged to have the optimum
number of general designations to increase flexi-
bility:; general positions can be filled by career,
noncareer, or limited appointments.

--OPM did not give its highest priority to reviewing
position designations.

--Even if OPM did review proposed designations in
detail, agencies still could assign positions the
de51gnatlon they believed justified.

--0OPM compliance reviews have identified positions
which should be career reserved, but the review
coverage has been limited to only a very small
portion of SES positions.

-~Listings of general positions include titles which
might warrant career-reserved designations.

~-~Under the Reform Act, OPM must review general
positions and direct agencies to designate positions
career reserved if it determlnes such designations
are proper.

CONCLUSION

Considerable effort has taken place in making positions
career-reserved and general designations; but, some positions
established as general would be more appropriate as career
reserved. OPM needs to give (1) more attention to the
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clarity of its guidance on designating career-reserved po-
sitions and (2) greater vigilance in making sure agencies'
general positions do not involve duties which would more
appropriately be career reserved.

RECOMMENDATION

We recommend that the Director of OPM consider adding
occupational disciplines associated with personnel, statis-
tics, finance, and budget functions to its career-reserved
criteria and be alert to add other occupational disciplines
found to warrant career-reserved designations. We also recom-
mend that OPM be required to review SES general positions
to insure proper designation and that agencies consistently
interpret and understand existing criteria for designating
positions.

OPM WILL NEED TO MONITOR AGENCY
PRACTICES IN MAKING NONCAREER AND
LIMITED APPOINTMENTS

Merit staffing procedures are not required in making
noncareer and limited appointments, and much of the responsi-
bility for making these appointments rests with the agencies.
As part of its oversight responsibility, OPM will need to be
aware of agency practices in making these appointments to
insure agencies

--consider the managerial qualifications of noncareer
appointees and of the positions to which noncareer
executives are appointed and

--use limited authorities properly when a blanket
authority has been given.

Up to 15 percent of the SES work force can be other than
career employees. SES appointment authorities are summarized
in the following table.

Government-~wide SES SES position types
proportion appointment
authorities General Career reserved

No less than Career X X

85% :
No more than Noncareer X -

10% :
No more than © Limited

5% -term X -

~emergency | X -
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Noncareer appointments

The 1l0-percent limit on noncareer executives out of the
total SES positions is an important safeguard to protect
career executives and guard against undue politization.
Although proportions of these appointments may vary among
agencies within the overall 10-percent limit, no agency may
have more than 25 percent noncareer SES positions unless an
agency had more than 25 percent noncareer political execu-
tives at the time the Reform Act was enacted. Before SES,
no limits existed on the number of noncareer appointees.

Agencies were required to include a proposed number of
SES noncareer appointments in their initial SES allocation
requests. In reviewing these requirements, OPM found that
the number of noncareer executive assignments authorized
under the existing system was about 9.8 percent of the posi-
tions projected for SES. Because of the l0-percent limit,
most agencies initially received few or no additional non-
career authorizations beyond those they had before SES.

The act, however, also gave noncareer appointees with
reinstatement eligibility to a competitive service position
a chance to convert to career SES status. Through this pro-
cess, about 270 noncareer authorizations became available
for other use. (See p. 21 for a detailed discussion of this
process.) OPM required that these authorities be returned.
This provided OPM with an opportunity to more equitably
distribute noncareer resources and retain a small pool of
authorities for unforeseen situations.

Agencies can use noncareer authorizations to fill any
general position. Since general positions are considered
the norm and constitute most SES positions (rather than
career reserved), agencies have considerable flexibility in
using their authorizations within their numerical limits.
Noncareer authorizations allow agency heads to select ap-
pointees who are in sympathy with and who could be deeply in-
volved in advocating Administration programs and who have the
confidence of the agency head in introducing major program
initiatives. Noncareer appointees are selected outside the
competitive process and may be removed by the agency head
with no appeal rights.

All SES members, career and noncareer, are required by
the Reform Act to meet the qualifications of the positions in
which they serve. The act further requires that qualifica-
tions panels in OPM approve the managerial qualifications of
all career appointees. No similar requirement exists for non-
career appointees. OPM explains that career executives
should have broader qualifications since they will probably
serve in more than one position during their career.
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Under the former Federal executive system, concern
existed that people could be appointed to executive positions
who lacked adequate managerial qualifications. In commenting
on the proposed reform legislation, at least two agencies be-
lieved that OPM should assume some role in assessing the
managerial qualifications of noncareer executives. The Reform
Act, however, left responsibility for the qualifications of
noncareer appointees with the agencies.

Some agency officials we interviewed believed noncareer
executives should be required to meet managerial qualifica-
tions. The Small Business Administration, which has a
large proportion of noncareer executives, made the following
statement about SES qualifications.

"SES is for managers. SBA needs to have capable and
broad-based executives. Our senior executives will
manage programs * * *, Qualifications for SES in SBA
will, therefore, be managerial. This emphasis on
management will, in the long term, ensure that the
SBA has not only a solid interdisciplinary managerial
core, but also managerial 'bench-strength'."

Conclusion

The managerial abilities of its executives will be a key
to success for SES. The Reform Act requires that both career
and noncareer SES members must meet the qualifications of the
positions in which they serve. As agencies develop standards
for general positions and appoint noncareer executives, they
should be aware of the managerial qualifications needed
for these positions and by these executives. OPM should also
be alert to managerial qualifications of noncareer appointees
and of the positions to which noncareer persons are appointed
as it monitors agencies and performs compliance reviews.

Limited appointments

The Reform Act also permits limited term appointments
for 3 years or less to positions which will expire at the end
of that time and limited emergency appointments for 18 months
or less to meet bona fide, unanticipated, urgent needs. These
limited appointments are not renewable and may not exceed 5
percent of total SES positions Government-wide.

Agencies may make limited appointments to general posi-
tions only. An agency may make such an appointment without
using merit staffing procedures, but each limited appointee
must meet the appointing agency's written qualifications for
the position to which appointed. A limited appointee does
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not acquire status within SES on the basis of this appoint-
ment, and an agency may terminate a limited appointment any
time.

OPM had allotted agencies only 40 limited appointments
as of December 31, 1979. However, an OPM official told us
that he expects agencies to use more limited term and limited
emergency appointments in the future.

No individual may receive a limited appointment without
OPM's prior approval. OPM has reserved this authority to
"prevent political considerations from influencing non-
political SES appointments." OPM officials stated during a
congressional briefing on SES that the law was drafted with
the intent of requiring agencies to go through OPM when they
wished to use limited appointment authorities. These authori-
ties were not to be used to augment noncareer political ap-
pointment authorities.

OPM interim regulations on limited appointments allow
agencies to make limited appointments under certain circum-
stances if the agency has a prior agreement with OPM. With-
out such an agreement, OPM must approve each limited appoint-
ment authority individually. Should such agreements occur,
OPM will need to closely monitor appointments under these
agreements to insure that agencies are using limited authori-
ties properly.

INITIAL APPOINTMENT OF NONCAREER
EXECUTIVES TO SES CAREER STATUS

Section 413 of the Reform Act sets forth the general
framework for the conversion of positions and executives
to SES. It provides that executives who are serving in a
position at the time it is designated as an SES position
will be given the option of converting their appointment
to an SES appointment. Those executives who elect to con-
vert will receive either a career or a noncareer appoint-
ment depending on their type of past service and the desig-
nation of their prior position. Individuals serving under
a career or career-conditional appointment, or a similar
appointment in an excepted service position, are entitled
to conversion to SES career status. Individuals serving
under a (1) Schedule C, (2) noncareer executive assignment,
(3) noncareer Executive Schedule, or (4) limited executive
assignment, who elect conversion are to be converted to non-
career status. However, the section provides that employees
who are serving in one of these four types of appointments, but
who have reinstatement eligibility to a position in the
competitive service, may receive career status if OPM deter-
mines that it is warranted.
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OPM issued a regulation allowing conversion based on
career—-type experience in the excepted service although the
Reform Act specifically requires that prior competitive
service be demonstrated by those excepted service appointees,
serving under one of the types of appointments discussed,
who wished to be considered for career status.

We also found that despite the fact that the Reform Act
and OPM's implementing guidance to agencies require that an
executive be an incumbent of a position when it is designated
an SES position, OPM for the most part, did not verify this
requirement in its review of the requests for conversion to
career status.

Executives who would have otherwise received SES non-
career appointments but who had reinstatement eligibility to
a position in the competitive service were given the opportu-
nity, when electing to convert to SES, to reguest conversion
to career status pursuant to section 413(g) of the Reform
Act. This section provided that those executives with
reinstatement eligibility to a position in the competitive
service may, on request to OPM, be appointed as a career
appointee to an SES position.

OPM guidance to agencies implementing the above legis-
lative provision stated that "only incumbents of specified
positions which have been designated SES positions are eli-
gible for the * * * conversion." This incumbency provision
was according to the legislative requirements and included
reinstatement eligibility based only on prior competitive
service. A later regulation was issued to include "a sub-
stantial career-oriented service in career-type positions
in the excepted service as a basis for career SES appointment
under the career reinstatement provisions." The latter
regulation was issued because of agency comments expressed
regarding the "inequitable conversion provisions."

After the agencies identified and designated their SES
positions, the personnel offices were to ascertain which
excepted and limited time appointees had reinstatement eligi-
bility, inform these appointees of that eligibility, and
offer them the opportunity to request conversion to SES career
appointment. Executives who wanted such conversion were to re-
quest them by memorandum to the Director of OPM.

Upon receipt of a conversion request, agency personnel
offices were to put together a package containing the re-
quest, evidence of the executive's reinstatement eligibility,
and a form describing the evidence of reinstatement eligibil-
ity. The personnel office was to forward the package to
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OPM for review. After OPM made its determination ahout the
eligibility, OPM was to notify in writing the agency person-
nel officer who was to then notify the executive.

Information from OPM agency officers showed 293 requests
for conversion from SES noncareer to career status appoint-
ments. Inciuded in the requests were 225 based on career or
career-conditional appointments in the competitive service
and 66 on career-type appointments in the excepted service.
We were unable to identify the type of service for two re-
quests.

OPM found 268 requests eligible for conversion to SES
career status and 24 ineligible. 'One case was undecided at
the time of our review.

The following table analyzes the requests by executives
to OPM:

Requests Determined Determined Decision

Basis | submitted eligible ineligible pending
Prior competitive

service 225 223 2 -
Prior excepted

service 66 45 20 1
No basis shown 2 - 2 -

Total 293 268 24 1

— m——

After the 268 executives were converted to career status,
they were no longer included in the 10-percent limitation on
noncareer appointments. This allowed OPM to grant noncareer
authorities to agencies to replace the conversions and in
effect increase noncareer opportunities.

OPM needs legislative authority to use
career-type excepted service experience for
noncareer conversions to SES career status

OPM has issued a regulation allowing conversion to SES
career status of individuals serving under Schedule C, non-
career exaecutive assignment, noncareer Executive Schedule,
and limited executive assignment positions based on prior
career-type experience in the excepted service, even though
the Reform Act specifies only prior competitive service
as the basis for such conversions. As a result, these exe-
cutives are entitled to the bonus, job security, and other
benefits of career executives.
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Section 413(g) of the Civil Service Reform Act provides
in part:

"Each employee who has elected conversion to a Senior
Executive Service position * * * who is serving in a
'position described in paragraph (1), (2), or (3) of sub-
section (e) of this section, and whose position is
designated as a Senior Executive Service position and
who has reinstatement eligibility to a position in the
competitive service, may, on request to the Office, be
appointed as a career appointee to a Senior Executive
Service position.”

The positions described in paragraph (1), (2) or (3) of sub-
section (e), to which the above excerpt refers, are generally
described as (1) Schedule C, (2) noncareer executive assign-
ment, (3) noncareer Executive Schedule, or (4) limited
executive assignment. . '

On the basis of comments and requests from several
agencies citing what they considered inequities in this
conversion provision, OPM expanded its regulations to allow
substantial career-oriented service in career-type positions
in the excepted service as a basis for career reinstatement
provisions. This was for individuals serving in Schedule C,
noncareer executive assignment, noncareer Executive Schedule,
or limited executive assignment positions.

Although the statute states that only those executives
with reinstatement eligibility based on prior competitive serv-
ice are entitled to a career SES appointment, OPM has chosen
to also include those employees with comparable service in
career—-type appointments in the excepted service. OPM be-
lieves that including prior excepted service career-type
experience for conversion purposes is warranted by "basic
equity considerations," since it was the expressed intention
of the Congress to treat career-oriented people equally with
competitive service people. According to OPM, most executives
in these excepted positions were attorneys.

OPM did not verify incumbency requirements
for noncareer conversion to career status

OPM did not verify incumbency requirements in reviewing
executives' requests for conversion from SES noncareer to
career status. OPM records showed 293 such requests.

Both the Reform Act and OPM's conversion instructions to
agencies require that executives be incumbents of positions,
for purposes of conversion from SES noncareer status, when
these positions are-designated as SES.
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To test how well OPM reviewed the requests for conver-
sion to career service, we selected a random sample from the
268 requests determined eligible. This sample included
25 of the 223 requests based on previous career or career-
conditional experience in the competitive service, and 15
of the 45 requests based on career-type experience in the
excepted service.

In our random sample test, we examined the information
package agencies made available to OPM for each request.
We also discussed with OPM staff the procedures followed
and items verified. They said that their review procedures
did not include verifying a requester's incumbency in a posi-
tion at the time it was designated as an SES position. Thus,
it is not known whether those executives who attained career
status through reinstatement met the incumbency requirement.

We noted, however, that OPM had found several requests
ineligible for conversion because appointment to the positions
occurred after designation as SES. One OPM staff member told
us that instances of someone not meeting the incumbency
requirement was disclosed during more detailed case analyses
of other questioned items.

OPM officials told us that review of any future conver-
sion requests would include verification of the incumbency
requirement. However, they said a review of all previously
approved conversion actions, while possible, would require
a considerable amount of time and resources. They also
expressed the belief that few, if any, incidents would be
uncovered in which the requirement was not satisfied.

CONCLUSIONS

We recognize the argument OPM used to broaden its appli-
cation of section 413(g) to include persons with prior career-
type experience in excepted service as eligible for career
SES appointments. The statute, however, as written contains
the limitation that as a condition precedent to appointment
as a career appointee, an employee serving in noncareer,
Schedule C, limited executive assignments, and similar
appointments, must have reinstatement eligibility to a
position in the competitive service. We, therefore, be-
lieve that liberalizing the requirement to also include
prior excepted service experiences for conversion to
career status for employees falling in these categories
can be accomplished only by a corrective amendment to
section 413(g) of the Reform Act. Such an amendment
could clarify the intent of the Congress and potentially
permit such actions in the future.
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Regarding the incumbency requirement, we believe that OPM
should verify whether executives who converted from noncareer
to career status were incumbents of positions when these posi-
tions were designated as SES. Such verification is necessary
to insure compliance with the act and implementing regulations.
Only the date of appointment would be needed for executives who
were incumbents in the positions before the SES conversion
period. Incumbency at the time of designation would be insured.
Only executives who became incumbents to SES-designated posi-
tions during the SES conversion process would need additional
verification. 1In this latter instance, verification by OPM
would require only a minimum of staff time if agencies were
requested to submit documentation showing the incumbency
requirement has been met.

Also, we believe that OPM reviews of any future requests
for conversion from noncareer status should include verifying
the incumbency requirement. Future requests may occur if
presently excluded agencies or units are later included in
SES.

RECOMMENDATIONS

We recommend that the Director of OPM propose a correc-
tive amendment to section 413(g) of the Civil Service Reform
Act to include substantial career-oriented service in career-
type positions in the excepted service as a basis for career
SES appointment under the career conversion provisions for
Federal employees serving in noncareer, Schedule C, limited
executive assignments, and similar appointments.

We also recommend that the Director require verification
of the incumbency requirement for executives who (1) converted
from noncareer to career status and (2) make similar future
conversions.

SES EXCLUSIONS

Several agencies or units are excluded from SES. By
statute, Government corporations, GAO, Federal Bureau of Inves-
tigation, Central Intelligence Agency, Defense Intelligence
Agency, National Security Agency, the Foreign Service, Admin-
istrative Law Judge positions, certain positions in the Drug En-
forcement Administration, and positions filled by Presidential
appointments with the advice and consent of the Senate are
expressly excluded from SES.

In addition to exclusions made by the act, OPM determined
that the Smithsonian Institution and the Advisory Committee on
Intergovernmental Relations are not covered by the SES stat-
ute. Also, the Comptroller General decided that executives
of the Federal Reserve Board are excluded from SES.
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The act provides that the President may exclude an
agency or unit from SES coverage for a period determined
by the President to be appropriate. Five such exclusions
were granted during the conversion period. These were

~-119 positions in the Agency for International
Development,

~--57 positions in the Department of State,

--53 positions in the Department of Justice,

--65 positions in the'Vetérans Administration, and
~-11 positions in the National Security Council.

These agencies must make a sustained effort to bring their
personnel systems in conformity with SES.

Legislation may be needed to
resolve the status of certain
special agency authorizations

During congressional briefings held in July 1979 OPM
stated that about 1,000 special agency authorizations existed
which were excluded from SES and the 10,777 pool of posi-
tions established by the Reform Act. These were mainly in
NASA, the Department of Energy, the Nuclear Regulatory Commis-
sion, the National Science Foundation, and the International
Development Cooperation Agency. OPM said that as of July
1979 about 100 positions remained under these authorities.
These authorizations may be used only for positions which
do not meet SES or the research and development definitions
of the Reform Act. According to OPM, these are rare autho-
rizations which, unfortunately, the Reform Act did not
repeal.

Section 414 of the Reform Act contains both a limited
and general repeal provision for GS supergrade positions.
However, the act has no general repeal provision comparable
to that for GS authorities for certain supergrade equivalent
positions falling in and out of SES. The act does contain a
limited repealer which terminates certain authorities to es-
tablish non-GS scientific and professional positions.

Although OPM recognizes that the repeal provision is
not limited by its language to scientific and professional
positions in "research and development," OPM maintains that
the applicable provision (section 414(a)(2)(a)) should be
construed as limited to non-GS scientific or professional
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positions involved in "research and development" only.
House Report 95-1403 has a limited reference which could
be viewed as supportive of this interpretation.

This interpretation creates the potential for an agency
with independent authority for scientific and professional
positions, other than research and development, to qualify those
positions for inclusion in SES and thereby open up these special
authorities for creation of new exempt positions. For example,
NASA has legislative authority to appoint 425 scientific, en-
gineering, and administrative personnel without regard to
civil service laws. NASA created positions pursuant to this
authority and, with the emergence of SES, qualified these posi-
tions for inclusions in SES. Using its remaining special ap-
pointment authority, NASA has created some new positions inde-
pendent of civil service laws.

In response to the establishment of these new positions,
OPM's General Counsel said that the Congress apparently viewed
the SES definition in section 3132(a)(2) of the Reform Act
"as being controlling and as impliedly cancelling [sic] out the
statutory authorities with which SES may otherwise conflict.”
OPM's General Counsel concluded that only those statutory
authorities for non-GS positions (such as NASA's authority)
which were moved into SES were repealed and that the author-
ities for non~SES positions not addressed in the act con-
tinue. This position may be reasonable because the Congress
probably did not intend for the Reform Act to be used as a
means for agencies to extend the number of positions they
might create independent of civil service laws. However,
any "implied" theory of repeal, without support in the legis-
lative history or from the statutory language itself, is sub-
ject to challenge.

OPM does not view this as a major problem since it is
difficult to create sets of duties at the supergrade level
which are neither supervisory, managerial, or research and
development. Thus, OPM does not anticipate many of these
authorities being used. However, it did acknowledge merit
in making the "repealer provision" of the Reform Act more
precise.

CONCLUSION

Two possible approaches could change these overlapping
authorities. One approach would be for OPM to list all po-
sitions by agency created pursuant to independent statutory
authority (NASA's excepted authority, for example) which
have been tranferred into SES. Amendments could then be
prepared reducing the number of authorized positions by the
number of positions ‘transferred into SES. This action would
eliminate the possibility of a position's authority surviving
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after the position goes into SES. Agencies could continue
using their non-GS supergrade authorities--other than re-
search and development--without gaining an unintended
"windfall" of extra positions which an agency might get for
each position it qualifies for SES.

Another approach might be to remove special agency
authorities and allow the remaining positions to be filled
by non-SES GS supergrade authorities. This alternative
would help achieve one of the purposes of SES which is to
reduce the number of executive personnel authorities that have
evolved over the years.

RECOMMENDATION

We recommend that the Director of OPM propose an amend-
ment to clarify the repealer provision of the Reform Act
regarding special agency authorizations.
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CHAPTER 3

PAY-SETTING PRACTICES AND PROVISIONS

FOR PERFORMANCE AWARDS CAN BE IMPROVED

The pay-setting process as envisioned by the Reform Act
and the introduction of performance awards (bonuses) are
among the most innovative and appealing features of SES. Two
major factors, however, presently compress the salaries of
SES members: (1) the linkage of congressional and Executive
Schedule salaries and (2) the limitations in the annual pay
adjustments of executives which have been imposed by law.
Consequently, about 90 percent of SES executives receive the
same pay. Also, the Congress was considering placing further
restrictions on the aggregate amount of pay, bonuses, and
ranks allowed SES members. Inadequate salary levels, irreg-
ular adjustments, and distorted pay relationships for top
Federal executives has been an area of long~standing concern.

Also, a systemic potential for inequities exists in award-
ing bonuses. The Reform Act stipulates that performance
awards may be granted to 50 percent of the "total" SES posi-
tions in an agency. Only career executives are eligible for
bonuses. Therefore, career executives in agencies with a
high percentage of noncareer executives have a significantly
greater opportunity to receive a bonus.

EXECUTIVE PAY-SETTING PRACTICES
ADVERSELY AFFECT SES SALARY INCREASES

SES provides an opportunity for improved pay-setting pro-
cedures for some executives. But because of the linkage with
the Executive and General Schedules, the success of SES in
improving its members' future pay depends on the extent to
which Executive and GS increases are allowed to take effect.
Public Law 96~86 has already affected SES pay rates. It
stipulated that fiscal year 1980 appropriations could not be
used to pay increases of more than 5.5 percent in rates of
basic pay for offices and positions subject to fiscal year
1979 restrictions. As a result, pay compression continues un-
der SES. Most executives get the same rate of pay ($50,112.50)
despite differences in responsibility and authority.

The "Personnel Management Project" report prepared under
the President's Reorganization Project cites pay compression
as a problem of the former Federal executive system. The re-
port states that:

"Fair compensation for senior executives has been a
serious problem in recent years. The pay of most top
executives has been frozen for long periods, while
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their subordinates' pay, compensation for comparable
positions in the private sector, and the cost of living
have all risen dramatically."”

The pay-setting process for SES is linked to the Execu-
tive Schedule and to GS. Appendix II contains a chart
showing these relationships. The lowest rate of basic pay
for SES positions under the Reform Act cannot be less than
the minimum rate paid to GS-16, step 1. The highest rate of
basic pay cannot exceed that for Executive Level IV. These
"floor" and "ceiling" amounts are determined independently--
the former according to the GS comparability process (subject
to the Executive Level V limitations or other congressionally
imposed limitations on GS pay) and the latter by the Executive
Schedule pay-setting process, also subject to congressionally
imposed limitations.

Within these floor and ceiling limits, the Reform Act
requires at least five rates of basic pay which are initially
established and thereafter adjusted by the President. 1In
March 1979 the President decided on six SES salary rates.

He established rates ranging from $44,756 to $52,800, but
cautioned agencies that rates payable before October 1, 1979,
would be limited to the pay cap in Public Law 95-391, the
Legislative Branch Appropriation Act of 1979.

This act restricted the salary Federal employees could
receive during fiscal year 1979. It limited the rates pay-
able for Executive Level V and GS positions to $47,500 and
to $50,000 for Executive Level 1V, even though their estab-
lished rates may have been higher. Therefore, for SES
executives converting to SES from Executive Level IV
positions, salaries actually paid could not exceed $50,000.
For those converting from other positions, salaries paid could
not exceed $47,500. It was anticipated that the pay of SES
members would be adjusted after congressional action on the
fiscal year 1980 pay raise.

Although the fiscal year 1979 salary restrictions ex-
pired, Public Law 96-86 dated October 12, 1979, stipulated
that fiscal year 1980 appropriations may not be used to pay
increases of more than 5.5 percent in rates of basic pay
for offices and positions subject to the fiscal year 1979
restrictions. This law has further restricted SES pay.

Executive Order 12165 of October 9, 1979, established new
pay rates for SES reflecting a 7-percent pay increase. How-
ever, these new rates could not be put into effect because
of the fiscal year 1980 fund restrictions. Therefore, a sub-
stantial difference exists between the rates established by
the President and rates payable as established by OPM.
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Established rates Payable rates

ES-1 $47,889 $47,889
ES-2 $49,499 $49,499
ES-3 $51,164 $50,112.50
ES-4 $52,884 $50,112.50
‘ES-5 $54,662 $50,112.50
ES-6 $56, 500 a/$50,132.50

a/$52,750 for persons in offices or positions at level IV
of the Executive Schedule before conversion to SES.

The payable rates for the six ES levels pose several
negative features.

--Most SES executives get the same rate of pay despite
differences in their responsibility and authority.
Nearly 90 percent of those entering SES on July 13
were at ES levels 3 through 6 which have the same
payable rate.

~-Pay adjustments from one ES level to another will have
limited meaning in terms of financial reward, and pay
adjustments for poor performance will have similar
limited meaning because most ES levels have the same
payable rate.

--As noted in the table, some executives at the ES-6
level receive $50,112.50, while others get $52,750,
depending on their pre-SES salaries.

-~In October 1980, practically everybody in SES could
get the same pay if executives in ES levels 1 and 2
who are not limited by the pay ceiling have their pay
increased to $50,112.50.

If annual adjustments for the Executive Schedule are
continually denied or limited, agencies could face increasing
problems with recruiting and retaining competent executives.
Executives may continue to leave the Government for higher
paying private sector jobs, while others may take advantage
of early retirement. Also, OPM's role to foster mobility
among SES members may be hampered by the absence of meaning-
ful pay differentials between the SES pay levels.

The present system of adjusting Federal executives'
salaries, including those of SES members, has not provided
salaries commensurate with their responsibilities. Under the
Executive Salary Cost-of-Living Adjustment Act of 1975 (Public
Law 94-82), top Federal executives paid under the Executive
Schedule are supposed to receive the annual comparability
salary adjustments given to GS employees. But since this
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law was enacted, these executives have been denied all but

two such adjustments. Moreover, the Congress is also con-
sidering action which would again deny executives the pay
adjustment in October 1980. The Federal Salary Act of 1967
(Public Law 90-206) provides for quadrennial assessment and
adjustment of executive salaries. While this procedure has
helped to alleviate some of the resulting problems, even these
recommendations have been reduced or denied in the past. This
has been partially due to a linkage between congressional and
Executive Level II salaries which has existed since 1965.

The present executive pay-setting system and the effect
of the executive pay system on executives, managers, and agency
operations has been discussed in our prior reports. The most
recent of these was "Annual Adjustments--The Key to Federal
Executive Pay" (FPCD-79-31, May 17, 1979). This report con-
cluded that

"The congressional-Executive Schedule linkage has had

an adverse effect on top executive branch managers at
times when the Congress has, for a variety of reasons,
held its own pay down.* * * The congressional-Level II
linkage has no legal basis and because it has been
systematic only since 1965, it has no deeply rooted
historical foundation. Since there seems to be few par-
allels between the career patterns, career expectations,
and responsibilities of Congressmen and Level II execu-
tive branch employees, we see no compelling need for a
continuation of the linkage between these salaries."

CONCLUSION

The present practices for setting executive pay have
already affected the pay of SES members. The concerns in
our prior report continue and are relevant to SES.

SES's success depends in part on the granting of annual
adjustments to the Executive Schedule. Without these in-
creases, both the SES basic pay ceiling and the SES total
compensation ceiling amounts are being stifled. This situ-
ation creates inequities and can adversely affect executive
recruitment and retention.

RECOMMENDATIONS TO THE CONGRESS

To improve the pay-setting process for Federal executives,
including those in SES, we recommend that the Congress (1) allow
the annual adjustments for executives under Public Law 94-82
to take effect and (2) discontinue the practice of linking
congressional and Executive Level II salaries.

33




LEGISLATION CREATES POTENTIAL
INEQUITY IN PERFORMANCE AWARDS

Reform Act provisions for performance awards and awards
of rank are among the most innovative and appealing aspects
of SES. To encourage and reward excellence, career SES mem-
bers with fully successful performance can receive lump-sum
performance awards (bonuses) of up to 20 percent of their
basic salaries. The number of senior executives receiving
awards can be up to 50 percent of the number of SES positions
in an agency.

In addition, career executives can receive the rank of
Meritorious Executive and the rank of Distinguished Executive
for sustained accomplishment and sustained extraordinary
accomplishment. These ranks carry one-time lump-sum payments
of $10,000 and $20,000, respectively. The number of execu-
tives receiving them is limited to 5 percent and 1 percent of
SES executives, respectively. Agency nominations for Merito-
rious and Distinguished ranks were to be sent to OPM by
April 15, 1980. Total dollar compensation (basic pay plus rank
and performance awards) for SES executives cannot in any one
year exceed the rate payable for Executive Level I (presently
$69,630).

OPM told agencies that they are not required to award the
maximum number of bonuses and should carefully avoid doing so
automatically. Agency heads must insure that the maximum num-
ber of bonuses are given out only when executive performance
in the agency merits it.

Agencies are responsible for establishing programs for
paying bonuses. Generally, the earliest date agencies could
have paid bonuses was February 1980. This date was 120 days
after October 1979, when agencies were to have had their per-
formance appraisal systems ready for use. First performance
ratings must occur for SES members no later than October 1980.
OPM expects initial bonus payments, in most cases, will not
be payable until late 1980.

Noncareer SES appointees--who can comprise up to 10
percent of SES-~are not eligible for performance pay or exec-
utive ranks. However, OPM has suggested that excellent per-
formance by these executives could be recognized through
the incentive awards program. At least one agency we visited
was considering rewarding its noncareer executives in this
way .

Much of the development of procedures for awarding
bonuses and for nominating for ranks had not occurred when
we visited selected Federal agencies. Issues on bonus fund-
ing and the "50-percent limitation" are becoming increasingly
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Because only career executives can receive bonuses, more
than 50 percent of this group can receive bonuses in any given
year since noncareer executives almost always fill a portion
of agency positions. The following table compares numbers of
career and noncareer executives in three hypothetical examples.

Positions filled by Career executives eligible

career/noncareer to receive bonuses
Positions executives Number Percent
Example A 100 95 career 50 52.6
5 noncareer
Example B 100 90 career 50 55.6
10 noncareer
Example C 100 75 career 50 66.7

25 noncareer

Our analysis of SES allocations shows that the percentage
of noncareer authorities to total SES position allocations
varies considerably among agencies. As a result, agencies
with few noncareer executives in relation to SES positions
will be able to pay bonuses to slightly more than 50 percent
of their career executives. A few small agencies with a high
proportion of noncareer executives will be able to give
bonuses to all or nearly all of their career executives.

The following table shows examples of agencies that can
pay all or most of their career executives bonuses, and agencies
which must limit bonuses to 50 percent or slightly more than
50 percent of their career executives.

36




Career executives
that could be paid

Allocation bonuses (note a)

Agency Career Noncareer Total Number Percent
Farm Credit

Administration ) 6 12 6 100
Federal Home Loan

Bank Board 8 8 16 8 100
Department of State 44 24 68 34 77
Small Business

Administration 35 18 53 26 74
Civil Aeronautics

Board 21 9 30 15 71
Department of Housing

and Urban Develop—

ment 106 33 139 69 65
Congumer Product

Safety Commission 14 1 15 7 50
Interstate Commerce

Commission 37 2 39 19 51
Nuclear Regulatory

Commission 207 7 214 107 52
Veterans Administra-

tion 269 10 279 139 52
National Aeronautics

and Space Adminis-

tration 496 24 520 260 52
Department of the

Treasury 547 29 576 288 53

a/0PM guidelines also take into account that the 50-percent
bonus maximum applies to filled and vacant SES positions.
An OPM official estimated a vacancy rate for SES of 9-1/2
percent. This will serve to further increase the percentage

of onboard career executives eligible for bonuses.




Based on SES position allocations as of July 13, 1979,
we noted 11 agencies that can award bonuses to over 70 per-
cent of their career executives if they achieve fully suc-
cessful performance. Five of these 11 agencies will be able
to pay all their career executives bonuses. Eighteen agen-
cies, including several of the large Departments and independ-
ent agencies, will be able to pay bonuses to less than 55
percent of their career executives. Although we recognize
that changes in agency allocations will occur over a period
of time, we believe the sizable percentage differences among
agencies will continue.

CONCLUSIONS

We have long been concerned over inadequate salary levels,
irregular adjustments, and distorted pay relationships for top
Federal executives. These are issues to which the Congress
needs to give serious attention. Restricting or prohibiting
bonus and rank payments to SES members below those limits
established by the Reform Act could be detrimental to execu-
tive morale and productivity and could raise questions as to
the commitment of the Congress to the success of Civil Service
Reform. SES provides the framework to make it easier for
the Government to attract and keep top managers, to use
their abilities productively, and to pay them according to
their contributions. Any productivity gains that can be
accomplished through the SES compensation plan would return
many times its cost.

The Reform Act sets percentage limits for bonuses based
on the number of positions in any one agency. Because the
percentage of noncareer executives varies among agencies, the
percentage of career executives eligible for bonuses will
also vary. We believe that the limits on the percentage of
career executives who can receive bonuses should be consistent
for each agency. But the present situation under which vary-
ing percentages of career executives can receive bonuses does
not achieve this consistency.

The problem of consistency among agencies could be solved
by amending 5 U.S.C. 5384 to specify a maximum percentage of
career appointees who can receive performance awards in any
agency during any fiscal year. This percentage would be in
lieu of the 50-percent maximum based on agency positions.
Agency heads would still retain authority to determine the
number and amount of bonuses paid as long as these do not
exceed the legal limits. OPM regulation could also possibly
achieve consistency. However, this technique would limit
the percentage of career executives receiving bonuses to
something more restrictive than the legislation now permits.
Because of the importance and innovative nature of bonuses,
legislative change would probably be the most desirable.
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RECOMMENDATION TO THE CONGRESS

To stimulate SES members to achieve greater excellence
in Federal service and to fulfill the promise of one of the
most innovative and appealing features of Civil Service
Reform, we recommend that the Congress allow the bonus and
rank provisions of the Reform Act to take effect without
further restrictions and prohibitions on payments.

RECOMMENDATION TO OPM

We recommend that the Director of OPM act to achieve
consistency among agencies as to the maximum percentage of
career executives eligible for bonuses in any one year by
proposing legislative or, if feasible, regulatory changes.

On July 2, 1980, the Congress included language in the
Fiscal Year 1980 Supplemental Appropriations Act which
allows aggregate pay for SES executives up to the level
authorized by the Reform Act, but limits bonus payments to
25 percent, rather than 50 percent, of SES positions. 1In
addition, we were directed to do a thorough study, in coop-
eration with OPM, of bonus system payments and to report to
the authorizing and appropriation committees.

This action alleviates to a large degree the situation
for fiscal year 1980, but a House proposal still retains
language which would prohibit the October 1980 adjustment
and limit aggregate SES pay for fiscal year 1981 to $52,750.
Thus, our concerns about pay-setting practices and restric-
tions on bonus and rank payments remain.

Continuing dialogue which focuses on compressing exec-
utive pay and limiting bonus and rank awards serves to
create turbulence and declining morale among senior exec-
utives. We believe that the innovative features of the
compensation plan for SES executives, as set forth in the
Reform Act, should not be abandoned before they have been
given a chance to work. As directed, we will be especially
alert for abuses of bonus payments in reviews of performance
appraisal systems requested by the Civil Service Reform Act
of 1978.

39




CHAPTER 4

OPPORTUNITIES FOR OPM TO STRENGTHEN

ITS ROLE IN PROVIDING GUIDANCE AND OVERSIGHT

The Reform Act requires substantial decentralization of
personnel management authority. But, decentralization does
not relieve OPM of responsgibility to prescribe regulations
and to insure compliance with civil service laws, rules, and
regulations. In fact, OPM's responsiveness to the guidance
needs of agencies and its ability to provide oversight to
insure that agencies effectively implement and operate SES
will enhance the potential for its success.

OPM has undertaken efforts in providing technical
assistance, regulations and guidance, evaluation, and com-
pliance. There are opportunities, however, for OPM to
strengthen guidance and compliance efforts.

Policies, procedures, and decisions of agencies' identi-
fied before PRBs and ERBs are subject to review by agencies'
audit and investigation units. OPM should advise agencies
in its guidance to avoid appointing executives from these
units to their PRBs and ERBs.

CONTINUED EFFORTS ARE NEEDED TO INSURE
TIMELY AND COMPLETE GUIDANCE

Most of the eight agencies we visited had some concerns
with aspects of OPM's written guidance, especially about
its timeliness. However, several agencies tempered their
concerns with an awareness of the tight time schedules
OPM faced in implementing SES. The Reform Act required that
SES be effective 9 months after enactment.

SES is operated with a minimum of OPM regulations. This
policy is consistent with OPM's goal under Civil Service Re-
form of decentralizing personnel management decisionmaking
authority and deregulating the personnel system. Therefore,
agencies have freedom to establish procedures to meet their
own specific needs.

Nevertheless, guidance is essential to establishing any
new and innovative system like SES. The Reform Act, there-
fore, charged OPM with prescribing regulations and guidelines
to enable agencies to establish and operate SES under the act.
OPM provided agencies with guidance and regulations in such
areas as conversion, ERBs, PRBs, pay, merit staffing, and
data reporting. It has published information pamphlets and
films and has held many briefings and seminars on SES.

40




The agencies we visited were the most critical of OPM
guidance on salary levels at conversion. They were given
considerable leeway at first in converting executives to
the six SES salary levels. OPM guidance of March 8, 1979,
included a statement that generally SES convertees above
the third step of GS-16

"may be offered ES-4, ES~5, or ES-6 as agency management
decides based on considerations such as individual contri-
bution to the organization, individual potential, and
current or proposed level of responsibilities.”

A March 22, 1979, memorandum to agencies from the
Director of OPM, expressed concern about agency conversion
plans and, along with guidance of March 30, 1979, essentially
suggested eliminating the flexibility in converting to the
SES salary levels. The memorandum asserted OPM's philosophy
that agencies should make the decisions but balanced this
against the President's concern to avoid any action which
would appear "to fuel inflation." The Director of OPM
stated later in a congressional subcommittee briefing, that
he had learned several agencies intended to use the conversion
process to increase pay and that he believed the conversion
process should be neutral in its impact on pay. His memoran-
dum urged agencies to use the conversion process in a neutral
way. He acknowledged, however, that it was unfortunate
that recognition and action on this issue occurred so late
in the conversion process.

With one exception, agencies we visited had negative
reactions to the memorandum and guidance. Most were unhappy
with the memorandum's poor timing. By then, offer letters
to SES candidates were either already in process or had
been sent. Some agencies felt it negatively affected their
flexibility and responsibility under SES. Some believed
it resulted in at least a temporary loss of SES credibility
among executives.

Of the eight agencies we visited, four generally followed
the OPM guidance and four did not. At least one of the four
who did not follow the guidance modified its conversion plan
to be more in line with OPM's suggested conversion levels.

OPM verified whether agencies followed the guidance
during onsite visits. Summaries of these visits to nine
agencies discussed whether the agencies followed the guidance--
five of the nine did not.

The following are other examples of agency concerns about
OPM guidance noted during our visits:
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-~0PM issued guidance on establishing and administering
SES bonus payment programs and the awarding of ranks
in October 1979. Agencies believed the guidance should
have been issued earlier to help them in planning for
performance awards. This guidance was issued after
SES performance appraisal systems were to have been in
operation and after submission of fiscal year 1981
budgets to the Office of Management and Budget.

-~Agencies would have liked additional clarification
of "career reserved" versus "general" positions.

-~Agencies wanted more timely guidance on procedures
for recruiting and filling SES positions.

-~-Agencies did not receive written guidance on criteria
for hiring limited term and limited emergency appoint-
ments until several months after SES began operations.
During that time some confusion occurred as to the
circumstances under which these appointments could
be made.

Most of these concerns were expressed during or shortly
after the conversion process was completed. OPM generally has
responded to agencies' guidance needs and has either issued
or is considering guidance to help resolve the agency concerns
expressed above. Several agency officials were pleased with
OPM's responsiveness to their inquiries about SES development
and operation.

CONCLUSION

OPM is required and has issued regulations and guidance
on many SES activities. However, rigid time schedules affected
the timeliness of some OPM guidance. But most of the concerns
agencies expressed during our visits have been corrected
by subsequent regulations and guidance. However, OPM needs
to (1) obtain feedback from agencies on a continuing basis
to insure that agencies have enough information to fully im-
plement and operate SES and (2) issue any additional guidance
needed for effective operation of SES.

OPM COMPLIANCE PROGRAM--A VALUABLE
TOOL FOR HELPING INSURE SUCCESS OF SES

OPM is undertaking two kinds of SES evaluations: (1)
agency compliance reviews and (2) agency case studies. The
compliance reviews focus on verifying agency actions to im-
plement and operate SES. The agency case studies are to pro-
vide for "longitudinal analysis" of SES over the next 5 years.
Studies at four selected agencies will focus on executive de-
velopment, staffing, and accountability. OPM plans at least
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four visits per agency. The first is designed to collect pre-
SES (base line) information. All later visits will look at

SES operations. These case studies are a part of the overall
evaluation of Civil Service Reform and will provide the Con-
gress with useful information when it considers the continuance
of SES in 1984. OPM believes these reviews and case studies
will give the Congress and OPM information on which to base
judgments and actions on SES. Our comments here consider the
compliance function.

The Reform Act requires OPM to establish and maintain an
oversight program to insure that activities delegated to agen-
cies are according to OPM merit system principles and stand-
ards. The act requires agencies to take corrective actions
required by OPM on matters contrary to laws, rules, regulations,
or OPM standards.

The OPM compliance reviews of agency SES activities
should help fulfill its SES oversight responsibilities.
Although this agency compliance program has expanded in
scope and intensity since it began during SES conversion,
we believe further increases are needed in the frequency
of onsite reviews of agency SES activities. Also, we
believe OPM should consider separating its compliance
function from day-to-day operations and agency technical
assistance activities.

More compliance reviews should be
made of agency SES activities

The first compliance reviews occurred from April 15 to
July 13, 1979, when agencies were in the conversion process.
Early evaluations included (1) interviews with SES candidates
and key agency officials connected with SES implementation
and (2) review of conversion letters and records of agency
actions to insure compliance with the law and regulations
and reporting of information to OPM. One OPM official said
this phase was to check on the status of agency conversion
efforts and to find out if senior executives were fully in-
formed about SES. Ten agency visits were made during this
phase.

An OPM official said that OPM plans 40 compliance evalu-
ations during fiscal year 1980--from October 1979 to September
1980. This phase will provide an overview of agency SES
activities and will continue to focus on the status of SES
implementation. This second phase will look at such matters
as staffing actions, performance appraisals, performance
awards, pay, PRBs, ERBs, and executive development. As of
March 1, 1980, OPM had done 13 agency visits.
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According to OPM, the four agency officer branches in its
SES Division have the primary responsibility for performing
compliance reviews. The reviews, which last no more than
4 days, do not necessarily consider SES activities agencywide.
Some of the reviews, especially in the larger agencies, are
done at the bureau or subagency level. For example, compliance
visits to the Departments of the Treasury and the Navy were
directed to specific offices.

Following are concerns revealed through compliance re-
views, which if corrected, could improve agency SES implemen-
tation:

--In one agency about half of the agency's SES members
did not have critical elements and performance stand-
ards even though their rating period had begun.

~-In three agencies, reviewers found positions designated
general which seemed to meet the career-reserved
criteria.

-~In still another agency review, about half of the pay
offers at conversion did not conform to OPM guidelines.

-~Finally, one agency was slow in implementing an execu-
tive development program for SES candidates and SES
incumbents.

SES allocation data supplied by OPM shows over 80 agen-
cies with SES positions--61 with 5 or more SES positions.
Also, many of the larger agencies have several bureau or sub-
agency levels which OPM could examine in separate compliance
reviews. For example, we noted that 5 Departments have
43 separate SES performance appraisal systems as follows.

Number of

systems

Department of the Treasury 13

Department of Commerce 11

Department of Labor 9
Department of Health and Human

Services 7

Department of Justice 3

Total ' 43

One of the most important topics to be covered in the current
year's compliance work is implementing performance appraisal

systems.
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The goal of 40 compliance visits for fiscal year 1980
will result in a more than 3-year gap between compliance
reviews of agencies and major subagencies. OPM can do some
monitoring of agencies based on agency data, telephone dis-
cussions with agency personnel officials, and technical
assistance activities. However, we believe these activities
cannot replace a strong onsite compliance program. OPM
should increase the number of compliance reviews to improve
on the frequency of such visits. These increases in reviews,
however, should be accomplished without any reduction in
the scope of this activity.

Future compliance planning should consider
organizational placement of this activity

OPM onsite work in assessing SES implementation and
operations has been called "technical assistance," evaluation,
compliance, and post audit. This work seems to be evolving
toward compliance, and we believe this type of function is
necessary.

OPM's four agency officer branches and its evaluation
branch in the Executive Personnel and Management Development
Group have responsibility for compliance activities. An OPM
official said the evaluation branch plans, writes guidelines,
and coordinates these visits while agency officers and their
staffs do most of the onsite work.

OPM told us that agency officers and their staffs have
combined the compliance and assistance function for years.
OPM officials believe that under the prior Federal executive
system, the agency officer's compliance role was not compromised,
and this arrangement left the agency officer as the single
authoritative contact on all matters connected with execu-
tive personnel management. They believe this relationship
has been crucial to their operations.

We recognize some advantages can occur by combining these
functions. But we believe potential disadvantages also exist.
These include:

-~Agency officer branches (1) provide technical assist-
ance to help agencies solve executive personnel
management problems and (2) recommend within OPM how
many executive positions and noncareer authorities
each agency will receive under SES. Thus, the agency
officers and their staffs have the difficult task of
objectively deciding during compliance reviews if their
previous decisions on agencies' SES activities were
acceptable.
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--A potential conflict may occur between OPM's day=-to-
day contacts with agencies and its compliance role
which requires independence. The latter is similar to
that of an audit function.

--Agency officers and their staffs have various duties,
many of which are performed under rigid time limits.
Under such constraints, the officers may fall behind
in making compliance reviews because of these other
duties and deadlines.

It is also important to note that the agency officers' respon-
sibilities have been substantially changed by the Reform Act
and that the traditional role may no longer best serve the
needs of OPM.

CONCLUSIONS

OPM needs a strong compliance program to identify prob-
lems and violations of law and regulations and to determine
the need for program changes. Compliance is especially im-
portant in the first years of SES because agencies have been
delegated many previous OPM executive personnel management
responsibilities. As a result, agencies must now implement
new and innovative personnel programs for their senior execu-
tives. The success of these efforts, OPM's ability to find
and correct problems with them, and its ability to implement
needed program changes will affect the Congress' decision in
1984--5 years after SES began operation--on whether to allow
SES to continue.

RECOMMENDATIONS

We recommend that the Director of OPM require (1) an in-
crease in the number and frequency of onsite compliance re-
views of agencies' SES activities and (2) an evaluation of the
possibility of separating the compliance function from the
technical assistance and other duties performed by the agency
officer branches.

OPM'S SES INFORMATION SYSTEM

OPM is developing an extensive SES computerized informa-
tion system to carry out its management and reporting respon-
sibilities under the Reform Act. The information system--the
Executive Personnel and Management Development Information
System--is being developed in three phases and is due for
completion in October 1980.

Phase I, now operational, contains current data on every
position and person in SES. It also contains information on
agencies' organizations and their allocations of SES and

46




related supergrade positions. For example, the system
contains SES career-reserved and general positions, non-
career appointing authorities, non-SES GS positions, and
non~-SES non-GS positions.

Phase II of OPM's information system will contain data
on the performance appraisal and compensation of agencies'
senior executives. This phase will include information on
performance awards (bonuses) and rank awards. During the
early part of 1980, OPM was developing phase II.

According to OPM, phase III will consist of a rede-
signed and enlarged Executive Inventory File, which was
previously in the former Civil Service Commission's infor-
mation system. This file will have data on the professional
qualifications and career history of each senior executive
as well as information on management development and training.

Thus, OPM is developing an extensive information system
on individual SES members and on agencies' SES profile. This
information should aid OPM in managing and monitoring SES
activities and in meeting its needs for information about SES.

This information system may become valuable to other
agencies in meeting their own SES management and information
needs. If agencies could have access to the SES information
they provide OPM, they would not need to maintain this data
in their own systems. Such use could avoid unnecessary
duplication and reduce costs. As of January 1980, OPM was
testing this type of informational exchange with DOD and the
Department of Commerce. These agencies have access to their
own SES information in OPM's data base.

CONCLUSION

If exchange of information between OPM and the two
Departments is found satisfactory, we believe OPM should
promptly inform other agencies of its potential benefits.
OPM should also encourage and assist these agencies in
establishing such an exchange.

COMPOSITION OF ERBS AND PRBS

The Reform Act requires each agency to establish one or
more ERBs to conduct the merit staffing process for career
appointees. Also, OPM has recommended that agencies delegate
to their ERBs more responsibility for SES management, including
executive personnel planning, staffing and development, posi-
tion management, pay management, performance and incentive
awards, and evaluation of executive personnel management.
Because of the broad responsibilities of ERBs, OPM has suggested
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that they be chaired by top management officials and that
members be top line management officials with responsibility
for a major part of an agency's budget and many of its SES
positions.

The act also requires each agency to establish one or
more PRBs. PRBs must recommend to agencies' appointing
authorities and ERBs about performance ratings and perform-
ance awards. Although PRB membership can include all types
of Federal executives from within and outside the agency,
members generally should have positions equivalent to SES.
The law stipulates that PRB membership include a majority
of SES career appointees when the board reviews career exec-
utive evaluations. OPM guidance states that PRB members
should be appointed to insure consistency, stability, and
objectivity in performance appraisal.

When we evaluated agencies' conversion activities, we
found that the agencies had not yet appointed ERBs or PRBs or
these boards had not yet begun their work. Thus, SES was
too new to assess the performance of these boards.

During our visits to agencies, we found cases in which
agencies had initially appointed officials of their new
Office of Inspector General to PRBs. The Small Business
Administration and the Community Services Administration made
such appointments. At the Small Business Administration, we
questioned such an appointment because this official will par-
ticipate in PRB activities and decisions which are subject to
audits or investigations by the Inspector General and his
staff. Later, an official at the Small Business Administra-
tion told us that this agency removed the official from the
PRB because of the potential it presented for possible con-
flict of interest. At the Community Services Administration,
the performance appraisal system specifies that the PRB will
include all SES members. The agency would then select five
members for a panel to review an SES member's performance.
Since three of the agency's SES positions were for the new
Office of Inspector General, these people were also members
of the agency's PRB.

The inspector general positions were established pursu-
ant to the Inspector General Act of 1978 (Public Law 95-452).
The law established these offices in 12 departments and agen-
cies to, among other duties, conduct and supervise audits
and investigations of agency programs and operations. An
Inspector General appointed by the President and approved
by the Senate was to head each of these offices.

Most other Federal agencies have internal audit groups.
In a document entitled "Internal Auditing in Federal Agencies,'
to assist agencies in their audit function, we suggested that
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an internal auditor's work should not be restricted and
should extend to all agency activities and related manage-
ment controls. Activities under the Reform Act, including
SES, are subject to audit. Audit coverage is especially
relevant in view of added agency responsibilities under
the Reform Act. Our document further states that:

"An internal auditor should not be given direct
operating responsibilities. Rather, he should
be expected to concern himself primarily with
the performance of others, to retain an inde-
pendent outlook in all of his work, and to
direct particular attention to matters requir-
ing corrective action."”

The policies, procedures, and other decisions of ERBs
and PRBs are subject to audit or investigation by agencies'
internal audit groups (or Inspector Generals). Therefore,
we believe agencies should not appoint audit officials to
serve on PRBs and ERBs. This will aid audit groups in main-
taining their independence and avoiding the conflict of
auditing activities in which one of their officials may
have had a decisionmaking role.

Since we only reviewed eight agencies, we did not find
out the extent that other agencies' PRBs or ERBs may include
officials of Inspector General or internal audit offices or
may include these officials in the future. OPM has not pro-
vided guidance concerning internal audit officials' serving
on PRBs and ERBs. We believe such guidance would be useful.

CONCLUSION

PRBs and ERBs perform important policy and procedural
functions in the operation of agencies' SES systems. The
activities of these boards are subject to audit and investi-
gation. To help insure the independence of agencies' audit
and investigative functions, agencies should not appoint
executives of Inspector General and internal audit offices
to these boards.

RECOMMENDATION

We recommend that the Director of OPM provide guidance
to agencies directing that they avoid appointing officials
responsible for auditing and investigating agency personnel
activities to PRBs and ERBs.
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APPENDIX I APPENDIX I

SES POSITIONS IN AUDITING DISCIPLINE

SHOWING GENERAL DESIGNATION

Deputy Inspector General, Office of the Inspector General,
Department of Agriculture

Director, Bureau of Carrier Accounts and Audits, Civil
Aeronautics Board

Assistant Director, Resources, Defense Contract Audit Agency,
Office of the Secretary of Defense

Counsel, Defense Contract Audit Agency, Office of the Secre-
tary of Defense

Deputy Governor and Chief Examiner, Office of Examinaﬁion,
Farm Credit Administration

Assistant Inspector General for Health Care and Systems
Review, Office of the Inspector General, Department of
Health, Education, and Welfare

Assistant Inspector General for Investigations, Office of
the Inspector General, Department of Health, Education,
and Welfare

Executive Assistant Inspector General, Office of the Inspec-
tor General, Department of Health, Education, and Welfare

Associate Director, Division of University and Nonprofit
Audits, Office of the Inspector General, Department of
Health, Education, and Welfare

Deputy Inspector General, Office of the Inspector General,
Department of Labor

Deputy Inspector General, Office of the Inspector General,
National Aeronautics and Space Administration

Inspector General, Office of the Secretary, Department of
the Treasury

Inspector General to the Assistant Secretary for International
Affairs, Department of the Treasury

Director, Office of Audit Program Operations, Office of
Special Counsel for Compliance, Department of Energy

Director, Office of Audit Systems, Office of Special Counsel
for Compliance, Department of Energy
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APPENDIX I ' APPENDIX I

Director, Office of Audit Planning and System Integration,
Office of Special Counsel for Compliance, Department of
Energy

Assistant Director, Inspection and Enforcement, Office of
Surface Mining Reclamation and Enforcement, Department
of the Interior

Source: Federal Register, Volume 45 Number 13, Friday,
January 18, 1980. Notices. pp. 3,822 to 3,850
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APPENDIX III ' APPENDIX III
United States of America

Office of

Personnel Management  washington, D.C. 20415
July 1, 1980

In Reply Refer To ' Your Reference

Mr. H. L. Krieger

Director .

Federal Personnel and Compensation Div.
Room 4001

U.S. General Accounting Office
Washington, DC 20548

Dear lMr. Krieger:

1 have reviewed the draft remort on the conversion of agency positions and
personnel to the Senior Executive Service and am pleased to learn that you
have considered our comments jin preparing this report. The report is a
fair appraisal of the conversion effort and I am in substantial agreement
with your findings and recommendations.

There is, however, one fundamental issue which I must bring to your attention.
As you know, the Civil Service Peform Act provisions for performance awards
and awards of rank are among the most innovative and appealing aspects of the
SES. Senior civil servants gzave up tenure and other significant benefits to
become eligible for the opportunity to earn substantial bonuses and awards.
Recently there has been a congressional initiative to cap SES salaries at
$52,750. If this undertaking is successful, it would severely limit the
amount of bonuses and awards that senior executives could receive.

The Senior Executive Service, with its key elements of performance appraisal
and bonus awards for excellence, is one of the critical elements of civil
service reform. Without the ability to grade the performance of tep Tederal
managers and reward those who are outstanding - or remove those below par -
the program will be stifled and executive recruitment and retention will be
adversely affected. Moreover, we will have lost one of our principal

tools in the effort to improve the productivity of the Federal sector.

The success of civil service reform is dependent on the success of the Senior
Executive Service. Without productive and efficient management, the reform
cannot be effectively implemented, There is a sound rationale behind the
theory of incentive pav and extensive successful private sector experience.
The new system must be given a chance to prove itself.

Sincerely vours, k

“Alaf K. Campdh
NDirector
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