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BY THE COMPTROLLER ‘GENERAL 

Report To The Congress 
OF THE UNITED STATES 

The Federal Labor Relations Authority: 
Its First Year In Operation 

The Civil Service Reform Act of 1978 has 
changed labor-management relations in the 
Federal Government. A principal factor in 
that change is the establishment of the Fed- 
eral Labor Relations Authority as an inde- 
pendent, neutral third party for resolving 
labor-management disputes. 

Transition and startup problems throughout 
the year have affected the Authority’s ability 
to carry out its statutory responsibilities ef- 
f iciently. By the end of its first year,many of 
these problems had been resolved, but some 
continue to impair the Authority’s effective- 
ness. Overall, it is making progress in per- 
forming its statutory role. 
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B-197951 

To the President of the Senate and the 
Speaker of the House of Representatives 

This report discusses the Federal Labor Relations b 
G"d IQ 

Y- Authority's first year of operations in implementing the 
Federal Labor-Management Relations Title of the Civil 
Service Reform Act of 1978. It discusses the adequacy and 
allocation of staff resources, the designation of regional 
and Washington office locations, and the progress made in 
establishing procedures and techniques for case handling. 
We initiated this review at the request of the Senate Com- 
mittee on Governmental Affairs. 

We are sending copies of this report to the Director, 
Office of Management and Budget; the Chairmen, Federal 
Labor Relations Authority and Federal Service Impasses 
Panel; and the Director, Federal Mediation and Concilia- 
tion Service. 
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of the United States 
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COMPTROLLER GENERAL'S 
REPORT TO THE CONGRESS 

THE FEDERAL LABOR RELATIONS 
AUTHORITY: ITS FIRST YEAR 
IN OPERATION 

DIGEST ------ 

Throughout its first year, startup and oper- 
ational problems have impaired the ability 
of the Federal Labor Relations Authority and 
its General Counsel to effectively perform 
all duties assigned them under the Civil 
Service Reform Act of 1978. 

In spite of the problems, however, a notice- 
able change has been achieved in Federal 
labor-management relations as a result of 
the Authority's leadership role. This 
change is consistent with the Congress' in- 
tent in establishing the Authority as a neu- 
tral, independent third party for resolving 
disputes in the Federal Labor Relations 
Program. 

The Authority assumed the third-party func- 
tions previously performed under a series 
of Executive orders governing Federal labor 
relations since 1962 and was assigned addi- 
tional responsibilities in title VII of the 
act. Its role includes interpreting and ap- 
plying title VII to 

--provide for a fair balance between employ- 
ees ' rights to participate in collective 
bargaining and the Federal Government's 
need to maintain the efficiency of its 
operations, 

--define the extent to which employee repre- 
sentatives may participate in decisions 
affecting employment conditions, and 

--safequard employees' rights by adjudicat- 
ing disputes alleging violations of em- 
ployee protections under the act. 
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The Authority has faced significant transi- 
tion and startup problems throughout the 
year f including 

--insufficient resources to handle new func- 
tions under the act; 

--delayed appointment and confirmation of 
the General Counsel, preventing the issu- 
ing of regulations and the disposing of 
unfair labor practice cases; 

--a continuing and unanticipated increase in 
case filings; and 

--difficulties in acquiring suitable office 
space for its headquarters and several of 
its regional offices. 

These problems have affected the Authority's 
ability to carry out its responsibilities 
efficiently. The result has been a delay 
in processing cases and issuing decisions, 
causing confusion and frustration among the 
parties to the collective bargaining process. 

According to Authority officials, they 
could have used outside technical assist- 
ance in setting up operations. While the 
Office of Management and Budget (OMB) as- 
signed one staff person to monitor the 
transfer of people and functions to the Au- 
thority, this person did not assist in set- 
ting up the new agency. Authority officials 
believe that such assistance may have pre- 
vented some of their initial startup prob- 
lems. 

By the end of its first year of operation, 
many startup problems had been resolved. 
But problems such as the lack of adequate 
office space continue to impair the Author- 
ity's effectiveness. 
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AUTHORITY HEADQUARTERS 

In addition to providing administrative and 
support services, the Authority's head- 
quarters is responsible for reviewing and 
deciding 

--representation and unfair labor practice 
cases filed at the regional level and 

--policy questions, exceptions to arbitra- 
tion awards, and negotiability disputes 
filed at the headquarters level. 

Within headquarters, there is also an Office 
of Administrative Law Judges, an autonomous 
9rouh with responsibility for conducting 
hearings on unfair labor practice cases 
prosecuted by the General Counsel. 

Although improvements have been made in re- 
cent months, the Authority's headquarters 
had difficulty in beginning its operations. 
The'lack of trained staff, inadequate office 
space, delay in issuing regulations, and 
having to assume administrative and support 
services were major factors contributing to 
the delay in processing cases and issuing 
decisions. While these problems affected 
the Authority's ability to handle its case- 
load, most were beyond its direct control. 

Factors impeding efficient case processing, 
which were within the Authority's control, 
included 

--the lengthy time involved in recruiting 
efforts to permanently fill the executive 
director position; 

--the organization of headquarters into four 
distinct and isolated groups; 
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--the delay in setting and enforcing time 
limits for various stages of case process- 
ing; and 

--the failure to give priority to cases 
which could involve more significant and 
far-reaching issues. 

However, the Authority has recently begun 
taking steps to remedy these problems. For 
example, it is planning to reorganize its 
headquarters operations, experimenting with 
the use of time targets for various stages 
of case processing, and instituting some 
new procedures for expediting case handling. 

THE GENERAL COUNSEL AND 
REGIONAL OPERATIONS 

A significant change in title VII was its 
creation of the Office of General Counsel 
with independent-authority to investigate 
and prosecute unfair labor practice cases. 
Since his confirmation on July 27, 1979, 
the General Counsel has moved quickly to 
establish nine regional offices, fill most 
vacant regional positions, issue time 
targets for processing cases, start formal 
staff training to insure competent case 
handling and standardization of regional 
procedures; emphasize voluntary informal 
settlement of unfair labor practice charges 
filed at the regional level; and begin de- 
veloping a new and more formal case- 
processing and case-tracking system. 

Despite recent progress, however, some 
problems persist, including a growing case 
backlog; insufficient office space; the con- 
tinuing need to train newly hired staff to 
insure that regional office approaches, pro- 
cedures, and policies are coordinated and 
standardized; and the necessity to inform 
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and familiarize agencies, unions, and em- 
ployees with the Authority's procedures 
and policies. 

THE FEDERAL SERVICE IMPASSES PANEL #" 

The Federal Service Impasses Panel, a separ- 
ate entity within the Authority, is gener- 
ally effective in carrying out its statutory 
responsibility to assist Federal agencies 
and employee unions in resolving impasses 
arising during contract negotiations. The 
Panel's effectiveness, however, is somewhat 
diminished by delays in processing cases 
and issuing decisions. 

Also, the lack of clarity regarding the re- 
spective roles of the Panel and the Federal 
Mediation and Conciliation Service, which 
under title VII has initial responsibility 
for trying to secure a voluntary settlement 
between parties, makes the process of re- 
solving impasses less efficient. 

CONCLUSIONS 

Although transition and startup problems 
have impaired the Authority in effectively 
performing its statutory duties, many im- 
provements have occurred in recent months. 
But many of these needed actions took nearly 
a year to achieve. 

It is essential that the Authority quickly 
demonstrate its credibility as the independ- 
ent and effective body that the Congress in- 
tended to establish. Its inability to timely 
and effectively provide for a balance of 
union, employee, and management rights and 
responsibilities will take its toll not only 
on protecting the rights of employees and 
their chosen representatives but also on 
the efficient operation of the Government. 
GAO is concerned that the delays in process- 
ing cases will increase the time and energy 
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required of Federal managers to resolve 
problems and will strain and disrupt the 
working relationship between supervisors 
and their employees. The consequences may 
be costly in terms of declining morale and 
productivity. 

Several areas within the Authority's in- 
ternal operations which warrant increased 
attention are identified and discussed in 
the report. 

RECOMMENDATION TO 
THE DIRECTOR, OMB 

An OMB transition team assigned full time to 
a new or reorganized agency for a specified 
period could be of great assistance in set- 
ting up operations. Enough organizational 
changes are taking place throughout the Fed- 
eral Government to justify OMB's investment 
in the area. The faster that agencies can 
begin operating, the faster they can carry 
out their missions. Transition and startup 
problems faced by the Authority may have 
been minimized if more technical and advi- 
sory assistance had been available to it. 

Therefore, GAO recommends that OMB enhance 
its capability to assist new agencies in 
setting up operations, especially from an 
administrative standpoint (space, budgets, 
equipment, organizational structure, and 
staff). 

RECOMMENDATIONS TO THE CHAIRMAN, 
FEDERAL SERVICE IMPASSES PANEL 

The Chairman of the Panel should 

--set time targets for each segment of case 
processing, 
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--clarify the Panel's relationship with the 
Federal Mediation and Conciliation Serv- 
ice, and 

--consider allowing Panel members to operate 
individually in various regions. 

AGENCY COMMENTS 

The Authority commented that the report ac- 
curately describes its first year's perform- 
ance. It endorsed the report's recommenda- 
tion that OMB have the capability to assist 
newly formed agencies and observed that the 
Authority might have benefited if such as- 
sistance had been available to it. The Au- 
thority stated that action on most, if not 
all, of GAO's suggestions for improving 
operations were being taken. 

OMB, while agreeing that sufficient organi- 
zational changes are going on throughout the 
Federal Government to justify its investment 
in the area, stated that since 1977 OMB has 
had such capability and has used it contin- 
uously to assist agencies, including the Au- 
thority. On the basis of observations of 
the Authority's early experiences, GAO be- 
lieves that the assistance provided was not 
sufficient and that the type of assistance 
suggested in the report is needed. 

The Federal Service Impasses Panel agreed 
with GAO's concerns about delays in process- 
ing cases and the need to consider an al- 
ternative organization plan to expedite 
handling of its rising caseload. It is ex- 
perimenting with different dispute resolu- 
tion techniques to reduce delays and is con- 
sidering acting on GAO's suggestion that 
time targets be included in its procedures. 
Also, it is exploring, with the Federal 
Mediation and Conciliation Service, the 
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possibility of making a joint public an- 
nouncement concerning their respective 
responsibilities in the Federal labor re- 
lations program. 

The Panel does not believe that the report 
accurately describes the Panel's role and 
effectiveness or that the duplication and 
lack of clarity concerning mediation efforts 
by the Federal Mediation and Conciliation 
Service and the Panel negatively affect the 
Service's ability to secure voluntary set- 
tlements. The Service, however, agreed 
that it and the Panel need to clarify their 
roles. They observed that, if such a clari- 
fication were included in the Panel's regu- 
lations, it would "go a long way toward 
resolving the confusion concerning the 
proper roles of the Service and the Panel." 
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CHAPTER 1 

INTRODUCTION 

The Federal Labor Relations Authority (FLRA) is an 
independent, bipartisan, and neutral third party for resolv- 
ing labor-management relations disputes in the Federal Gov- 
ernment. Created by Qresident Carter's Reoxanization Plan - .__-- -.. .-- 
Np.-2,,FLRA became a statut~!‘&$ency on January 11, l&Q- 
under title VII of the Civil Service Reform Act. Title V;I 
guarantees about 2.1 million Federal employees the right to 
bargain collectively through their chosen representatives 
and establishes procedures for adjudicating complaints and 
enforcing rights established by its provisions. About 
1.2 million Federal employees in more than 50 Federal agen- 
cies are represented by labor unions and organized in more 
than 3,000 bargaining units. 

WHAT IS TITLE VII? 

The preamble to title VII states that collective bar- 
gaining safeguards the public interest and contributes to 
the effective conduct of public business. While other 
titles of the act aim at improving the operation of Govern- 
ment by establishing procedures to make management as well 
as nonsupervisory employees more accountable for their per- 
formance, title VII recognizes the desirability of permit- 
ting nonsupervisory employees a voice in decisions affecting 
terms and conditions of their employment. Therefore, it 
establishes procedures for recognizing and certifying labor 
organization representatives and defines procedures for 
negotiating labor agreements. 

In certain respects, however, title VII (as well as 
title II provisions dealing with employee appeals) is unique 
in that it balances the act's primary thrust of providing 
managers with tools and procedures designed to make them 
more effective and accountable by also establishing proce- 
dures designed to safeguard the rights of employees. 

FLRA's Chairman has stated publicly on several occa- 
sions that "Title VII for the first time makes Federal em- 
ployees first class citizens." It replaces a series of 
Executive orders which for 16 years provided the basis for 
labor relations in the Federal Government. Under Executive 
Order 11491, title VII's predecessor, third-party disputes 
were handled by the Assistant Secretary of Labor and the 
Federal Labor Relations Council (FLRC). FLRC's part-time 
members were the Chairman of the Civil Service Commission, 
the Director of the Office of Management and Budget, and the 
Secretary of Labor. 
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The Executive order program was frequently criticized 
by labor organization representatives and others as pro- 
viding only limited rights for employees; inadequate pro- 
tections because of the absence of a truly independent 
decisionmaking body; and an unstable environment for collec- 
tive bargaining, as it was subject to change or extinction 
by the President at the "stroke of a pen." Title VII re- 
sponds to many of these criticisms. But it preserves many 
of the distinctions between Federal and private sector em- 
ployees l/ by continuing the Executive order's prohibition 
on the rTght of Federal employees to strike and negotiate 
wages and other fringe benefits and by reserving certain 
rights of management to act unilaterally. 

FLRA MAKEUP 

FLRA is modeled in many respects on the National Labor 
Relations Board (NLRB) which has responsibility for labor 
relations in the private sector. FLRA has responsibility 
for resolving third-party disputes previously held by FLRC 
and the Assistant Secretary of Labor. With the passage of 
title VII, FLRA was given a statutory base and assigned a 
number of significant new responsibilities. 

In establishing FLRA, the Congress stressed two objet-, 
tives: 

--Assuring impartial adjudication of Federal labor- 
management disputes and eliminating the appearance 
of management bias, which existed under the previous 
Executive order program, by establishing an indepen- 
dent, full-time board. 

--Eliminating the existing fragmentation of authority 
in the Federal Labor Relations Program. 

The intent, as outlined in the Senate Report, 2/ was that: 

II* * * the FLRA will have comprehensive juris- 
diction in Federal labor-management relations. 
Merging the responsibility into a single agency 
will eliminate the need for continuous coordi- 
nation between two separate agencies. * * * 
This change should result in more effective 

L/The right of private sector employees to bargain collec- 
tively was established by statute in 1935 with passage of 
the National Labor Relations Act. 

z/Senate Report No. 95-969, July 10, 1978, pp. 7 and 8. 
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policymaking and administration in this area 
of vital importance to both Federal employees 
and Federal managers as well as the public at 
large." 

FLRA's role, as defined under title VII, is to provide 
leadership in establishing policies and guidance for the Fed- 
eral Labor Relations Program. Its responsibilities include 
deciding policy questions, negotiability disputes, exceptions 
to arbitration awards, representation cases, and unfair labor 
practice complaints. (See app. I.) 

The act provides for three full-time members appointed 
by the President with the advice and consent of the Senate 
and removable only for cause. The three initial members 
have been appointed for terms of 1, 3, and 5 years. There- 
after, each member shall be appointed for a 5-year term. 
These three individuals are independent decisionmakers func- 
tioning primarily as adjudicators in interpreting and apply- 
ing provisions of the act, primarily on a case-by-case basis. 

Title VII also provides for an Office of General Coun- 
sel within FLRA, whose chief function is to investigate and 
prosecute unfair labor practice charges. Prosecuting unfair 
labor practice cases is an important change in the labor re- 
lations program. The Office of General Counsel is an inde- 
pendent entity reflecting the Congress' intent to keep 
prosecutorial and adjudicative functions separate within 
FLRA. Its significance is that employees, labor organiza- 
tions, and employers filing charges under the act, found by 
the General Counsel's investigation to be meritorious, will 
no longer have to bear the burden of prosecuting their own 
case. Since rights created by title VII are now viewed as 
public rights, barring a settlement by the parties involved, 
the General Counsel can now argue the case before an admini- 
strative law judge whose decision is then either affirmed, 
reversed, or modified by FLRA members. 

The General Counsel, appointed by the President and 
confirmed by the Senate for a 5-year term, has direct respon- 
sibility for FLRA's nine regional offices. Unfair labor 
practice cases initially filed and investigated at the re- 
gional level form the bulk of the regional offices' caseload. 
They also handle representation cases which includes investi- 
gating representation petitions, supervising or conducting 
representation elections, and certifying election results. 

In addition to FLRA's adjudicative role, it also has re- 
sponsibility for resolving negotiation impasses. A negotia- 
tion impasse occurs when parties, at the bargaining table, 
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are unable to agree on contract proposals. This role is 
assigned to the Federal Service Impasses Panel, a separate 
entity within FLRA. 

SCOPE OF REVIEW 

The Senate Committee on Governmental Affairs asked us 
to monitor activities of FLRA. We have reviewed FLRA's op- 
erations in implementing title VII of the reform act. 

Our monitoring included examining FLRA's budget, the 
adequacy and allocation of its staff resources, its designa- 
tion of regional and Washington office locations, the ade- 
quacy of its office space, and its progress in establishing 
procedures for case handling. 

We did our work at FLRA headquarters in Washington, D.C., 
and at seven FLRA field offices--Boston, Atlanta, Chicago, 
Dallas, San Francisco, Kansas City, and Washington, D.C. We 
also obtained the views of Federal agencies and unions at 
headquarters and regional levels with respect to their exper- 
iences with and impressions of FLRA's first year activities. 



CHAPTER 2 

TRANSITION AND STARTUP PROBLEMS 

FLRA has faced significant transition and startup prob- 
lems during its first year of operation. This has affected 
its ability to effectively carry out its responsibilities 
under title VII. While many of these problems have been re- 
solved, some continue to hamper FLRA's effectiveness. 

During this transition period, no one outside FLRA was 
available to provide technical, specialized information and 
assistance essential to effectively accomplish the reorgani- 
zation. According to FLRA officials, such assistance was 
needed in many areas, such as identifying employees to be 
transferred and dealing with questions on relocating employ- 
ees. OMB did assign one staff person to FLRA in the latter 
part of 1979 whose primary responsibility was to insure that 
OMB's determination order transferring employees to FLRA was 
accomplished. According to FLRA officials, OMB's involvement, 
which terminated when the determination order was issued in 
January 1980, was to track events dealing with the transfer. 
Accomplishing the transfer and establishing new operations 
was left to FLRA. 

In a June 11, 1979, report to the Chairman of the Sen- 
ate Committee on Governmental Affairs we reported on serious 
problems FLRA was experiencing after nearly 6 months of oper- 
ation. These included: 

--Insufficient resources to handle new responsibilities 
assigned under title VII, particularly the lack of a 
sufficiently skilled staff in FLRA's nine regional of- 
fices to prosecute unfair labor practice cases. The 
resource problem was compounded by an unanticipated 
high volume of cases. 

--Delayed appointment and confirmation of the General 
Counsel prevented the issuing of FLRA's regulations 
or the taking of dispositive action on unfair labor 
practice cases, resulting in a substantial case 
backlog. 

--Frustrating and time-consuming difficulties in acquir- 
ing suitable office space for its headquarters and 
several of its regional offices. 

At the time of our June 1979 report (see app. V), 
FLRA's fiscal year 1979 supplemental budget request and fis- 
cal year 1980 budget request were before the Congress. How- 
ever, because of the additional functions assigned to FLRA 
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under title VII and an unexpected significant increase in 
the number of cases filed with FLRA, the funding was clearly 
inadequate. In our report to the Chairman we concluded that 
the FLPA's staffing and funding, particularly that of the 
General Counsel and regional operations, were not adequate 
for FLRA to effectively carry out its responsibilities under 
title VII. We recommended that FLRA's budget requests re- 
ceive immediate attention. 

On July 25, 1979, the Congress approved FLRA's fiscal 
year 1979 supplemental budget request, and on September 29, 
1979, it approved the fiscal year 1980 amended budget to ac- 
comodate FLRA's increasing caseload. With these approvals 
FLRA increased its available funds by $3.3 million and its 
authorized staff by 86 positions as shown: 

Approved Budget Requests 

Supplemental and 
Orlg~nal request amended requests Amended budget 

Full-time Full-time Full-time 
permanent permanent 
posrtions 

permanent 
Amount positions Amount 

(OOmomitted) 
positions Amount 

(OOromitted) (OOmted) 

FY 1979 a/255 $ 8,393 23 - $1,789 278 
FY 1980 

$10,182 
297 10,590 63 1,542 360 12,132 

a/Under the Reorganization Plan, - 255 staff positions and a supporting budget of 
$6,312,000 were transferred to FLRA on January 1, 1979. The supportlng budget 
represents 9 months of an FY 1979 budget of $8,393,000. 

With the additional resources, FLRA was able to hire addi- 
tional staff and undertake projects which it had previously 
postponed. But these resources were not available for most 
of FLRA's first year and therefore had little impact on the 
problems encountered during most of 1979. 

LACK OF RESOURCES - 

The original 1979 level of funding and the number of po- 
sitions assigned to FLRA represented the resources required 
to continue a Federal labor-management program similar to 
that of Executive Order 11491, before FLRA was established. 
As a result, the original' funding did not provide for the 
new functions assigned by the Civil Service Reform Act. 
Many of these new functions required hiring new professional 
staff. For example, the General Counsel's new function with 
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respect to prosecuting unfair labor practice cases required 
FLRA to hire attorneys who were not needed under the previ- 
ous labor-relations program. Our June 1979 report discussed 
FLRA's new staffing needs in detail. (See app. V.) 

In recognition of the additional functions assigned by 
title VII, the Congress, on July 25, 1979, approved FLRA's 
request for a fiscal year 1979 supplemental appropriation of 
$1,789,000 which provided for 23 new positions. FLRA's fis- 
cal year 1980 budget request for $10,590,000, with 297 au- 
thorized permanent positions, was the result of the budget 
process concluded before the Civil Service Reform Act. It 
was based on workload estimates prepared before the incep- 
tion of FLRA on January 11, 1979. On the basis of additional 
functions assigned by title VII and a significant increase 
in the number of case filings during its early months of op- 
eration, FLRA submitted an amended budget request for fiscal 
year 1980. The amended budget request, approved on Septem- 
ber 29, 1979, provided FLRA with an additional $1,542,000 
and 63 positions for fiscal year 1980. 

Most employees whose positions were created with FLRA's 
additional funding have only been hired since September 1979. 
The General Counsel's Office has received most of the newly 
authorized staff because of the increasing rate of case fil- 
ings at the regional offices. The General Counsel has kept 
his headquarters office size to a minimum in order to place 
more staff in the regional offices where the bulk of case 
processing will be handled. 

FLRA is also using its additional funding to have pri- 
vate consulting firms assist in designing and implementing 
a computerized case-processing and case-tracking system and 
an accounting services system which are expected to be com- 
pletely operational by the fall of 1980. FLRA believes 
these systems will not only improve the timeliness of case 
handling and the productivity of work units but will also 
help prepare future budgets. 

DELAYED CONFIRMATION OF THE GENERAL COUNSEL I_- 

FLRA's General Counsel was not confirmed until July 27, 
1979--7 months after FLRA began operations. Without a Gen- 
eral Counsel, FLRA could not undertake many of the duties 
assigned to it under title VII. 

The General Counsel's major responsibilities are (1) in- 
vestigating and prosecuting unfair labor practice cases which 
are filed at the regional offices and comprise the major por- 
tion of the FLRA's caseload, (2) handling representation cases, 
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(3) directing the field operations, and (4) developing, ap- 
proving, and issuing regulations. The absence of a General 
Counsel delayed FLRA in issuing its final regulations, hir- 
ing key field management staff, and organizing field opera- 
tions. As required by the act, final regulations could only 
be developed, approved, and issued by the General Counsel. 
As a result, FLRA had to operate under transition regula- 
tions which basically continued the Executive order program's 
practices and procedures. Unfair labor practice cases filed 
at the regional level after January 11, 1979, were being in- 
vestigated but, in the absence of a General Counsel, no com- 
plaints could be issued and no dispositive action taken. 
This resulted in a backlog of more than 1,000 cases by 
midyear. 

Since his confirmation, the General Counsel has moved 
rapidly to fill most regional office vacancies and to speed 
up case processing. While a backlog persists because of a 
constant increase in case filings, the efficiency with which 
cases are processed at the regional level continues to im- 
prove. The parties are settling a large percentage of cases 
with the assistance of General Counsel staff, either before 
or after the General Counsel issues a complaint. Others are 
being heard by an administrative law -judge (ALJ). 

SPACE PROBLEMS 

FLRA's serious space problems, outlined in our June 
1979 report have persisted throughout the year. After devot- 
ing considerable time and effort in negotiating with the 
General Services Administration (GSA), FLRA has made some 
progress, but many difficulties persist. The lack of suit- 
able space for both FLRA headquarters and regional personnel. 
has, throughout its first year of operation, seriously im- 
paired FLRA's ability to carry out its responsibilities. At 
present, headquarters personnel are still temporarily lo- 
cated at the Office of Personnel Management (OPM), the De- 
partment of Labor buildings, and two other Washington, D.C., 
locations. Regional personnel were operating out of the 
Department of Labor's field offices for a good part of the 
year, and many continue to be housed in temporary quarters. 

The lack of adequate space and resultant dispersal of 
staff have seriously affected FLRA's efficiency and public 
image. This has resulted'in: 

--Staff spending considerable time commuting between 
various office locations. 
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--The lack of space in some offices for desks for pro- 
fessional staff and the reluctance to fill certain 
vacant personnel slots because there was no place to 
put additional staff. 

-- #The appearance of a potential conflict of interest 
between FLRA, OPM, and the Department of Labor be- 
cause FLRA continues to be housed in these two agen- 
cies. (A principle reason for establishing FLRA was 
to create an agency independent from what was per- 
ceived as a management bias resulting from the Execu- 
tive order's third-party decisionmaking bodies' 
association with the U.S. Civil Service Commission 
and the Department of Labor.) 

--Delays in purchasing and setting up necessary new 
equipment, research, and reference materials. 

--Inefficient handling of workload. 

--Morale problems resulting from the physical separa- 
tion of supervisors and subordinates. 

To alleviate the space problem, FLRA has throughout the 
year negotiated with GSA officials at regional and headquar- 
ters levels to secure adequate facilities. Officials at all 
levels of FLRA, including the members and the General Coun- 
sel, have devoted a considerable amount of time and energy, 
most of which has proven unsuccessful, in trying to resolve 
the space problem. For example, in midyear, when GSA's ef- 
forts in securing space in the Washington area proved unsuc- 
cessful, FLRA offically asked GSA for delegated leasing 
authority. Following months of meetings, correspondence, 
and telephone conversations between GSA and FLRA, GSA fin- 
ally refused to give FLRA this authority. 

Currently, permanent space for FLRA headquarters staff, 
which GSA estimated in June would be available in November 
1979, will not be ready for occupancy until late 1980 at the 
earliest. While three regional offices (Atlanta, Kansas 
City, and Los Angeles) and one subregional office (Seattle) 
are permanently located, FLRA's remaining six regional and 
three subregional offices were still in temporary quarters 
as of March 1980. Chicago and Dallas have been offered per- 
manent space by GSA but are awaiting required renovations. 
The outlook for the remaining locations is less Certain: 

Boston--located in temporary space. GSA has not yet 
found permanent space. FLRA has been given no indica- 
tion of any hope for permanent space in the next sev- 
eral months. 
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New York-- recently moved by GSA from its temporary loca- 
tion in the Holiday Inn to another temporary location 
at 26 Federal Plaza. Currently, 14 personnel are tem- 
porarily located in approximately 1,100 square feet of 
space. GSA is searching for space but has not yet 
found anything. 

Washington --temporarily in the Riddell Building on 
K Street. GSA has indicated that it will be advertis- 
ing for permanent space. According to FLRA officials, 
the outlook is not good. 

San Francisco--temporary space. GSA has been looking 
for permanent space but has been unsuccessful to date. 

Philadelphia suboffice --requested space in December 
1979. 

Cleveland suboffice-- GSA (Chicago) has been unable to 
locate any space, and the outlook appears poor for the 
next several months. 

Denver suboffice-- seven people temporarily located in 
approximately 600 square feet. GSA recently moved FLRA 
from priority #ll to priority #l. No permanent space 
located yet. 

The space problems over the past year have seriously im- 
paired FLRA's ability to operate efficiently. Moreover, the 
lack of space has in some instances compounded staffing 
shortages by preventing the hiring of staff; FLRA simply had 
no place to put them. 

The photographs which follow illustrate some of the 
conditions under which the FLRA staff has been operating. 
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RECOMMENDATION TO THE DIRECTOR, OMB 

An OMB transition team assigned full time to a new or 
reorganized agency for a specified time could be of great 
assistance in setting up operations. The number of changes 
in organizations throughout the Federal Government justifies 
OMB's investment in the area. The faster that agencies can 
begin operating, the faster they can achieve their missions. 
The transition and startup problems FLRA faced may have been 
minimized if more technical and advisory assistance had been 
available. 

We recommend that OMB enhance its capability to assist 
new agencies in setting up operations, especially from an ad- 
ministrative standpoint (space, budgets, equipment, organiza- 
tional structure, and staff). 
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CHAPTER 3 -- 

FLRA HEADQUARTERS - 

As currently organized, the headquarters operation is 
crucial if FLRA is to accomplish its mission efficiently. 
In addition to providing administrative and support services, 
it is responsible for reviewing and deciding (I) representa- 
tion and unfair labor practice cases filed at the regional 
level and (2) policy questions, exceptions to arbitration 
awards, and negotiability disputes filed at headquarters. 

FLRA's headquarters staff has experienced many difficul- 
ties in setting up its operations, causing delays in process- 
ing cases and issuing decisions. Transition problems faced 
in its first year of operation include the hiring and train- 
ing of staff, lack of office space, delay in issuing regula- 
tions, and the taking on of responsibility for administra- 
tive and support services previously performed by other agen- 
cies. While many of these problems negatively affected 
FLRA's ability to handle its caseload, many were beyond the 
direct control of FLRA management. Other factors impeding 
efficient case processing, however, have resulted from FLRA's 
own activities and inaction. These include the 

--lengthy time involved in recruiting efforts to perma- 
nently fill the executive director position, 

--organization of the headquarters staff into four dis- 
tinct and isolated groups to handle each of the four 
types of cases handled by FLRA, 

--delay in setting and enforcing time limits for vari- 
ous stages of case processing, and 

--failure to give priority to cases which may have a 
more critical or far-reaching impact on the conduct 
of labor-management relations. 

In recent months, however, FLRA members have given these 
problems more attention and have taken steps to remedy them. 
They have (1) experimented with time targets for various 
stages of case processing and with various techniques such 
as oral briefings to expedite case handling and (2) provided 
training for newly hired and transferred staff. 
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HEADQUARTERS' ROLE AND RESPONSIBILITIES 

FLRA's appellate and adjudicatory responsibilities 
involve deciding the following types of cases: 

-Policy issues. Although title VII does not outline 
procedures for deciding broad questions of statutory 
interpretation, FLRA's authority in this area stems 
from its responsibility under the act for issuing pol- 
icy and guidance on Federal labor relations. These 
questions, handled previously by FLRC under the Execu- 
tive order program, are filed directly with FLRA 
headquarters. 

,-1Jegotiability cases. Title VII outlines, in detail, 
procedures for FLRA's handling of questions involving 
the permissibility of negotiating certain types of 
contract proposals and establishes the criteria upon 
which decisions are to be made. The act moreover, 
explicitly emphasizes the importance of FLRA's handl- 
ing these cases expeditiously. These types of cases, 
previously decided by FLRC, are filed directly with 
headquarters. 

-Representation and unfair labor practice cases. In 
contrast to the other types of cases handled by FLRA 
headquarters, both representation and unfair labor 
practice cases originate at the regional level. If 
not settled, dismissed, or withdrawn at lower levels 
of review, they are appealable to headquarters. The 
Assistant Secretary of Labor had a similar responsi- 
bility under the Executive order program. Both 
title VII and FLRA's regulations include detailed 
procedures for case processing. 

--Exceptions to arbitration awards. Under the act FLRA 
reviews certain types of arbitration awards based on 
specified criteria. Arbitration awards are appealed 
directly to headquarters. FLRC previously had this 
function. 

FLRA's headquarters staff is also responsible for admin- 
istrative and support services. This includes the personnel 
and budget functions and responsibilities such as establish- 
ing agency grievance procedures and merit pay procedures. 
The Department of Labor and the Civil Service Commission 
provided most of these services under the Executive order 
program. 
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Finally, a very significant FLRA function is performed 
by the Office of Administrative Law Judges which operates 
as an autonomous group within headquarters. As provided in 
the act, ALJs conduct hearings on unfair labor practice 
cases prosecuted by the General Counsel. Their decisions 
are reviewed by FLRA members. 

POLICY QUESTIONS - 

FLRA is responsible for providing leadership and guid- 
ance for the Federal Labor Relations Program. To carry out 
this responsibility, FLRA has begun issuing policy decisions 
on certain broad questions, interpreting and implementing 
title VII's provisions. The alternative, and FLRA's most 
commonly used means for resolving questions of statutory in- 
terpretation, is to handle each case individually. It is 
too early to assess FLRA's function of issuing policy state- 
ments. However, this function can be extremely useful in 
clearing up confusion over the act's provisions and in pre- 
venting a proliferation of similar cases. 

Between January 11 and December 31, 1979, FLRA received 
13 requests for policy guidance. It granted four requests 
for review and issued three policy decisions disposing of 
these four requests, two of which were issued in December 
1979. Additionally, four other requests were withdrawn, and 
in one case, review was denied. No action had been taken on 
the remaining four cases. 

According to agency and union officials, delay in pro- 
cessing and issuing policy decisions has led to a prolifera- 
tion of unfair labor practice and negotiability cases. 
While 3 months elapsed between the filing and issuing of 
FLRA's first policy decision, the two decisions issued in 
December 1979 had each been filed with FLRA for more than 
8 months. The executive director told us that delay in is- 
suing these decisions was due to the newness of the process 
and the difficulty and importance of issues involved. He 
stated that, in the future, greater efforts will be made to 
issue policy decisions more promptly. 

OPM told us that it does not believe that delay in proc- 
essing and issuing policy decisions has lead to a prolifera- 
tion of unfair labor practice and negotiability cases. 
Since some policy decisions may raise more questions than 
they answer, it is OPM's view that "a decision based on a 
full record developed in a specific case may oft times be 
more helpful in elucidating the law than a major policy 
decision." 
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NEGOTIABILITY ISSUES 

The primary emphasis in title VII for processing negoti- 
ability cases is on their being expeditously handled. This 
reflects the Congress' concern that delays in resolving ques- 
tions arising at the bargaining table, that prevent agree- 
ment on contract proposals, have a serious impact on the 
conduct of labor-management relations. However, for most 
of 1979, cases have not been processed significantly faster 
under title VII than under the previous Executive order. In 
fact, cases have backlogged, creating lengthy processing de- 
lays. This backlog can be attributed to an unexpectedly 
large caseload and an inadequate number of staff. 

In recent months, FLRA members have given more atten- 
tion to this backlog and have taken a number of steps toward 
alleviating it. However, certain factors which contributed 
to processing delays, such as the headquarters' organiza- 
tional structure, were not addressed for most of the year. 
According to the executive director, FLRA members are paying 
more attention to using procedures for expediting cases in- 
ternally, and reorganization plans are underway. 

Review of negotiability issues is specifically provided 
for in title VII. These cases are filed by unions disagree- 
ing with a management assertion that it is not required to 
negotiate on proposals introduced by the union during con- 
tract negotiations. Under title VII FLRA decides what spe- 
cific matters are subject to the parties' negotiation. It 
follows procedures similar to those used by FLRC under the 
Executive order program, except for three important changes: 
(1) the time limits for processing cases have been shortened, 
(2) referral of cases to FLRA has been simplified, and (3) a 
hearing is now available, under certain conditions, for re- 
solving these disputes. 

FLRA currently has a staff of seven full-time attorneys 
handling negotiability cases. Between January 11 and 
December 31, 1979, it received 237 appeals of management‘s 
nonnegotiability declarations. This represents a 380- 
percent increase from last year's caseload. (Individual 
cases appealed to FLRA sometimes include more than one con- 
tract proposal.) The caseload represents both the litiga- 
tion of new proposals testing the limits of title VII and 
the relitigation of proposals whose negotiability had pre- 
viously been decided by FLRC. In light of the new act and 
the creation of this new agency to adjudicate disputes, par- 
ties are raising some old issues again. 
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Between January 11 and December 31, 1979, FLRA closed 
.63 negotiability cases, or an average of 5.2 a month. This 
low rate of productivity can be attributed to several in- 
ternal organizational factors. The structure of the negotia- 
bility section has remained the same as it was under the 
Executive order program even though some of its functions 
have changed. Also, the unanticipated increase in caseload 
placed a tremendous amount of pressure on the supervisor of 
the negotiability division through whom all cases were fun- 
nelled before going to the FLRA members for final action. 
This caused a bottleneck at this stage of the review. 

To alleviate this problem, FLRA in August 1979 created 
a task force of individuals from the headquarters office and 
implemented a mandatory overtime policy in October 1979. 
Attorneys are required to work a minimum of 8 hours overtime 
during each week. More recently, FLRA has also been experi- 
menting with various procedures to speed up internal case 
processing. 

Of the negotiability cases decided over the past year, 
few have dealt with issues which some agency and union offi- 
cials believe most critical. While these issues have been 
raised in cases filed with FLRA, they have not been decided 
because FLRA generally processes cases in the order they 
are received. 

Shortened time limits 

A major change in the handling of negotiability cases 
is the shortened time limits included in title VII and 
FLRA's regulations. These time limits have caused differing 
concerns among agency and union officials. Agencies contend 
they are unduly restrictive, and unions suggest that certain 
time limits should be more stringent. FLRA's imposition of 
these time limits appears, however, consistent with the lan- 
guage and intent of the act. 

Simplified referral procedures 

A second important change from the Executive order pro- 
gram is simplification of the system for referring cases to 
FLRA. A determination by an agency head that an issue is 
nonnegotiable has been eliminated. Unions must now file a 
petition for appeal,directly to FLRA from the local level 
following an agency allegation of nonnegotiability at the 
bargaining table. This change was implemented to help facil- 
itate the processing of cases. 
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Heariny 

A hearing is now available, under certain conditions, 
for resolving negotiability disputes. One hearing has been 
held to date. In March FLRA heard arguments on the extent 
to which performance standards and critical job elements 
are negotiable, an issue which has been raised in a number 
of cases currently pending. 

REPRESENTATION AND UNFAIR 
LABOR PRACTICE CASES 

The processing of representation and unfair labor prac- 
tice cases is not a new function under title VII. It was 
previously under the Department of Labor and was transferred 
to FLRA under Reorganization Plan 2. The staff now respon- 
sible for this function has been operational throughout the 
year, with no serious problems. 

The staff, which includes a director and deputy, 3 su- 
pervisors, and 15 professionals, handles both representation 
and unfair labor practice cases. Since the director's ap- 
pointment in October 1979, the staff has given more atten- 
tion to improving speed and quality of case handling. The 
director told us that developing staff expertise in both 
the representation and unfair labor practice areas gives su- 
pervisors more flexibility in handling cases faster and 
gives the staff greater insight into more than one narrow 
aspect of the collective bargaining process. 

While the current annual productivity rate per profes- 
sional is approximately 12 case decisions, the staff's di- 
rector anticipates increasing this number to about 18. To 
improve productivity, informal time targets are being re- 
fined, staff members are assigned more than one case at a 
time, and the staff is striving for a time target of 25 days 
from the time the case is assigned to the time a decision is 
sent to the members for their signature. (This process in- 
cludes the review of cases by the members at their weekly 
agenda meeting.) 

On January 11, 1979, this group inherited 48 unfair 
labor practice cases. These included requests for review 
filed with FLRA, cases transferred by regions or ALJs, and 
appeals from the Assistant Secretary of Labor's decisions. 
An additional 173 cases reached this level of review between 
January 11 and December 31, 1979. As of December 31, 1979, 
145 decisions had been issued, leaving 76 on hand. The 
staff also inherited 33 representation cases when FLRA was 
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established. These included requests for review, cases 
transferred by regions or ALJs, and appeals from the Assist- 
ant Secretary of Labor's decisions. An additional 81 cases 
reached this level between January 11 and December 31, 1979. 
As of December 31, 1979, 44 decisions had been issued, leav- 
ing 70 on hand. 

The number of unfair labor practice cases reaching this 
level of review is expected to increase substantially in the 
coming year because of the increase in unfair labor practice 
cases filed in the region and in those going to an ALJ hear- 
ing. Additional staff members have recently been hired or 
transferred to accommodate the anticipated increase. To 
date, the cases processed have been primarily those arising 
under the Executive order and are based on incidents which 
occurred before January 11, 1979; therefore, they have not 
involved an interpretation of title VII. 

The act appears to permit FLRA members discretion to 
delegate final decisionmaking authority to ALJs (for in- 
stance, adopting without review, ALJ decisions if exceptions 
are not filed by either party). Doing this would decrease 
the number of cases reaching the members for review. How- 
ever, current regulations require FLRA to review all ALJ 
decisions reflecting the members' view that, since unfair 
labor practice decisions in the first year will be defining 
and interpreting the parameters of the new act, FLRA members 
should be deciding these issues. This is viewed as neces- 
sary to provide ALJs with the initial precedent on which 
they may base future decisions. 

No serious problems have developed in FLRA's handling 
of representation and unfair labor practice cases. While 
the caseload is expected to increase, actions being taken to 
improve staff productivity should prevent or at least mini- 
mize the development of a large case backlog. 

EXCEPTIONS TO ARBITRATION AWARDS - 

Title VII codifies past practice under the Executive 
order by authorizing FLRA to review certain arbitration 
awards and take whatever action is necessary to insure their 
consistency with the law, rule, or regulation. Delayed 
processing of these cases was a problem under the Executive 
order and continued to be a problem during the early months 
of FLRA's operations. 
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Expeditious handling of these cases is even more impor- 
tant under title VII because of the anticipated increase in 
the number of arbitration awards to be appealed to FLRA. 
This increase is expected to result from the act's broaden- 
ing of the scope of negotiated grievance procedures and its 
requirement that these grievance procedures include binding 
arbitration as a final step. The arbitration staff of 6 at- 
torneys received 64 petitions for review between January 11 
and December 1979. This represents a 25-percent increase 
from last year's caseload. During this period they closed 
30 cases, or an average of 2.5 a month. 

In an attempt to speed up case processing, FLRA has 
made two changes. Exceptions to arbitration awards, which 
may be filed by either party within 30 days after the award 
is issued, are now being processed by FLRA under a new one- 
step procedure that it anticipates will expedite case process- 
ing. Under the previous two-step procedure, parties were 
required to submit a petition requesting consideration of 
an appeal. If accepted for review, a brief had to be filed 
examining the merits of the case. These two steps have been 
consolidated under the new procedures. In addition to con- 
solidating its procedures for reviewing cases, FLRA has im- 
posed informal time frames on the staff in attempt to speed 
up the process. The executive director told us that informal 
time limits are also being tried on the FLRA members' review 
of these cases. 

OFFICE OF ADMINISTRATIVE LAW JUDGES --- 

The Office of Administrative Law Judges is a separate 
unit within FLRA that hears unfair labor practice complaints 
prosecuted by the General Counsel's Office. It is in this 
area, according to FLRA officials, that FLRA is faced with 
its most serious staffing shortage. The initial allotment 
of eight ALJs to FLRA by OPM was recently increased by two, 
but this may still not be enough to handle the anticipated 
caseload. ALJs' inability to hear and decide cases expedi- 
tiously will delay FLRA's issuance of case decisions. 

FLRA estimates that about 20 percent of the cases filed 
at the regional level will require a hearing by an ALJ. 
This is based on the Department of Labor's experience in 
processing unfair labor practice cases under the Executive 
order program, the NLRB's.experience in handling similar 
types of cases in the private sector, and FLRA's assumption 
of factors peculiar to unfair labor practices under 
title VII. FLRA's current projection of its unfair labor 
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practice caseload for fiscal year 1980 is 4,020. Approxi- 
mately 800 are therefore expected to require a hearing be- 
fore an ALJ. 

When FLRA was created, eight Department of Labor ALJ 
positions were transferred to FLRA on the basis of a deci- 
sion by OMB. OMB's decision was based on the previous AL3 
caseload under the Executive order program and therefore 
did not take into account the substantially greater volume 
of cases which would result under the act. This projected 
volume is attributable to a number of factors: 

--The new prosecutorial authority of the General Coun- 
sel. If the General Counsel decides to issue a com- 
plaint after determining that the party's charge has 
merit, he will prosecute the case before an ALJ. 
Under the Executive order program, the charging party 
had the burden of presenting his/her own case through- 
out the proceeding, which may have deterred filing. 

--FLRA's jurisdiction has been expanded to cover the 
Library of.Congress, Government Printing Office, 
and Panama Canal employees. 

--The issues constituting unfair labor practices have 
been expanded under the statute. (What specifically 
constitutes an unfair labor practice will, of course, 
be decided by FLRA on a case-by-case basis.) 

FLRA has, since its initial allotment of ALJ positions, 
made several requests to OPM for additional GS-16 ALJs. On 
the basis of an estimated productivity rate of 24 cases a 
year, FLRA has requested a total of 23 GS-16 ALJ positions. 
(FLRA officials have observed that even these additional 
positions will probably not adequately cope with the increas- 
ing caseload projections.) FLRA's estimate of an ALJ produc- 
tivity rate of 24 dispositions a year appears reasonable, 
compared with the productivity rate of ALJs in other agen- 
cies, such as NLRB. OPM officials responsible for reviewing 
FLRA's request told us that they do not dispute FLRA's esti- 
mates, primarily because they have not established criteria 
for determining what a reasonable caseload per judge should 
be and are not that familiar with the type of cases that 
judges in particular agencies handle. They have, however, 
turned down FLRA's requests for additional positions, stating 
that they may reconsider these requests if cases actually 
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start backlogging. We have previously reported OPM's lack 
of information with which to evaluate agency requests for 
additional ALJs. l-/ 

The apparent inability of the current ALJs to handle 
the projected caseload can potentially lead to a serious 
backlog of cases reaching the hearing stage. Most of the 
recent filings have not yet reached this stage because of 
the delays experienced in processing cases in the field. 
The General Counsel, however, is starting to issue com- 
plaints, and these cases are therefore starting to reach the 
hearing stage. FLRA's inability to conduct timely hearings 
would be inconsistent with congressional intent under 
title VII. 

Although FLRA's need for additional ALJ positions may 
be warranted, we believe that its Office of Administrative 
Law Judges also needs to take steps to alleviate the prob- 
lems resulting from a shortage of judges. Currently, the 
Office of Administrative Law Judges consists exclusively of 
judges and clerical staff. The hiring and delegation of 
research and administrative duties to law clerks or student 
assistants would probably speed up case handling. This prac- 
tice is followed by ALJs in "ther agencies, including the 
NLRB where student assistants perform legal research and 
other tasks. 

CONCLUSIONS 

It is too early to make any conclusive statements on 
the efficiency of headquarters operations, organizational 
structure, and case-handling procedures. Many of the delays 
and difficulties experienced this past year are attributable 
to lack of space and of other resources and the unavoidable 
problems involved in setting up a new agency. However, over 
the next year a number of areas warrant increased attention 
by FLRA members. These include establishing and enforcing 
time targets for case processing, giving priority to cases 
dealing with issues critical to interpreting and implement- 
ing title VII, and reexamining the current organizational 
structure to insure its responsiveness to FLRA's mission. 
FLRA members have begun to address some of these areas, and 
we will be monitoring their progress in the coming year. 

-------_---- 

L/"Administrative Law Process: Better Management Is Needed" 
(FPCD-78-25, May 15, 1978). 
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Agency and union officials are concerned about FLRA's 
slowness in deciding cases. FLRA is trying to resolve this 
problem by establishing informal time targets for certain 
stages of case processing. We believe that establishing and 
enforcing time targets at all stages of review is critical 
if FLRA is to meet its statutory responsibilities. Moreover, 
certain internal case-processing procedures should be reex- 
amined to identify factors which impede the timely process- 
ing of cases. 

Cases are generally processed in the order in which 
they are filed. The only exceptions are unfair labor prac- 
tice cases where the regulations give priority to the han- 
dling of certain types of cases, such as those involving 
work stoppages. Consequently, many of the more critical 
questions raised in certain policy and negotiability cases 
before FLRA are not resolved quickly. We believe that the 
members should consider giving priority to certain types of 
cases whose impact could be more far reaching and critical 
to the program. 

A factor in FLRA's slow response to some of these orga- 
nization problems at the headquarters level was the absence 
of a permanent executive director for most of the year. As 
a result, FLRA had no strong central management force to co- 
ordinate the various headquarters organizational activities 
and insure that they were efficiently carried out. With the 
appointment of an executive director in December 1979, orga- 
nizational and administrative problems may diminish. 

FLRA is currently planning to reorganize its headquar- 
ters operations to speed up case handling and to use staff 
more efficiently. Permanent assignment of staff to one of 
FLRA's four distinct organizational groups appears to limit 
management's flexibility to reassign or rotate staff as the 
need arises. A less stratified organization with a rotation 
policy among the groups could improve staff development and 
morale and would help to make the application of FLRA policy 
more uniform. 
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CHAPTER 4 

OFFICE OF GENERAL COUNSEL AND REGIONAL OPERATIONS 

Creation of the Office of General Counsel within FLRA 
is one of the most significant changes from the Executive 
Order Labor-Management Relations Program. The major impor- 
tance of the General Counsel is his independent authority to 
investigate unfair labor practice charges and to prosecute 
cases before FLRA members. The Government's responsibility 
for prosecuting unfair labor practice complaints is new to 
the Federal labor-management relations program. 

Since his confirmation in July 1979, the General, Coun- 
sel's efforts have been devoted to establishing FLRA's nine 
regional offices, reducing the case backlog, and handling the 
increase in the number of case filings. The General Counsel 
has made progress in overcoming some of these problems. De- 
spite recent progress, however, some problems persist. 
These include (1) a growing case backlog resulting from a 
continuing increase in case filings, (2) insufficient office 
space, (3) the continuing need to train newly hired staff in 
approaches, procedures, and policies, and (4) the continuing 
need to inform and familiarize agencies, unions, and employ- 
ees on FLRA procedures and policies. 

BACKGROUND 

The General Counsel is responsible for investigating 
and prosecuting unfair labor practice allegations and for 
managing and directing regional offices' activities. The 
General Counsel is appointed by the President, with the ad- 
vice and consent of the Senate, for a 5-year term and may be 
removed at any time by the President. Under the act, FLRA 
replaced the Assistant Secretary of Labor as the decision- 
maker in unfair labor practice cases, and the General Coun- 
sel replaced the complainant (union, aqency, or individual 
employee) in presentiny cases before an ALJ and FLRA members 
for decision. 

Title VII's legislative history reflects the Congress' 
intent to model the Office of the General Counsel after that 
of NLRB. In NLRB, and as statutorily required, the author- 
ity and responsibilities of FLRA and the General Counsel are 
separated. 

The Office of General Counsel includes a headquarters 
and nine regional offices. His headquarters office includes 
a deputy general counsel and four recently created assistant 
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general counsel positions. Three of the assistant general 
counsels are each responsible for three regional offices. 
They will oversee field operations and provide the necessary 
case-handling advice to insure uniformity of procedures and 
policies at the regional level. The General Counsel's of- 
fice also has an appeals office headed by an assistant gen- 
eral counsel to review regional directors' refusals to issue 
complaints. 

The regional offices, whose key officials are the re- 
gional director and regional attorney, are responsible for 
processing unfair labor practice and representation cases. 
The regional director is responsible for supervising the in- 
vestigation of unfair labor practice charges, investigating 
representation petitions, and conducting or supervising 
union representation elections. The regional attorney ad- 
vises the director on legal matters and supervises the pro- 
secution of unfair labor practice cases at hearings. (See 
wws l III and IV.) 

The locations of FLRA's nine regional offices were 
chosen primarily on the basis of prior case activity under 
the Executive order program, while also taking into account 
where the majority of employees who previo'usly administered 
the Executive order program were located. Regional offices 
are in Atlanta, Kansas City, Los Angeles, Chicago, Dallas, 
Boston, New York, San Francisco, and Washington, D.C. Reor- 
ganization Plan No. 2 transferred 198 Assistant Secretary of 
Labor positions --which handled unfair labor practice and re- 
presentation cases under the Executive order program--to 
FLRA. Under the Executive order program, the Assistant Sec- 
retary of Labor's employees had been located in the Depart- 
ment of Labor's 30 field offices. 

FLRA has also created suboffices to test the advantages 
and disadvantages of operating offices outside the nine re- 
gional cities. Factors considered in establishing these of- 
fices included FLRA's accessibility to its clientele, the 
travel requirements of FLRA staff, and problems in supervi- 
sion with multiple locations. Currently, suboffices are in 
Cleveland, Denver, Philadelphia, and Seattle. In addition 
to these offices, FLRA now plans to keep a small office in 
Panama. &./ In an attempt to equalize the caseload between 

A/Under title VII FLRA did not have jurisdiction over employ- 
ees of the Panama Canal. The implementing legislation of 
the Panama Canal Treaty gave FLRA this new responsibility. 
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regional offices, Pennsylvania and Delaware were recently 
shifted from FLRA's Washinyton, D.C., regional office to the 
New York regional office. 

WHAT CAUSED THE BACKLOG OF CASES? 

During the past year the FLRA General Counsel’s opera- 
tions have been hindered by a number of problems which have 
caused delays in processing cases and have impaired the Gen- 
eral Counsel's ability to operate the regional offices effi- 
ciently. Union and agency officials have stated that the 
major problem they currently experience in working with FLRA 
regional offices is the slowness in case processing. In re- 
cent months, however, progress has been made in organizing 
and staffing the offices and in reduciny the case backlog. 

The major problems causing the backlog of cases were: 

--Delay in appointing and confirming the General 
Counsel. 

--Lack of sufficient and skilled staff in the regions. 

--Continual l'ack of adequate office space. 

Because of the delay in appointing and confirming the 
General Counsel, FLRA regulations could not be issued and 
the regions did not have the legal authority to take final 
action on unfair labor practice cases, such as issuing and 
prosecuting complaints and dismissing cases. We found that 
the delay in issuing regulations caused unions, agencies, 
and individuals to be confused about how to approach the 
charges filed by or against them. Parties, as a result, re- 
quired more help from the regional offices than they would 
otherwise have needed. The absence of a General Counsel 
also postponed the hiring of the regional attorneys and 
other staff. Thus the regions, for most of the year, lacked 
the legal expertise needed to handle the new prosecutorial 
function of the General Counsel. 

Throuyhout the year FLRA has experienced a much greater 
caseload than expected, particularly in unfair labor prac- 
tice cases. Before its establishment, 576 new representa- 
tion case filings and 1,252 new unfair labor practice cases 
were predicted for fiscal.year 1980. This estimate was 
based on the Assistant Secretary of Labor's experience with 
similar types of cases filed under Executive Order 11491. 
FLRA's original fiscal year 1980 budget request reflected 
these case predictions. Of the 3,985 representation and un- 
fair labor practice cases filed between January 11 and 
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December 31, 1979, 3,367 were unfair labor practice charges 
and 618 were representation Petitions. The General Counsel's 
Office has taken dispositive action on 2,982 cases. On the 
basis of the number of case filings in the last 4 months of 
1979, FLRA now predicts 4,020 unfair labor practice cases 
will be filed at its regional offices in fiscal year 1980. 

The lack of sufficient and skilled staff in the regions 
has caused delays in processing cases. Staff transferred 
from the Department of Labor could not automatically assume 
the new duties assigned to the General Counsel under 
title VII. According to FLRA officials, a number of the 
higher grade employees who transferred to FLRA from the De- 
partment of Labor did not have current labor relations exper- 
ience. Also, FLRA initially had to use many of the vacant 
slots transferred to it to fill field management positions 
(for example, a regional director and regional attorney for 
each of the nine regions and their support staff). FLRA, as 
a result, had few vacant positions remaining to staff its 
investigatory and prosecutorial functions and therefore had 
to intensify its search for qualified staff. 

The third major problem faced by the regional offices-- 
the lack of adequate space --had caused staff to be widely 
dispersed. Supervisors have been separated from their em- 
ployees. Also, in the Washington regional office, for exam- 
ple, where FLRA's clientele often come in person to file 
charges or deal with staff, FLRA initially did not even have 
enough space to provide desks for all of the professional 
staff. Even if FLRA had the vacancies to hire the people it 
needed, some of the vacant slots would not have been filled 
because it had no place to put additional staff, furniture, 
or the equipment it would have required. 

ACTIONS TAKEIJ TO REDUCE BACKLOG 

Since the General Counsel's confirmation, he has made 
proyress in overcoming the problems that contributed to the 
backlog of cases. For example, the General Counsel has 
(1) hired staff to fill most of the regions authorized pro- 
fessional positions, (2) issued time targets for processing 
cases, (3) started to provide formalized training for his 
staff, (4) pushed for voluntary informal settlements, there- 
by resolving cases before they reach the trial stage, and 
(5) started setting up a.formal computerized case-tracking 
system. 
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Hiring of staff -- 

Recognizing the need for regional office staff to 
handle the major load of case processing, the General Coun- 
sel kept the size of his headquarters staff to a minimum by 
allocating most of the new positions to the regional offices. 
Staff has been allocated to the various regional offices 
according to the pattern of case filings in its first year 
of operations. (APP. II has a map of the regional offices, 
listing the number of staff and number of cases filed for 
each region.) 

Issuing of time targets 

As part of the General Counsel's ongoing efforts to im- 
prove the efficiency of regional case handling, the General 
Counsel in August 1979 issued time .targets for processing 
unfair labor practice cases in the regions. The time target 
for a regional office decision on unfair labor practice 
cases is 60 days after the filing of the charge; the target 
for implementing the decision--that is, issuing a complaint 
without settlement--is 75 days. The NLRB time targets for 
these actions are 30 and 45 days, respectively. The General 
Counsel has stated that his goal is to have the regions even- 
tually reach the NLRB targets, once staff has been trained 
and procedures established. Because of the large backlog 
and delays in hiring new staff, the regions have not yet 
reached the time frames established, although the General 
Counsel has stated that he hopes they will within 12 months. 

Formalized traininq 

The General Counsel's office has made a concerted ef- 
fort to hire experienced regional attorneys, primarily from 
NLRB, with both trial experience and labor relations back- 
grounds. The hiring of former NLRB employees has eliminated 
the need for extensive training in some areas because FLRA 
has patterned many of its practices and procedures after 
IJLRB. Also, these new employees have been able to help 
train other staff members transferred to FLRA under Reorga- 
nization Plan IJo. 2. Since August many of the regional at- 
torneys have conducted informal on-the-job traininy sessions 
with the field attorneys and agents on techniques and proce- 
dures for investigating and prosecuting cases. 

Agency and union officials have stated that lower level 
FLRA regional staff needs specialized training. They be- 
lieve that the lack of regional office standardization in 
using techniques in investigating and in encouraging settle- 
ments is due partly to the need for additional training. In 
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particular, union officials have emphasized that the re- 
gional staff working on unfair labor practice cases is not 
well trained. Agency officials have stated that FLRA inves- 
tigators have not demonstrated adequate investigative skills, 
particularly in gathering relevant information through ques- 
tioning of witnesses and drawing well-reasoned conclusions 
from their investigations. These officials stated that they 
developed their impressions by comparing the quality of FLRA 
investigations to similar investigations conducted by their 
respective agencies. Agency and union officials have made 
favorable comments, however, concerning the knowledge and 
capabilities of both the regional directors and regional 
attorneys. 

In response to these union and agency concerns, FLRA's 
General Counsel has indicated that he will be having special- 
ized training for his staff and he hopes this training will 
result in better communications and more standard service to 
the parties. In December 1979 the General Counsel's Office 
conducted a week-long intensive training session for his 
headquarters and regional employees. This training session 
emphasized investigative techniques, unfair labor practice 
and representation case handling, and evidence and trial 
techniques. 

Voluntary informal settlements - 

Another important step taken by the General Counsel to 
decrease the case backlog is his emphasis on voluntary set- 
tlement of cases filed at the reqional level. The General 
Counsel has stressed the preferability of the parties enter- 
ing into voluntary settlements to resolve their own com- 
plaints rather than having a third party impose a settlement. 
Since July a large number of the cases backlogged at the re- 
gional level have been withdrawn or settled informally. The 
General Counsel's staff has taken a very active role in se- 
curing these settlements. For example, during all phases of 
case processing, the regional staff attempts to maintain 
communication with agency and union officials involved in 
the dispute. FLRA officials believe that these contacts 
have promoted case settlements and minimized litigation. 
Union and agency officials have noted the strong efforts by 
regional officials to settle cases, thereby avoiding the 
need for formal adjudication to resolve many disputes. 

Computerized tracking system 

Finally, in recent months, the General Counsel and his 
headquarters staff have been working with other groups in 
FLRA to devise and implement a computerized case-tracking 
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and case-processing system. The system is to be implemented 
in several phases and is expected to be fully operational by 
fall 1980. 

The General Counsel plans to use the computerized case- 
tracking system to develop work measurement and productivity 
standards and to monitor how the regional offices meet time 
limits for processing cases. 

CONCLUSIONS 

The major causes of the case backlog have been transi- 
tional. The General Counsel has made progress in recent 
months in overcoming these problems. EIe has kept the size 
of his headquarters staff to a minimum. By hiring competent, 
experienced regional directors, regional attorneys, and staff 
for the nine regional offices, the General Counsel has been 
able to make the most of his initial resources. The region- 
al directors, while hindered by resource and space problems, 
have made progress in establishing their offices and reduc- 
ing some of the case backlog, especially through their ef- 
forts for voluntary informal case settlements. The regional 
attorneys, most with IJLRB experience, have effectively con- 
ducted informal training of the newly hired employees. Both 
union and agency officials have been impressed by the knowl- 
edge and capabilities of both the regional directors and 
regional attorneys. While the parties have expressed some 
concern about delays in case processing and lack of standard 
practices among the regional office staffs, the General Coun- 
sel has been responsive to these problems. 
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CHAPTER 5 -~I 

FEDERAL SERVICE IMPASSES PANEL 

Title VII established the Federal Service Impasses 
Panel within FLRA to assist in resolving negotiation im- 
passes between Federal agencies and employee unions. It is 
a presidentially appointed group composed of a chairman and 
six other members appointed for staggered terms. 

The Panel appears to be generally effective in carrying 
out its statutory mandate to assist parties in resolving 
negotiation impasses. Union and agency officials generally 
expressed satisfaction with Panel procedures. The Panel's 
effectiveness, however, is somewhat diminished by delays in 
processing cases and in issuing decisions. Furthermore, the 
overlap of mediation efforts by the Panel and the Federal 
Mediation and Conciliation Service (FMCS) appears to make 
the process of resolving impasses less effective. 

During its 9 years of existence under the previous Exe- 
cutive order program, the Panel performed essentially the 
same function in resolving impasses. The primary differ- 
ences in its operations under title VII are the use of a 
greater variety of methods to resolve impasses, the parties' 
increased use of binding arbitration after approval by the 
Panel, and enforcement of Panel actions through the filing 
of an unfair labor practice charge with FLRA. 

ORGANIZATIONAL STRUCTURE - 

A professional staff of five individuals carries out 
the daily operations of the Panel whose seven members are 
paid on a per diem basis because they do not serve full-time. 
The staff includes an executive director, a deputy executive 
director, and three staff associates. 

The Panel's status as an entity within FLRA affects 
several aspects of its internal operations. It is provided 
routine administrative and support services by FLRA and uses 
FLRA's solicitor's office for representation in legal mat- 
ters. Reliance on FLRA for certain support functions seems 
practical in light of the additional costs and duplication 
that would result if the Panel assumed full responsibility 
for its small staff. . 

PROCEDURES 

When a Federal agency and an employee union reach an 
impasse in bargaining, either party may request FMCS' 
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services. This is the first step in resolving an impasse 
under title VII. If the dispute is not resolved at media- 
tion, either the mediator or one or both of the parties may 
request the Panel's assistance. Between 1974 and 1978, 
about 10 percent of the 2,600 Federal sector cases FMCS 
closed were referred to the Panel and other agencies for 
final resolution. 

Under the provisions of the interim regulations issued 
by FLRA on July 31, 1979, the Panel uses a two-phased proce- 
dure in processing impasses. During the first phase, when 
an impasse reaches the Panel, one of two courses of action 
may be followed: the parties may request the Panel to ap- 
prove a procedure for binding arbitration of the impasse, 
or the Panel itself can recommend specific procedures for 
resolving the impasse. A variety of actions can be recom- 
mended, such as 

--returning the parties for further bargaining or medi- 
ation by FMCS, 

--consulting with the parties and then presenting in- 
formal recommendations for settlement, 

--holding factfinding hearings, sometimes resulting in 
recommendations for settlement, or 

--ordering final and binding arbitration. 

The second phase begins if parties have not chosen an 
alternative forum or have failed to resolve their dispute. 
Thereafter, the Panel may take whatever action is necessary 
to resolve the disagreement. In the past, this generally 
resulted in a Panel decision and order. Such actions are 
binding on the parties during the term of their collective 
bargaining agreement. 

The legislative intent of title VII is that the Panel 
promptly investigate and dispose of cases to minimize disrup- 
tion and delay in the negotiation process. For two segments 
of its procedures issued on July 31, 1979, the Panel has es- 
tablished the following time limits: A factfinder's report 
must be submitted within 30 days after receiving the tran- 
script or briefs from factfinding hearings, and the parties 
have 30 days to issue a response after receiving a report 
containing Panel recommendations. We believe, however, that 
the Panel could be doing more to insure that impasses are 
processed faster. 
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The absence of time limits for two crucial segments of 
the impasse resolution procedures seems to negatively af- 
fect the timeliness of the Panel's overall efforts. There 
are no limits, for example, on the time within which a fact- 
finding hearing must be held. A survey of seven cases 
handled by the Panel between 1977 and 1979 shows that the 
average amount of time from the date an initial request for 
assistance was filed to a factfinding hearing was 83 cal- 
endar days. Similarly, there are no limits on how long the 
Panel may take to issue its report and recommendations. 
Currently, the average amount of time is 3 months. However, 
in some cases, approximately 9 to 10 months elapsed before 
a report was issued. It appears that the process is compli- 
cated by the fact that the Panel members have infrequent 
meetings, usually about every 5 weeks. The members must 
travel from various parts of the country to attend these ses- 
sions in Washington, D.C., and scheduling, therefore, some- 
times becomes a problem. Scheduling of these meetings is 
done well in advance to accomodate other professional activ- 
ities of the Panel members. However, this decreases members' 
flexibility to respond to unanticipated fluctuations in case- 
load activity and other urgent matters which may arise. 

Federal union officials have expressed concern about 
the amount of time it takes the Panel to resolve an impasse. 
They believe that it is the union which most often suffers 
from these delays. The leadership becomes discouraged, mem- 
bership wanes, and challenges from other labor organizations 
can result, according to union officials. The Federal union 
remains at a disadvantage because of the absence of the 
strike as a tool in these proceedings and also because the 
status quo is maintained while these issues are being re- 
solved. Union officials contend that swifter resolution of 
these impasses could correct what the unions perceive as an 
unfair balance of power. 

OPM agreed that delays in resolving disputes can ad- 
versely affect a labor-management relationship. However, 
OPM did not agree that delays are more damaging to unions 
than to agencies. 

Panel officials informed us that using a greater vari- 
ety of methods for resolving impasses seems to have speeded 
up the processing of cases during its first year of opera- 
tion under title VII. According to their preliminary fig- 
ures, the average time required to close all cases in 1979 
was 117 days. 
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CASELOAD 

Throughout its 9 years of operations under the Execu- 
tive order program, the Panel emphasized the parties' volun- 
tary settlement of their own disputes. It constantly sought 
to prevent its services from being used as a substitute for 
the parties' own efforts to resolve disputes. Caseload data 
illustrates this point. Between 1970 and 1978, 63 percent 
of the cases closed by the Panel were either withdrawn or 
settled before a report and recommendations were issued. 

Panel officials continue to believe that it is in the 
best interests of the program to emphasize voluntary settle- 
ments under title VII. Of the 81 cases closed by the Panel 
between January 11 and October 31, 1979, 67 were settled 
with minimal or no Panel involvement. 

Number 
of cases Percent 

Settlement reached at prehearing 
conference or during factfinding 
hearing 

Returned for further bargaining 
Jurisdiction declined 
Withdrawn 

11 14 
10 12 
10 12 
36 44 - - 

Total 67 82 = F 

The Panel's caseload has increased under title VII. 
Between January 11 and December 31, 1979, the Panel received 
131 requests for assistance in resolving impasses. Approxi- 
mately 27 cases were carried over from operations under Exe- 
cutive Order 11491. Issues appearing most frequently in 
Panel cases include official time allowances for union repre- 
sentation duties, the scope of grievance/arbitration proce- 
dures, and hours of work and tours of duty. Most of the 
caseload increase occurred during the final quarter of the 
year. During this first year of operation the Panel closed 
100 cases. 

Panel officials attribute this increase, in part, to 
the broader scope of bargaining under title VII. They be- 
lieve that more disputes are likely to arise as the limits 
of the enlarged scope of.bargaining are tested. Another pos- 
sible factor in the increase is that title VII authorizes 
employees representing unions in negotiations unlimited offi- 
cial time in contrast to the Executive order's previous al- 
lowance of 40 hours, or half the time on the clock. 
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CIIAfdGES FROM THE EXECUTIVE ORDER PROGRAM --------________ 

The Panel has tried to decrease the predictability of 
methods used to settle disputes or impasses. By increasing 
the uncertainty in the resolution procedure, the Panel hopes 
to make the parties reluctant to overuse its services. This 
reflects what Panel officials refer to as its continuing em- 
phasis on parties' voluntary settlement of their own dis- 
putes. 

New approaches were used in 19 (23%) of the 81 cases 
closed by the Panel between January 11, 1979, and October 31, 
1979. Among the more frequently used were the following: 

--Written submissions followed by Panel recommendations 
and, if necessary, a decision and order: The Panel 
employs written submissions, in lieu of a hearing, 
before making its recommendations for settlement. In 
four of these cases, the procedures were jointly re- 
quested by the parties. In one instance, the proce- 
dure was imposed. 

--Show cause order: The Panel orders the parties to 
show why a remedy employed in previous cases should 
not be employed in the case before it. 

--Supplementary decision and order: In order to clar- 
ify the intent of its decision and order, the Panel 
issues a supplementary decision and order to the 
parties. 

--Factfinding directed with Panel action to be deter- 
mined: The Panel directs that a factfinding hearing 
be held, but determines later what steps will be 
taken to resolve the impasse. 

Title VII also encourages greater use of binding inter- 
est arbitration, if approved by the Panel. The Panel's exe- 
cutive director has interpreted the statute as requiring 
that the parties get the Panel's approval each time they 
want to use binding arbitration. This builds an additional 
step and more time into the procedure for resolving these 
disputes. To alleviate the problem, the Panel has told us 
that it plans to speed up its consideration of such requests 
which result from a previously negotiated procedure. 

Finally, an important change under title VII which will 
potentially give the Panel added clout is the enforceability 
of its decisions through the use of the unfair labor practice 
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procedure. It is now an unfair labor practice for either 
party to fail or refuse to cooperate in impasse procedures 
or decisions. 

PANEL INTERACTION WITH FMCS ---- ---- 

An area of some confusion in impasse procedures under 
title VII is the interaction of the Panel and FMCS. Agency 
and union officials expressed frustration with the duplica- 
tion of efforts of these two agencies. They believe that 
the duplication adds unnecessary delays to the resolution 
of impasses. Moreover, union officials indicated that these 
delays can serve as a disincentive to using these procedures. 

The situation is complicated by the fact that title VII 
fails to clearly specify the difference between the role of 
these two agencies in the impasse resolution procedure. Ac- 
cording to some officials, title VII creates more confusion 
than the Executive order did because title VII gives FMCS 
and the Panel certain identical responsibilities (although 
the Panel also has decisionmaking power). 

Perceptions differ as to the effectiveness of this in- 
teraction. Panel members have encouraged development of 
what they believe to be a close working relationship with 
FMCS. The aim of these efforts, according to Panel offi- 
cials, has been to encourage parties to fully use voluntary 
efforts to settle their disputes. There has been some over- 
lap of mediation efforts in the past. The Panel's chairman 
has recently stated that the Panel will no longer mediate as 
it has in the past during the initial investigation of a re- 
quest for assistance. The mediation resulted, in part, from 
the Panel's perception that FMCS, with the bulk of its case- 
load and experience in private sector matters, did not give 
enough attention to Federal sector impasses. Furthermore, 
with the Panel's emphasis on voluntary settlement, officials 
stated that they have always felt more comfortable with fact- 
finding and recommendations and other mediation like serv- 
ices guiding parties to settlement. 

The FMCS staff members perceive a number of problems in 
their relationship with the Panel. The duplication of medi- 
ation efforts has had what they believe to be a negative im- 
pact on FMCS' ability to secure a voluntary settlement. The 
parties are essentially g.iven two chances to take a case to 
mediation. Consequently, according to FMCS staff, many par- 
ties are intentionally bypassing FMCS' mediation efforts and 
settling their differences with the more powerful Panel. 
Under these circumstances, they contend their effectiveness 
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in resolving cases diminishes and they become merely a con- 
duit for cases going to the Panel. The FMCS officials be- 
lieve that this is particularly unfortunate since they have 
made new efforts in recent months to bolster their effective- 
ness by training mediators in the special needs of the Fed- 
eral sector. 

RECOMMENDATIONS TO THE CHAIRMAN, -- 
FEDERAL SERVICE IMPASSES PAMEL 

We recommend that the Panel: 

--Set up time targets for each segment of its opera- 
tions. This would improve the overall efficiency 
of the impasse resolution procedure and provide a 
valuable tool for assessing effectiveness. 

--Work more closely with FMCS to resolve the confusion 
resulting from what the parties perceive as overlap- 
ping responsibilities. The difference between the 
role of these two agencies should be clarified in 
their operating regulations and conveyed to the par- 
ties. This will guarantee that both agencies are 
optimally effective in responding to the needs of the 
parties. 

--Consider an alternative organizational plan to speed 
up the handling of its rising caseload. One option 
to consider would be to allow members to operate on 
an individual basis in various regions of the country. 
This would alleviate delays caused by the current 
practice requiring Panel members to convene in 
Washington, D.C. Moreover, by bringing their Federal 
sector expertise directly to the field, Panel members 
could work more closely with mediators and resolve 
impasses faster. 
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CHAPTER 6 

OUR ASSESSMENT 

Throughout its first year, transition, startup, and op- 
erational problems have impaired FLRA and the General Coun- 
sel in effectively performing all the duties assigned them 
under title VII of the Civil Service Reform Act. In recent 
months, however, as vacancies have been filled, responsibil- 
ities assigned, and procedures put into effect, FLRA's case 
processing and decisionmaking have improved. In spite of 
the problems, however, we believe there has been a notice- 
able change in Federal labor-management relations as a re- 
sult of FLRA's leadership role. This change is consistent 
with the Congress' intent in establishing a neutral and in- 
dependent third party for resolving disputes in the Federal 
Labor Relations Program. 

The FLRA members and the General Counsel, in their lead- 
ership roles, have recognized and stressed the importance of 
being perceived by labor organizations, Federal agencies, 
and the public as a truly neutral third party for adjudicat- 
ing complaints and setting policy. Their handling of cases, 
frequent public addresses, and their openness and availabil- 
ity to their clientele reflect their efforts in this respect. 
FLRA members and the General Counsel have also been extreme- 
ly responsive to the concerns expressed by their clientele. 
Moreover, while not shying away from their responsibility in 
prosecuting and adjudicating disputes, they have consistently 
emphasized settling cases before they reach the complaint 
stage. This is not to say, however, that FLRA's decisions 
on specific issues have not created controversy in the labor- 
management community among advocates on both sides of the 
issues. 

FLRA's independence from OPM is a critical feature in 
establishing its credibility as a neutral and impartial 
third party. As envisioned by the act, OPM's role in the 
labor-management relations program is primarily one of pro- 
moting, strengthening, improving, and representing manage- 
ment. As such, FLRA maintains the same "arm's length" 
relationship with OPM as it does with Federal employee 
unions and agencies. In instances when FLRA has initiated 
discussions with parties in the Federal labor relations pro- 
gram, OPM is frequently c.alled upon as a representative of 
and spokesperson for management. 
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Many problems persist, however, and much remains to be 
done. Delayed confirmation of the General Counsel; conse- 
quent delay in issuing regulations, hiring staff, and proc- 
essing cases; and time-consuming difficulties in securing 
office space in the regions and headquarters impeded the 
transition and FLRA's establishment of full operations. 
Bowever, noticeable progress has been made since early fall 
1979, and FLRA and its General Counsel and regional offices 
have begun to function more normally. Progress has been 
made in processing the backlog of cases filed during its 
first 6 months of operations but, because of an unantici- 
pated increase in the number of cases filed throughout the 
year r the backlog of cases continues to grow. 

Title VII has created some uncertainty which awaits 
FLRA's clarification through its decisionmaking process. 
Federal unions, reluctant to assume the validity of the Exe- 
cutive order case precedent, are relitigating some of the 
issues decided by the Assistant Secretary of Labor and FLRC 
and are seeking FLRA's guidance in interpreting title VII. 
While much of this activity may be inevitable in the years 
following the passage of a new statute, delays in FLRA's 
processing and in deciding cases and issues before it appear 
to compound the extent to which labor relations is practiced 
in the courtroom rather than at the workplace. 

We will continue to monitor the progress and problems 
experienced by FLRA and report on these matters to the Con- 
gress. 

AGENCY COMMENTS --- 

FLRA commented that the report accurately describes its 
first year's performance and identifies many of the problems 
it has faced and had to overcome. FLRA officials endorsed 
the report's suggestion that OMB have a capability to assist 
newly formed agencies and that, with such assistance, some 
of the obstacles they encountered may have been avoided. On 
the other hand, while agreeing that sufficient organization 
changes are going on throughout the Federal Government to 
justify its investment in the area, OMB stated that, since 
1977, it has had such a capability and used it continuously 
to assist agencies, including FLRA. On the basis of our 
observations of FLRA's early experiences, we believe that 
the assistance provided was not sufficient and that the type 
of assistance recommended in the report is needed. 
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FLRA also said that it has taken action on most, if not 
all, of our suggestions for improving operations. This in- 
cludes 

--reorganizing operations, 

--developing methods for giving priority to certain 
cases and instituting a variety of expedited case- 
handling procedures, 

--implementing a series of time targets and a system 
for case tracking and statistical analysis, and 

--using legal assistants to aid ALJs. 

The Federal Service Impasses Panel agreed with our con- 
cerns about delays in case processing and the need to con- 
sider an alternative organization plan to expedite handling 
of the rising caseload. It stated that it is experimenting 
with different resolution techniques to reduce delays and is 
seriously considering our recommendations that time targets 
be included in the Panel's procedures. Also, the Panel 
stated that it has on occasion assigned members on an indi- 
vidual basis to meet with the parties to resolve a particular 
dispute and that this practice is expected to increase with 
the Panel's rising caseload. The Panel is also exploring 
with FMCS, the possibility of making a joint announcement 
concerning their respective responsibilities in the Federal 
labor relations program. This would include an affirmation 
of the current understanding between the two agencies on 
(1) mediation by Panel representatives and (2) the responsi- 
bilities of FMCS and its mediators when involved in disputes 
which are before the Panel. 

The Panel, however, stated that the report did not ac- 
curately describe its role and effectiveness. It believes 
that the statistics cited in the report highlight a success- 
ful effort. Since only 10 percent of the 2,600 cases 
handled by FMCS were referred to the Panel, the Panel be- 
lieves that the statement, "duplication of mediation efforts 
between FMCS and the Panel negatively affects FMCS' ability 
to secure voluntary settlements," was not supported. The 
Panel also did not agree that the lack of clarity between 
the roles of the Panel and FMCS makes the process of resolv- 
iny impasses confusing to the parties and detracts from the 
Panel's effectiveness. 
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FMCS, in commenting on the report, however, agreed with 
our suggestion that FMCS and the Panel need to clarify their 
roles. It believes that including such a clarification in 
the Panel's regulations would "go a long way toward resolv- 
ing confusion concerning the proper roles of the Service 
and the Panel." 

Since the Panel's Chairman has recently stated that the 
Panel will no longer mediate as it has in the past during 
the initial investigation of a request for assistance, we 
believe that the differences between the roles of the two 
agencies should be clarified in their operating regulations 
and conveyed to the parties. 
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REGIONAL STRUCTURE OF FLRA 
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COMPTROLLER GENERAL mF THF UNlTED STATES 

WASHINBTON. D.C. ZOS48 

JUNE 11, 1979 
B-115398 

The Honorable Abraham Ribicoff 
Chairman, Committee on Governmental Affairs 
United States Senate 

Dear Mr. Chairman: 

During testimony before your Committee on May 8, 1979, 
dealing with the adequacy of staff and resources of the 
Merit Systems Protection Board (MSPB) and Office of Special 
Counsel, you asked whether GAO was finding similar problems 
at the newly established Federal Labor Relations Authority 
(FLRA). Our work at the FLRA is revealing similar problems 
in terms of inadequate staff, space and resources. Some of 
these problems appear even more serious than those we iden- 
tified to you at the MSPB. 

In our opinion, with their present staffing, space and 
funding, the FLRA and especially its General Counsel and 
regional operations do not have adequate resources to 
establish full operation and effectively carry out the 
duties and responsibilities assigned under the Civil Service 
Reform Act (CSRA). As a result, the intent of the legisla- 
tion may not be achieved. Currently, the FLRA's fiscal year 
1979 supplemental and fiscal year 1980 budget requests are 
before the Congress. We believe that the FLRA should receive 
immediate attention and action on its budget requests. 
Furthermore, our review of the number of cases filed with 
the FLRA during its first four months of operations, pro- 
jected on an annual basis, substantially exceeds the case- 
load upon which the FLRA based its initial fiscal year 1980 
budget request. We believe this raises concern as to the 
adequacy of the resources requested in the fiscal year 1979 
supplemental and the fiscal year 1980 budget to handle the 
workload. 

Although the newly appointed FLRA members have made 
some progress in organizing their newly established agency, 
delay in appointing a General Counsel, the lack of adequate 
resources, and space problems have seriously impeded their 
efforts. Following is'a brief discussion of our concerns 
on the problems the FLRA is encountering. A more detailed 
discussion of these areas is included in the enclosure to 
this letter. 

FPCD-79-67 
(964138) 
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Office of General Counsel 
and Regional Operations 

To date, the absence of a General Counsel has prevented 
the FLRA from issuing its regulations. Moreover, in the 
absence of a General Counsel, unfair labcr practice charges 
filed since January 11, 1979, when the CSRA took effect, are 
being investigated at the regional level but no complaints 
can be issued and no dispositive action can be taken. This 
has resulted in a backlog of more than 1,000 cases. 

The FLRA has established nine regional offices across 
the country. The lack of sufficient and skilled staff for 
these regional offices is a major problem. The FLRA has had 
to use many of the vacant slots transferred to it to fill 
field management positions. As a result, few vacant posi- 
tions remain to staff its investigatory and prosecutorial 
functions. Prosecuting unfair labor practice complaints 
is new to the Federal sector. Existing staff can not auto- 
matically assume these new duties. Performing the job 
effectively will require the hiring and training of new 
staff with specialized legal and prosecution expertise. 
Currently, the FLRA lacks the slots to hire this needed 
staff. 

Another area of concern is the General Counsel's 
ability to effectively monitor and track cases being 
processed at the regional level. The FLRA currently lacks 
the resources to establish such a system. 

One of the major criticisms of the third-party pro- 
cedures of the Executive Order program was the lengthy 
time required to process cases. We believe that without 
additional staff and resources the General Counsel cannot 
adequately and in a timely manner investigate and prose- 
cute unfair labor practice cases. 

FLRA Headquarters 

The headquarters operations, like the Office of General 
Counsel, does not have the personnel or resources to effec- 
tively carry out the full range of its statutory functions 
and responsibilities. 

An estimated 20-25 percent of the unfair labor practice 
charges filed at the regional level will require a hearing 
before an administrative law judge and many will subsequently 
be appealed to the FLRA. The increase in cases filed at the 
regional level will also require FLRA action at the head- 
quarters level. Also the number of other types of cases, 
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such as negotiability appeals, filed directly with FLRA 
headquarters, have also markedly increased since the Act's 
enactment. We believe that the current FLRA's headquarters 
staff is inadequate to handle this increased caseload. 

Title VII of the CSRA also gives the FLRA new responsi- 
bilities in the areas of judicial review and enforcement. 
These responsibilities will require new staff with the 
requisite expertise. The FLRA currently lacks this staff. 

Another problem in setting up its headquarters opera- 
tions is that many of the positions transferred to the FLRA 
must be used to fill administrative and support functions. 
While some of these administrative functions have been 
staffed, additional new positions are required. Continued 
reliance on the Office of Personnel Management (OPM) and 
the Department of Labor (DOL) for services and space may 
create the appearance of a potential conflict of interest 
since these two agencies are among the FLRA's clientele and 
will be parties to cases adjudicated by the FLRA. 

Space Problems 

Currently, the FLRA has a serious space problem. After 
devoting considerable time and effort in negotiating with 
the General Services Administration (GSA), the FLRA has made 
some progress, but many difficulties persist. At present, 
headquarters personnel are, for the most part, still tem- 
porarily located at the OPM and DOL buildings. Regional 
personnel are still operating out of DOL's field offices. 

The lack of adequate space and resultant dispersal of 
staff is having a serious impact on the FLRA's effective- 
ness, efficiency and public image. This has resulted in 

--staff spending considerable time commuting between 
various office locations; 

--the inability to provide desks for all professional 
staff in some offices and the inability to fill 
certain vacant personnel slots because there's 
no place to put additional staff; 

--the appearance of a potential conflict of interest: 

--delays in purchasing necessary new equipment be- 
cause there's no place to put it. 
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The GSA has offered space to the FLRA at 1726 M St., 
N.W. in Washington, D.C. The space will not be available, 
however, until at least November. Securing new space for 
the regional offices is even less optimistic. 

Conclusions 

We believe that in order to achieve the goals of the 
Civil Service Reform Act, the FLRA must have the resources 
to expeditiously and judiciously decide complaints and 
issues affecting all parties to the Federal Government's 
collective bargaining process. It is essential that early 
onI the FLRA demonstrate credibility as the independent and 
effective body that Congress intended to establish. The 
FLRA's inability to accomplish the responsibilities assigned 
to it in a timely and effective manner will not only take 
its toll on protecting the rights of employees and their 
chosen representatives, but also on the effective and effi- 
cient operation of the government. We are concerned that 
the delays in processing cases resulting from insufficient 
resources or inexperienced personnel will increase the time 
and energy required of Federal managers to resolve problems 
arising in the workplace and strain and disrupt the working 
relationship between supervisors and their employees. The 
consequences may be costly in terms of declining morale and 
productivity. 

We have previously called your attention to the prob- 
lems of the MSPB and the Special Counsel. We also believe 
that the current funding and space problems at the FLRA are 
serious and need prompt action. We have discussed the con- 
tents of this letter with officials of the FLRA and they 
concur with our assessment of their current funding, re- 
sources and space problems. Your attention to this matter 
will be helpful. As arranged with your office, we are also 
sending copies of this letter to the House and Senate 
Appropriations Committees and to Senator Percy. 

Comptroller General 
of the United States 

Enclosure 
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Response to questions submitted by Senator Abraham Ribicoff 
on the Federal Labor Relations Authority 

Question 1: The April 20 letter from Mr. Staats concerns 
only the MSPB and the Special Counsel. Does 
the GAO have similar concerns about the ability 
of the Federal Labor Relations Authority to 
perform its mission with the resources assigned 
to it? Please provide, for the record, an 
assessment of the performance and difficulties 
which the FLRA is currently encountering. 

Answer: As we noted in our April 20,1979, letter to 
your Committee (in response to your earlier request 
for our assistance in providing oversight of the 
Merit Systems Protection Board (NSPB), the Office 
of Personnel Management (OPM) and the Federal Labor 
Relations Authority (FLRA)), we now have a staff 
at each of these agencies to monitor their activi- 
ties and implementation of the Civil Service Reform 
Act (CSRA). In that letter and in our subsequent 
statement before your Committee on May 8, 1979, we 
highlighted the staffing and funding problems of 
the MSPB and the Special Counsel. 

As part of our monitoring activities we have 
also reviewed the budget, current staffing and 
operations of the FLRA. This includes the FLRA's 
Office of General Counsel and regional operations 
as well as the FLRA's headquarters office. In our 
opinion, with their present staffing and funding, 
the FLRA, particularly the General Counsel and 
regional operations, do not have adequate resources 
to establish full operations and effectively carry 
out the duties and responsibilities assigned under 
Title VII of the CSRA. The FLRA had an initial 
staff allocation of 265 positions for fiscal year 
1979. Of this total, 64 positions were transferred 
from the Federal Labor Relations Council, 198 from 
the Labor Management Services Administration and 3 
from the Civil Service Commission. The FLRA's 
budget request for fiscal year 1980 and a supple- 
mental appropriation request for fiscal year 1979 
of $1,789,000 (which includes a request for an 
additional 23 full-time permanent positions) are 
currently before' the Congress. We believe that 
the FLRA should receive immediate attention and 
action on its budget requests. Furthermore, our 
review of the number of cases filed with the FLRA 
during its first four months of operations, 
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projected on an annual basis, substantially exceeds 
the caseload upon which the FLRA based its initial 
fiscal year 1980 budget request. We believe this 
raises concern as to the adequacy of the resources 
requested in the fiscal year 1979 supplemental and 
the fiscal year 1980 budgets to carry out their 
workload. The FLRA is aware of the problems we 
have raised and has done some initial work in pre- 
paring an amended fiscal year 1980 budget for the 
Office of Management and Budget. 

To achieve the goals of the Civil Service Reform 
Act, we believe the FLRA must have the resources to 
expeditiously and judiciously decide complaints and 
issues affecting all parties to the Federal Govern- 
ment's collective bargaining process. It is essen- 
tial that early on, the FLRA demonstrate credibility 
as the independent and effective body that Congress 
intended to establish. The FLRA's inability to 
accomplish the responsibilities assigned to it in a 
timely and effective manner will not only take its 
toll on protecting the rights of employees and their 
representatives, but also on the effective and effi- 
cient operation of the government. We are concerned 
that the lengthy case processing time resulting from 
insufficient resources, or the staffing of functions 
with inexperienced personnel , will increase the time 
and energy required of Federal managers to resolve 
problems arising in the workplace and strain and 
disrupt the working relationship between supervisors 
and their employees. The consequences may be costly 
in terms of declining morale and productivity. 

Although the newly appointed FLRA members have 
devoted their efforts and made progress in organizing 
their newly established agency, delay in appointing 
the new General Counsel, space problems, and lack 
of adequate resources have seriously impeded their 
efforts. Following is a more detailed discussion 
of our concerns on the problems encountered to date. 

Office of General Counsel 
and Reglonal Operations 

Delay in appointing the General Counsel, who 
will be in charge of most field activities, has 
seriously impeded the progress made in establishing 
this aspect of the FLRA's operations. The General 
Counsel's major respansibilities under the CSRA are 
(1) investigating and prosecuting unfair labor 
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practice cases which are filed at the regional 
offices and comprise the major portion of the FLRA's 
caseload and (2) directing the field operations. TO 

date, the absence of a General Counsel has prevented 
the FLRA from issuing regulations. It is therefore 
still operating under transition regulations which 
basically continue the Executive Order program. 
Unfair labor practice cases filed at the regional 
level since January 11, 1979 are being investigated, 
but in the absence of a General Counsel no com- 
plaints can be issued and no dispositive action 
taken. This has resulted in a backlog of more than 
1,000 cases. Potentially, many of these cases will 
require unfair labor practice trials before an ad- 
ministrative law judge. 

The FLRA has established nine regional offices 
across the country whose locations are based pri- 
marily on prior case activity under the Executive 
Order 11491 program while also taking into account 
where the majority of employees who previously ad- 
ministered the Executive Order program were located. 
The Assistant Secretary's employees had, under the 
Executive Order program, been located in the 
Department of Labor's 30 field offices. A number 
of problems have been encountered in relocating 
field office staffs, including the lack of space in 
many of the designated regional offices to accommo- 
date any additional personnel. (See discussion in 
question 2.) 

Another major problem is the lack of sufficient 
and skilled staff in the regions. One of the signi- 
ficant responsibilities assigned under Title VII is 
the prosecutorial function of the General Counsel's 
regional personnel. The FLRA has had to use many of 
the vacant slots transferred to it to fill field 
management positions, i.e. a regional director and 
supervisory trial attorney for each of the nine 
regions and their support staff. The Department of 
Labor had previously provided field management. 
The FLRA, as a result, has few vacant positions 
remaining to staff its investigatory and prosecu- 
torial functions. Prosecuting unfair labor 
practice complaints, a function also performed 
by the National Labor Relations Board (NLRB) in 
the private sector, is new to the Federal sector. 
Staff transferred from the Assistant Secretary 
of Labor's Executive Order operations can not there- 
fore automatically assume these new duties. The 
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hiring and training of new staff, with specialized 
legal and prosecution expertise will be required 
to perform the job effectively. Currently the FLRA 
lacks the personnel slots to hire this needed staff. 

Another area of concern is the General Counsel's 
ability to effectively monitor and track cases being 
processed at the regional level. Your Committee 
has previously commended the NLRB for its procedures 
in tracking and expediting cases. If the FLRA is 
to emulate the efficiency of the NLRB, at the mini- 
mum, the resources requested in the fiscal year 1980 
budget and the supplemental request will be needed. 

In its first four months of operations, 927 
cases, 714 of which are unfair labor practice 
charges, have been filed by agencies, labor organi- 
zations and employees at the FLRA's regional offices. 
The FLRA's request for fiscal year 1980 is for 178 
full-time permanent positions to staff its field 
operations. Staffing requirements were based on 
initial projections that 1,798 representation and 
unfair labor practice cases would be filed at the 
regional level. Therefore, if the present level of 
filings continue, actual cases filed will exceed, by 
more than 50 percent, the FLRA's initial estimates 
upon which it based its fiscal year 1980 budget 
request. 

Without additional staff and resources, the 
General Counsel cannot adequately and in a timely 
manner perform the functions assigned under Title 
VII. One of the major criticisms of the third- 
party procedures of the Executive Order program 
was the lengthy processing of cases. We believe 
that without adequate resources the current and 
future effectiveness of the General Counsel and 
the FLRA's field operations are likely to be 
seriously impaired. 

FLEA Headquarters 

The headquarters operation, like its Office 
of General Counsel, does not have the personnel or 
resources to effectively carry out the full range 
of its statutory functions and responsibilities. 

An estimated 20-25 percent of the unfair labor 
practice charges filed at the regional level will 
require a hearing before an administrative law 
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judge and many will be subsequently appealed to the 
FLRA. Therefore, the increase in cases filed at the 
regional level, which we discussed earlier, will 
also require action at the headquarters level. 

Secondly, Title VII of the CSRA gives the FLR.4 
new responsibilities in the area of judicial review 
and enforcement. These responsibilities will re- 
quire new staff with the requisite expertise. 
The FLRA currently lacks this staff. 

Thirdly, while many of the FLRA's functions 
are similar to those of the NLRB in the private 
sector, Title VII vests the FLRA with certain addi- 
tional responsibilities unique to the Federal sec- 
tor program. These include reviewing exceptions to 
arbitration awards and deciding negotiability 
appeals. These cases are filed directly with the 
headquarters office. Based on the number of cases 
filed in the FLRA's first four months of operations, 
it appears that the number of these cases, parti- 
cularly negotiability appeals, will be significantly 
larger than similar types of cases filed with the 
Federal Labor Relations Council (FLRC) under the 
Executive Order program. The total number of 
negotiability appeals filed since January 11, 1979, 
already exceeds the total number filed in all of 
1978. 

Finally, another problem encountered in setting 
up the new agency is that many of the slots trans- 
ferred to it must be used to fill administrative and 
support functions for which the FLRC and the Assis- 
tant Secretary of Labor, merged to form the FLRA, 
had previously relied on the Civil Service 
Commission II/ and the Department of Labor (DOL), 
respectively. While some of these administrative 
functions have been staffed by the FLRA, additional 
new positions are required. Continued reliance on 
the OPM and the DOL for services and space may 
create the appearance of a potential conflict of 
interest since these two agencies are among the 
FLRA's clientele and will be parties to cases 
adjudicated by the FLRA. 

&/Now performed by the Office of Personnel Manage- 
ment (OPM). 
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In cvnclusion, we feel that the FLRA, and par- 
ticularly its Office of General Counsel and field 
operations are experiencing difficulties similar 
to those of the Merit Systems Protection Board and 
the Special Counsel. While the FLBA's case backlog 
is not as high as the ElSPB's, more than 1,000 cases 
are currently pending. While we are confident that 
once the General Counsel is appointed this backlog 
will decrease, we are concerned that the FLBA's 
current level of staff and funding is inadequate to 
carry out the responsibilities assigned to it under 
the CS.pA. 
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Question 2: While it is apparent that the Special Counsel 
and the MSPB have encountered problems in re- 
ceiving adequate office space and services, 
could you tell us, for the record, what similar 
problems the FLRA had encountered? 

Answer: Title VII merged the functions previously 
performed by the Federal Labor Relations Council 
(FLRC) and the Assistant Secretary of Labor (ASLEW). 
Also, additional new responsibilities requiring 
additional resources were assigned to the FLRA 
under the Act. 

Previously, the FLRC personnel were located 
in the Office of Personnel Management's building 
in Washington, D.C. and the ASLMR staff was located 
in the Department of Labor's (DOL) main building. 
ASLMR regional personnel were located in 30 DOL 
field offices across the country. Those FLRC and 
ASLMR personnel transferred to the FLRA have been 
assigned to either its headquarters location or 
one of its regional offices which have been 
established. 

Currently, the FLRA has a serious space 
problem. After devoting considerable time and 
effort in negotiating with the General Services 
Administration (GSA), there has been some progress, 
but many difficulties persist. At present, the 
FLRA's headquarters personnel are, for the most 
part, still temporarily located at the OPM and 
DOL buildings. Regional personnel are still 
operating out of DOL's field offices. 

The lack of adequate space and the resultant 
dispersal of staff, is having a serious impact on 
the FLRA's effectiveness, efficiency, and public 
image. Headquarters staff spend considerable 
time commuting between the various office locations. 
Supervisors, particularly in the field, are sepa- 
rated from their employees. Also, in the Washington 
Regional Office, for example, where the FLRA's 
clientele often come in person to file complaints 
or deal with staff, there is not even enough space 
to provide desks for all of the professional staff. 
Moreover, we feel that continued housing of the 
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FLRA in agencies (OPM and DOL) which are themselves 
the FLRA's clientele creates the appearances of a 
potential conflict of interest. 

Even if the FLRA's resources were adequate to 
hire those people they needed, some of the vacant 
slots in the regional offices could not be filled 
because there is no place to put additional staff. 
The FLRA is, in many cases, only able to begin 
personnel actions in those regional offices where 
space has been assigned by GSA and accepted by the 
FLRA. 

The regional office staffs also need equipment, 
such as xerox machines to perform their duties. 
The equipment cannot be ordered yet because there 
is no space for it. 

The GSA has offered space to the FLRA's head- 
quarters at 1726 M St., N.W. The space will not be 
available, however, according to GSA, until at least 
November. Beginning in November, blocks of space in 
the M St. building will become available on a phased 
basis and it is therefore estimated that it will 
take until at least next spring before the FLRA's 
total Washington staff can relocate there. 

Securing new space for the regional offices is 
even less optimistic. It will be a minimum of 5 to 
6 months before the following regional offices are 
relocated in permanent space - Boston, New York, 
Atlanta, Chicago, Washington l/, Dallas and 
San Francisco. The other regional offices and their 
proposed office occupancy dates are - Kansas City 
7/?9 : Denver S/79; and Los Angeles a/79. 

In summary, we believe FLEA has a serious space 
problem which needs prompt attention and action. 

L/Plans now are to house the Washington Regional 
Office with the FLRA's headquarters office on 
M Street. 
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UNITED STATES OF AMERICA 

FEDERAL LABOR RELATIONS AUTHORITY 
1900 E STREET NW. 0 WASHINGTON, D.C. 20424 

February 19, 1980 

Mr. H. L. Krieger 
Director, Federal Personnel 

and Cmpensation Division 
U.S. General Accounting Office 
Washington, D.C. 20548 

Dear Mr. Krieger: 

These c arments on behalf of the Federal labor Relations Authority and its 
General Counsel, together with enclosed camnents of the Federal Service 
Impasses Panel, are submitted in response to your letter of February 8, 
1980, which transmitted a draft of a proposed report entitled "The Federal 
labor Relations Authority: An Overview and Assessment of its First Year of 
Operations." 

The report is a first rate job. It is clear that hard, thorough and cocrpe- 
tentwrxkwent into its preparation. ?he,report accurately describes our 
first year's perfonrianc e and identifies many of the problans with which we 
had to dealwithandrnany of the obstacles wehadto overcane, including the 
delay in appointing the General Gnmsel. There also was a substantial delay 
in theappoinimentofthe thirdAuthorityMgnber,Mr. Leon B. Applewhaite. 

In light of the problems we faced as a brand new agency and of our experiences 
we most heartily endorse the report's suggestion found on page IX of the 
Digest and page 15(a), that CM3 have a capacity to actually assist and aid a 
newly formed agency. We might have been able to avoid many of the obstacles 
we faced had we had such a procedure available at our inception. 

With respect to the FLRA headquarters, we read with interest msny of the 
suggestions r&e in the report and we are pleased to advise you that we have 
already wed on most, if not all, of them. lVbst importantly we have substan- 
tially reorganized our operation and a part of the reorganization has resulted 
in the creation of an Office of Case Handling under a single Chief Counsel 
and staffed by case handlers who will be assigned all types of cases. A chart 
of the reorganization is enclosed. 

We have developed methods for giving priority handling to cases in appropriate 
situations and have instituted a variety of expediting procedures. Further, 
we have been implexnting a series of time targets and a rather sophisticated 
system of case tracking and statistical analysis. Similarly, as described on 
page 28 of the report, the Authority Mgnbers have placed time limits on 
themselves so as to avoid any possible delays at this level. With respect to 
the suggestion on page 23 of.the report that hearings can be held on negoti- 
ability disputes, we are pleased to inform you that we currently have scheduled 
for March 4, 1980, a hearing on a series of negotiability disputes. 

The report, on page 19, suggests greater utilization of policy decisions. 
Although there can be advantages to issuing policy decisions in certain areas, 
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there can also be disadvantages. For example, in a policy decision it is 
not possible to anticipate all problems and situations that might arise and 
thus such a policy decision might actually lead to increased case-by-case 
litigation in order to obtain interpretations of the policy set forth. The 
recdtion contained on pages 30 and 31 of the draft that the Office of 
Ackninistrative Law Judges utilize legal assistants has merit and we are 
following uponthis suggestion. In additionwe urge thatweneedmore AWs 
because of the increased tier of case filings, and the nature of the work- 
load, including thelargenu&er ofunfairlabor practicehearings that 
nust be conducted only by Us. 

Again= carmenton thehighqualityof thereport, andwe arehappytobeable 
to informyou thatwhaveurwed inmanyareas inorderto improve efficiency 
and the expeditionwithwhichwe canprocess cases. 

Sincerely, 

Ronald W. Haughton 
chairman 

Enclosures (2) 

GAO Note: Page numbers refer to a draft of the report. 
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COMMENTS OF HOWARD G. GAMSEH, CHAIRMAN OF THE FEDEPAL SERVICE 
IMPASSES PANEL, ON THE PROPOSED GAO REPORT TO CONGKESS ENTITLED 

"THE FEDERAL LABOR RELATIONS AUTHORITY: AN OVERVIEW ANL) 
ASSESSMtNT UF ITS FIRST YEAR OF OPERATION." 

The Federal Service Impasses Panel appreciates the 
opportunity to review and comment upon the proposed General 
Accounting Office Report to Congress entitled, "The Federal Labor 
Relations Authority: An Overview and Assessment of its First 
Year of Operation." Our comments are limited to Chapter 5 of the 
Heport which covers the Panel, and, in particular, to the three 
suggestions which appear on p. 56. 

As to the first suggestion, we share the GAO's concern about 
delays in the processing of cases and are looking for ways to 
achieve faster resolution of impasses which come before us. Our 
experimentation with different dispute resolution techniques and 
with being more unpredictable in the use of these procedures, as 
noted in the Report, are beginning to reduce casehandling time. 
Moreover, we are giving serious consideration to your 
recommendation concerning the setting of additional time targets 
in our procedures. Strict time limits, however, can be 
counterproductive in the dispute resolution process. The Panel's 
success in helping the parties achieve voluntary settlements is 
partially due to its willingness to delay formally intervening in 
a dispute until negotiation and mediation efforts have run their 
course. Were this flexibility to be limited, the number of 
voluntary settlements would probably be reduced, to the 
disadvantage of the parties and the public. 

As to the second suggestion concerning the roles of the 
Federal Mediation and Conciliation Service and the Panel, we are 
currently exploring with FMCS the possibility of making a joint, 
public announcement concerning our mutual responsibilities in the 
Federal labor relations program. This would include an 
affirmation of the current understanding between the two agencies 
with respect to (1) mediation by Panel representatives and (2) 
the responsibilities of FMCS and its mediators when involved in 
disputes which are before the Panel. 

In a larger context, the cited statistics show clearly that 
the compulsory processes available to the Panel have not chilled 
collective bargaining despite the absence of the right to strike 
in the Federal sector. Unlike the experience in some other 
jurisdictions where compulsory arbitration reduces the incidence 
of voluntary collective bargaining settlements, the experience in 
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the Federal sector has been just tht opposite. As noted on page 
48 of the Report, of the 2,7UU cases handled by FPlCS between 1974 
and 1976, 87 percent were settled without resort to Panel impasse 
procedures. The number “referred” to the Panel, 13 percent, is a 
figure so low that it should have been highlighted, for it 
contradicts tile allegation (p. 55) that “the duplication of 
mediation efforts has had what they believe to be a negative 
impact on FMCS’ ability to secure a voluntary settlement.” 
Certainly, these allegations should not have been elevated to the 
status of a GAO conclusion (Digest, pp. vi-vii) that “the lack of 
clarity as to the respective roles of the Panel and the Federal 
!lediation end Conciliation Service . . . makes the process of 
resolving impasses confusing to the parties and, according to 
some [unidentified] officials, detracts from the Panel’s 
effectiveness.” 

The GAO is urged to anend its Keport so as to more 
accurately describe the role of the Panel. The raw statistics 
cited in the Report (p. 51) that “82 percent of the total cases 
[closed by the Panel] were settled with minimal?/ or no Panel 
involvement ,‘I demonstrate that Congress correctly recognized that 
the Panel had two functions: (1) To assist the parties in the 
settlement of their own disputes and (2) to effect a compulsory 
settlement when other means fail. Hot,1 roles are intimately 
connected. Just as settlement of law suits will often occur “at 
the courttlouse dour” because of the imminent presence of the 
court, the same phenomenon occurs when cases reach the level of 
the Panel where the presence of the statutory decision-maker is 
also imminent. Such settlements are thus procedurally different 
from those achieved through prior mediation by the FMCS. 

It is a well-known truth in labor relations that mutually 
agreed-upon solutions to disputes are preferred over any other 
kind of resolution. As the foregoing figures demonstrate, 
moreover, FELCS has done a successful job of mediating, and the 
evidence cited by the Report does not support a conclusion of 
confusion in the minds of the parties. As to tile alleged 
by-passing of FMCS by some parties, the experience of the Panel 
and its statistics indicate that this does not appear to be the 
case, or if it does, it is because the parties have succeeded in 
concealing this fact from both the FEICS mediators and the Panel, 
which is unlikely. The Panel does not assert jurisdiction over 
disputes unless the parties have first exhausted mediation 
efforts. In fact, the Panel has never intervened in a case until 

;FT-- -.T7;e -;&I,I’i-ii--ted” would be more accurate because in many of - 
these cases Panel staff spent a considerable amount of time 
investigating the request for assistance and consulting with 
the parties. 

65 



APPENDIX VI APPENDIX VI 

FMCS reported tllat its mediation efforts had ended. The figures 
cited (p. 51) indicate, for example, that in 12 percent of the 
cases closed by the Panel, the matter was formally “returned for 
further bargaining” which often included further mediation. More 
often, the Panel informally delayed its intervention until 
advised ttlat negotiation and mediation efforts had been 
exhausted. 

As to the last suggestion concerning “an alternative 
organizational plan to facilitate expeditious handling of its 
rising caseload,” occasionally the Panel has assigned one of its 
members to meet with the parties to resolve a particular dispute. 
This practice is expected to increase with the Panel’s rising 
caseload, and it is clearly contemplated by our new regulations. 
For similar reasons, the Panel expects to act more often through 
subpanels ot its members, rather than the full Panel, when making 
formal recommendations and decisions in less complex cases. 

Ttle Panel respectfully urges that the Report be amended to 
reflect the foregoing facts and conclusions. 

GAO Note: Page numbers refer to a draft of the report. 
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United States of America 
Office of 

Personnel Management WashIngton, D.C. 20415 

m22m 

Mr. Hy Krieger 
Director, Federal Personnel 

and Ccmpensation 
General Accounting Office 
Washington, D.C. 20548 

Dear Mr. Krieger: 

Thank you for sending me a draft copy of your proposed report, "The 
Federal Labor Relations Authority: An Overview and Assessment of Its 
First Year of Operation." The following are my comments: 

In a number of places, pp. I, viii, and 2, it is implied or explicitly 
stated that the Authority, and Title VII of the Civil Service Reform 
Act, exist for the protection of employee and union rights, with no note 
made of the fact that the Federal sector labor relations program is a 
blend of union, employee and management rights and responsibilities. 
It is the function of the FLRA to administer and enforce the entire body 
of rights and responsibilities contained in Title VII. In a related 
matter, the reference on page 58 to OPM's role in the labor-management 
relations program as solely that of promoting and representing manage- 
ment can be misinterpreted. Certainly, OFM is interested in and works 
for sound labor-management relations, including cooperative dealings 
with unions on appropriate matters and a concern for employee well-being. 

With respect to the suggestion on pp. ix and 15(a) that Congress consider 
establishing, within OMB, the capability to assist new agencies in 
setting up operations, I would like to point out that under OUY newly 
established Agency Relations group, OFM has been performing that function. 
For example, members of the Agency Relations staff have worked very 
closely with officials of the new Department of Education, and are assist- 
ing on a wide range of matters with respect to the proposed Energy 
Mobilization Board. 

OFM does not share the view attributed to agency and union officials that 
"delay in processing and issuing policy decisions has led to a prolifera- 
tion of unfair labor practice and negotiability cases." The theory is 
that the issuance of a major policy issue will eliminate needless litiga- 
tion. However, some policy decisions may raise more questions than they 
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answer. It is OPMls view that a decision based on a full record developed 
in a specific case may ofttimes be more helpful in elucidating the law 
than a major policy statement. 

The statements at the bottom of page 21 and in the middle of p. 59 in- 
correctly assert that both unions and agencies are relitigating old 
issues. At this point, I am not aware of any significant efforts by agen- 
cies to raise issues which were settled by A/SLMR and/or FLRC decisions. 
Rather, the record supports the view that unions are relitigating these 
issues. 

In regard to the Section on "Office of Administrative Law Judges," p. 28, 
it must be remembered that there are a very limited number of GS-16 ALJ 
positions from which to draw. Notwithstanding, we recognize the growing 
need that FLRA has for such additional positions and we will continue to 
cooperate. 

As background, I wish to highlight our most recent communications on this 
subject with FLRA. Briefly, in February 1979, four (41 GS-16 ALJ positions 
were allocated and in October 1979 two (2) additional GS-16 ALJ positions 
were allocated to FLRA. At the same time (October 19791, FLRA was advised 
that OFM*s Office of Administrative Law Judges (OALJ) would look sympa- 
thetically at future requests. To date, that Offiqe has not received a 
further request. However, the personnel staff at FLRA notified our OALJ 
in early February that they shortly would request additional positions. 

It has been the policy of our OALJ to insure that there is a demonstrated 
need for any requested ALJ positions. This policy has been taken, because, 
as noted, of the relatively few positions to be allocated, and also to 
insure the full utilization of the entire AIJ corps. In this regard, it 
has come to our attention that there are ALJs in certain other agencies 
who, for various reasons, are not being fully utilized. It has been sug- 
gested to FLRA that they might wish to employ any such judges with approp- 
riate experience on a detail basis. It has also been pointed out that 
experience has shown that larger support staffs, comprised of attorneys 
and law clerks would assist in increasing the production of the judges. 

The section on "What Caused the Backlog of Cases," p. 37, does not mention 
one Authority policy that may have contributed to the problem. Despite 
repeated urgings by agencies, the Authority has refused to require a pro- 
cedure, similar to that contained in the Assistant Secretary's rules, for 
a charge to be initially filed by the complainant against the respondent, 
with an allowance of thirty days for investigation and settlement by the 
parties. The experience with this procedure was excellent, and many agen- 
cies reported a high percentage of settlement. While the FLRAts procedures 
have also resulted in many settlements, they come after some, or a sub- 
stantial, investment of FLRA resources. 
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The problems discussed in the section, "Panel Interaction with FMCS," 
are inevitable when two bodies such as FSIP and FMCS have such closely 
related functions, with each having jurisdiction at different stages of 
the same impasse. In our view, both have worked hard to minimize the 
problems n As for other matters discussed concerning impasses, I agree 
that delays in resolving disputes can adversely affect a labor-management 
relationship. However , I do not share the view that delays are more 
damaging to unions than to agencies. Further, I am not aware of delays 
that can be attributed solely to the fact that Panel members act on a 
part-time basis. Further, the suggestion on page 56 that Panel members 
operate on an individual basis as super mediators/arbitrators would appear 
to exacerbate the FMCS-FSIP overlap previously cited. 

I suggest one final point to be made. OPM, and agency management in 
general, have expressed concern at what we see as the use of peripheral 
legislative history and ambiguous statements to support interpretations 
of Title VII, which misread the essential legislative intent to codify 
Executive Order 11491, as amended. In this respect, I commend to your 
attention a speech recently given by Anthony F. Ingrassia, OPM's Assistant 
Director for Labor-Management Relations, copy enclosed. 

I appreciate the opportunity to comment on this draft report. 

Enclosure 

Sincerely yours, 

GAO Note: Page numbers refer to a draft of the report. 
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EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON. D.C. 20503 . . 

Mr. Arnold R. Voss, Director 
General Government Division 
U.S. General Accounting Office 
Washington, D.C. 20548 

Dear Mr. Voss: 

This is in response to your letter of February 11, 1980, asking 
for review and comment on the draft report entitled "The Federal 
Labor Relations Authority: An Overview and Assessment of its 
First Year of Operation." 

We disagree with the draft report conclusion on page 15(b) 
II . ..that Congress should consider the possibility of establishing 
within the Office of Management and Budget the capability to 
assist new agencies in setting up operations, especially from an 
administrative standpoint, i.e., space, budgets, equipment, and 
staff." 

The fact is that since 1977, the Office of Management and Budget 
has had such a capability and has used it continuously over the 
past three v?z;‘s ;:o provice the kind of assistance inentioned on 
page i>(a) of the draft report. We agree -iLlat tnere are sufficient 
organizational changes going on throughout Federal government 
to justify OMB's investment in the area. Since 1977, the President 
has proposed 13 reorganization initiatives to Congress which were 
all approved and many additional organizational reforms have been 
made through Executive Orders and administrative action. 

In addition to the President's Reorganization Project staff within 
OMB which has assisted in various imp?ementation efforts,. we have 
maintained a group of implementation experts in the Management 
Improvement and Evaluation Division to advise and assist not only 
new agencies but also new agency heads in getting started. This 
unit has assisted in implementation planning for virtually every 
new agency created since 1977 including Department of Energy, 
Office of Personnel Management, Merit Systems Protection Board, 
Federal Labor Relations Authority, Federal Emergency Management 
Agency, International Communication Agency, International Develop- 
ment Cooperation Agency, Office of the Federal Inspector, and 
Department of Education. The Management Improvement and Evaluation 
Division also has provided assistance to new agency heads during 
the first critical weeks or months of their sojourns in Washington 
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including the Chairman of the Consumer Product Safety Commission, 
the Director of the Federal Emergency Management Agency, the 
Secretary of Education, the Administrator of General Services, 
and the Federal Inspector (Alaska Natural Gas Transportation 
Systems) . The Division has also played a major role in implementing 
the reorganization of Federal contract compliance activities. 

We plan to continue to provide advice and assistance in implementing 
new organizations. For example, in anticipation of favorable 
conference action, we have already done some implementation 
planning for the Energy Mobilization Board and the Energy Security 
Corporation which the President proposed be created in 1979. 

As we have demonstrated, OMB now has the capability you would have 
the Congress consider estabiishiny. We believe we have taken 
positive steps to be responsive to the need. 

Sin-cerely, \ 

Reorganization and Management 
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FEDERAL MEDIATION AND CONCILIATION SERVICE 
UNITED STATES GOVERNMENT 

WASHINGTON. D.C. 20427 

February 26, 1980 

H.L. Krieger 
Dire&xx 
United StatesGeneral Accounting Office 
Roan 4001 
441 G Street, N.W. 
Washington, D.C. 20548 

Dear Mr. Krieger: 

Thankyouforthisopportuuityto axment on your proposed 
report to congress entitled, "The Federal Labor Relations Authority: 
An Overview and Assessmnt of its First Year of Operation." I have 
several carmentsonQlapter5~~lvingtheinteractionoftheFederal 
Mediation and Conciliation Service with the Federal Service Inpasses 
Panel. 

Iagmewithyour recarmendationthattheServiceandthe 
Panel should clarify their roles in theminds of the parties and re- 
flect the distincticms in thsir regulations. The Service is in the 
process ofpzmnalgatingmdifiedregulations on its role in the Fed- 
eral Sector. A cqqy of the draft Prcposed regulations, which should 
be published soon in ths Federal Register, is attached for your infor- 
mation. 

As reflected in the proposed regulation, tba Service is 
at~tingtoindicatetothepartiesitsincreasedEmp;hasisonpro- 
vidingxn?diati~sarvicesintheFederalSectcr. Wenowhaveanat- 
ionalrepresentati~positi~inWaskingtantoactasfull-tinr! 
Federal sector caordinatar. We make an assignmnt for all federal 
sector cases andbeccxm active in approximately 60%. 

Urxkranagreenen tnow in effect between FMZS and the Panel 
~ttachmnttothi.sletter), the Panelhas indicated itwill not accept 
cases until the Service notifies it that mediation efforts have been 
exhausted. ~ver,thePanelhasnote&odiedtheagmemsn tin its 
regulaticms, aixlitis mtwidelyknumbytheparties. Inmytiew, 
an explicit ackmvledgment of the Xanser-mrvitz” agxeemn tinthe 
Panel's regulationsbmuld go alcmgway toward resolving the confusion 
cmncemhg the proper roles of the Service and the Panel. Collective 
bargainingin~FeQIralSec~rwouldbe~llservledif~Panelper- 
foxrtvxlits adjklicatory role andleftthe mdiationprocess to the 
service. 
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Finally, I muld like to note that your statistical state- 
ment on p. 48 is not entirely accurate. Acoording to our statistics, 
fewar than 10% of our cases during the period 1974-1978 were referred 
to other agencies. This figure inclr&s referrals to the aFprcpriate 
authority for rbsgotiability delxxminations as well as to the Panel. 
Further, Cases are noxmklly referred to the Panel by the @ies; ETCS 
makessuchareferral.cxiLyinrarecases. 

Ihpeyoufindthese afrents useful. Please feel free to 
callifIcanprovidefurtherinfomation. 

GAO Note: Page numbers refer to a draft of the report. 
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