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Atouie Fneryy losmiselon

Ky dear iér. Galraan:

Consideration has bown glven to a letter of Cetober 3, 1949,

fraa the Acting Chaimwan of your .usnission relaidve to the propricty
B of the inelusion in contract No. AT=(29<1)=789, propcsed to Le eatered

into by your Commission with tac “estem "lsciric Lcaymay for the

operation of the Sendia project, of a provision indewnifylng the con-

tractor and 11-.-'.::111;1.“ frou losa or damages arising from the

. contract operaticas, Calc provision 1 ss Jollows:

“The parties recognize tie work under this contract invelves un-
usual; unpredictable and abrorsal risks. In view ol tese clroux-
stances sad the noeprofit featwe of the contract, neither “estam,
- Jandla Gorporation, bell Labcratories, nor oy company of the 3ell
Jyetez, shall be llsble for, end the .overnment shall indemnify and
hold theam harmless against, any delay, failure, loss, exvease (inclid-
ing expense of litigation), or damage (incliding pursonal injurice and
deaths of persons and dasage to property) of any kind and for any
cause wiatsosver, arising ocut of or connected with the work, and
Wisther or not #my employee or eaployees of say sucn ccaseny is or
re respyonsible therefor. The Uovermueat shall either assuse, or
Wwthorise Sandis Corporatien in its tehall 1o carry on, we cefense
of all claims or legal proceedings miich may be assertec or lnstituisc
il Weinst any such cozpmy oo account of aets or emissions in the per—
P formmes of the worky cicept that il the fovirment elects to ssswie
fuch defense, Sencdia Corjoraticn et its o.ilon may participate Lwerein
¥ithout affecting its rigats under this srticle. The Joveruceut &iaid
Pay dirvetly end discharge cc.plstely all final Judgsents includin.
Wsessed coete, entersd against any such cospany and all claims waich
Ry be settled by agreement ipproved Ly e Jocnuissien, sxcept that,
‘N the gase of worksen's Cunpensalicn arards, Jandia Corvoration atall,
; ®d i1y otaer case ¥ay wiW the aperovil of Wie Joomission, soxe
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payment. The Uovernaenti's obllgatiens under tuis Article shall not be
subJject to e licit specified in Article ¥, 28 aended froa time {g
tize, and it 18 recegnived Wal additional appropriations asy te ru-
quired tc discnarge cbllgatiouns under this artiele.”

It 15 set fortn in tue letter of Ootober j that the Jandia profe
et occupies a central role in tae research sad developvent work, as
wall as the production activities which relate directly to atomie
weapens, and thst, until now, the operation ol such projeet has been
carried cn pursuant to ths University of California'e operating con-
traot for tae Los Alamos Scientific Laboratory. fowever, due to the
desire of the University to witharav from further responeidility for
wugh work, .t became neceesary for tho Coumission to obtain 2 new
opsrabing contractor sd that, after careful considerstioa, nevcotiatiwwe
vere undartaken to secure the services of the “estern Meciric Coapmy .
It is stated that the work %o be perforaed under the nrepcssd ceniract
is of very high izportance to the atomic weapons progrm md, hence,
to the cesmon defense and seccurity of the country, and that, as dis-
closed frem the proposec contract, the *estern Tlectric Cempany will
undertais the work on a cost reiadursenent basis without fee or profit,
subject, of course, to the contract containing the indesnity provision
‘* quoted, supra, It is the 3tcted position of the Yestern Ilectric

Loapany that, in view of the special nature of the work 10 be serfcrasc

under the sontirset and the fact that the contrast will be cerformec for

oo fes or profit, the indeanification »rovision is required to sfford

1ta stockholders protootion and the asaurance that the risks of the

Cparatica are Lo Le sssured by the Jovermaent,
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fo the extent that an indesnity provision es is contalned in the
fora of centract here prepvesd provides for relief of a contracior
from lisdility for its own nsgligencs, or (res loss or damage of any
kind, and for any cause whatacever arising eut of, or cunnected with,
the work, end whether or not any esployes or employess <f the con-
tracter 13 or are responaille tuerefor, sush e provision might, by
its very nature, Lo sald to invite carelesancss, inefficiency, waste,
and even frsud o tie Goverrmeni and, therefors, as z genersl rule,
be viewed oy eoatyary to ihe bosl interests of the Covernment and not
emscnant with publis pelicy. Hewsver, 1% is recagnized that insterces
arise wiere, By Wie very astura of the work or services required dy the
Govermaent sad/or he broad and general statutery authority ;ranted oy
tae (ongress for the perforzance of such work, such a contractual
provision may ve required to induce 2 conirsctor to perfom the reguirec
wrk or fully to carTy out the nandate of the statute. And, as 13
stated in your letier, this ffice ias reccgnized the cecessity in
ok instences of the inclusion in coniracts of orovision# of this
oatare. Thus, in a decision of this 0ifive te the Secretary of ‘ar,
dated april 19, 133, 5-3380i, invelving a secrst coatraet entarea into
in furtherance of the war effort, the inclusion in the contract of mn
indemnity provision sutwtantially similar to that nere concernec was
held not ovjectisaable,

in the pressnt case, it has bsen adninistratively determined to
be necessary to provide for tac assurption of suen lisdility on tie .art

of the Govermment undar the izstant contract. Il.ereisre, ¢ having
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rogard for the nature of the aork be perfiraed thereunder and the
broad authority vested in JouT Compission under sestim 3(a) of the
Atomic Pnerg Act of 19l6, 60 Stat, 758, l't.c'» regotiate contracts in
the interest of the cousmn defonse end security, this irfice will pot
be required to ctject to ths inclusion in the propoeed ssniract of the

indmaaity provision in question as contaiced In Artlcle VI of the
¢antroct,

Sincerely yours,

i e
LT

Cazptroller (eneral
oi the inited States






