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lhe Honorable, 

•Hie Secretary of the Treasury. 

S i r : 

There liave been brought to ay a t t en t ion l e t t e r s of November 

18 and riovember 20, 1939, from the Administrative Assistant , Pro

curement rdvision. Treasury Department, to the Chief, Contract 

Exajnining Section of th is off ice, conceming cer ta in leases made 

by the Pi'ocu3Pement Division for space to be occupied by the Y/ork 

Projects Administration. !Ihe leases bad been questioned by t h i s 

office because the s t ipula ted i n i t i a l terms extenued beyond the 

end of the current f i s ca l yearo 

Tho l e t t e r of Hbvember 18, 1939, i s as followst 

"Reference i s made to your l e t t e r of November 14, on the sub
j e c t of lease numbered ER-!rt>3pB-13762, dated August 7, 1939, with 
Helen S. Kenry, Adelle S* McKinney and Carrie 0 . Benson, for r en ta l 
of second floor of Schuler Building, El jjorado, Arkansas, for the 
term beginning August 16, 1939 and ending June 30, 1941. 

"•Riere appears to be no good reason for having escecuted the 
above mentioned lease to cover a period extending beyond the current 
f i s ca l year . However, the lease contains a t h i r t y day canoellat ion 
clause and i f i t laight othervd.se r-emain in effect beyond the current 
appropriation the State Procurement Officer of Arkarisas wi l l cancel 
i t as of Jure 30, 1940. 

"KiiKily ac.viEe tYd.3 office as to whether or not th is assui^ance 
obviates Uie necessi ty of ra is ing further objection to the term of 
the lease as i t i s now v/r i t ten." 

Tlie l e t t e r of November 20, 1939, i s aa followsi 
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"Reference i s made to your l e t t e r of ffoveaber 15, i n which ex
planation i s requested as to why the period of lease numbered Slt-
T21p©-87071, dated August 29, 1939, '•3:ith Loew^s Theatre and Realty 
Corporation, covering space in tha building located a t 188 East 
72nd S t ree t , New York, New York, was drav/n to extend beyond tihe 
current appropriat ion. 

"Advertising was done i n t h i s case for space for one year to 
be covered by a lease renewable for too more years on the assumption 
that the space w i l l ba required for a t l e a s t one year and more 
favorable offers would be secured than i f nine and one-half months 
were s t ipula ted as the pertod of ths leas©* The advert isenent 
further s t ipula ted iihat the lease to be drawn should be cancellable 
by e i the r party on t h i r t y days notice and the State Procurement 
Officer of I!ew York i s under orders to cancel i t as of June 30, 
1940 i f funds are not made available for i t s continuance be3fOnd 
the current £K)propriation. 

"If the procedure followed in t ^ i s case i s considered objec
t ionable , kindly so advise t h i s o f f i ce . " 

ftie lease of August 7, 1939, i^as executed for the Oovemment 

by the d i ief . Award & Contract Section, Procurement I i v i s ion . The 

lease of August 29, 1939, was executed for the Goveinment by the 

State Procurement Officer, Now York. 

I t i s s e t t l e d tba t a lease to the Govemment iiJade under author i ty 

of an annual appropriation i s not effective teycnd the end of the 

f i sca l year for which the appropriation i s iaiade, and tliat i f the 

lease i s iaade for a longer term i t may be viewed as binding the 

Govemment to the end of such f i sca l ./•ear, only, with an option i n 

the Govemment to renew the lease for the further period, contingent 

upon the a v a i l a b i l i t y of fixture appropriations for that purpose. 

Section 3679, Revised S ta tu tes , as amended, 31 U. S . C* 665; section 

3732, Revised S ta tu tes , 41 U* S* C* 11; Lei t e r v . United Sta tea . 271 
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U. S. 204; Qaodyear v . United S ta tes , 276 U* S* 287; Brownstein-Louig 

Coapanr v* Ifoited S ta te s . Bo* 44108, deetded by tho Court of Claims 

October 2 , 1939J 1 Comp. Osn. lOj 5 id* 355; id* 522; A-91697, Harch 

3 , 1938. In Lel te r v . United Sta tea . 271 U. 3 . 204, 207, th© Supreme 

Court saidt 

"» •»• -o A lease to the Government for a t e r a of years , when entered 
in to \mdsr an appropriation available for but ono f i sca l year, i s 
binding on tho Govemment only for tha t year, Mepollua Vi United 
S ta te s . 17 Ct. Cis . 92, 104; Sctoot v . United S t a t e s . 38 Ct* Gis. 418, 
427* And i t i s p la in t h a t , to make i t binding for any subsequent year , 
i t i s necessary, not only that an appropriation be made avai lable for 
the payment of tlie ixsnt, but t ha t the Govemment, by i t e duly author^ 
ized o f f i ce r s , affirmatively continue ths lease for such subsequent 
year; thereby, i n ef fect , by the adoption of the or ig ina l l e a se , 
making a new lease under ths author i ty of such appropriation fbr the 

,subsequ^}t year . » » »« ^ ; . 

I t follows tha t the t@o leases here i n question, together with 

any others made on tha same bas i s , w i l l tezmlnate by operation of 

law on June 30, 1940, unless affirmatively renewed for a fhrther 

period pursuant to appropriationa made avai lable for t ha t purpose* 

Under these circumstances a formal cancel la t ion of the leases as of 

June 30, 1940—although advisable, i f they are not to be extended--

would not be required, but an aff inaat ive renewal of such leases would 

be required i f they are to be extended beyond tha t date* The usual 

Governmental procedure, of course, i s to nake leases of t h i s character 

effect ive only to the end of the current f i s ca l year , with the r igh t 

ejqpressly reserved in the '3ovemnent to renew for such further pertods 

as ;nay be s t ipu la ted . I t i s noted that section 3 of the ac t of August 

\ 27, 1935, 49 S t a t . S86, authorizes the Director o t Procurement, with 

• \ ^ 
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the adalnistrative procedure as may be dasiised £5)propriat©* 

Respectfully, 

(Signed) R.N. EUiott 

Acting COnptroller Oeneral 
of tiie United States 
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the approval of t̂ je Secretary of the Treasury, to procure space by 
li 
j 

lease for such period not in excess of five years as he may deem in 
1 

the public, interest for the housing of any Federal agehcy or agencies • 
•I 

outside of the District of Columbia, except tdie Post Office Dopart-

ment, and to assign and r e - s i g n space therein, but i t doea not appear 

that the leases here in question were made under the autihority of that 

statute or in cosnplianca with itis tereas* See, in tMs connection, the i 

opinion of the Attorney General, dated October % 1939* holding that 

concondtant autliority conferred on the Director of Prpcuremsnt and the 

Socretaiy of the Treasury by other sections of the said act of August i 

27, 1935, hayd been transferred to the Federal Works Agency by r«-

organiaation Plan Ho. I , made effective July 1, 1939* by Publie gesolu- ^ 

tion Jfo. 20, approved June 7, 1939* ( 

'Qie matter i s brought to your attention for such correction of i 
) 

\ 


