@ G A O Comptroller General

Accountablllty * Integrity * Reliability of the United States

Unlted States Government Accountability Office
Washington, DC 20548

Decision

Matter of: ThermoAir Spray Booths
File: B-411358

Date: July 2, 2015

Sean Oliver, for the protester.

Captain Kelly L. Sledgister, Department of the Army, for the agency.
Katherine I. Riback, Esq., and Jonathan L. Kang, Esq., Office of the General
Counsel, GAO, participated in the preparation of the decision.

DIGEST

Protest challenging the agency’s rejection of the protester’s quotation for failing to
provide required technical literature is denied where the record shows that the
protester failed to include required technical literature, as well as other material
information.

DECISION

ThermoAir Spray Booths of Sun Valley, California, a small business, protests the
elimination of its quotation from award consideration under request for quotations
(RFQ) No. W911KF-15-Q-0011, issued by the Department of the Army, Army
Materiel Command, for four spray/bake booths at the Anniston Army Depot. The
protester maintains that the agency unreasonably eliminated its quotation from
consideration because it failed to include required technical literature.

We deny the protest.
BACKGROUND

The RFQ was issued on January 8, 2015, under the commercial item prowsmns of
Federal Acquisition Regulation (FAR) part 12, as a small business set-aside.” The

! Although the solicitation was an RFQ, the evaluation record and the agency’s

response to the protest refers to both “offerors” and “proposals” as well as to

“vendors” and “quotations.” Because the distinction between a quotation and a
(continued...)



solicitation anticipated the award of a fixed-price contract to provide four spray/bake
booths.? The solicitation contemplated award on a best value basis, considering
the following three factors: (1) technical, (2) past performance and (3) price. The
technical factor had the following subfactors: (1) materials used for construction of
spray/bake booths, including ductwork, (2) paint application equipment bill of
materials, (3) safety circuit (hardware and software design for direct fired burner),
and (4) design/control of modulating re-circulated air to exhaust during flash-off
cycle. RFQ at 38. The technical factor was to be evaluated on a met/not-met basis,

and, for purposes of award, past performance “[was] slightly more ‘important”™ than
price.® 1d. at 39.

As relevant here, vendors were instructed to include technical literature in their
qguotations, as follows:

Proposals shall include catalogue pictures, drawings, literature,
specifications, installation data and additional information, as
applicable, to completely describe the system and its controls,
instrumentation, performance, installation, warranty details and
training procedures proposed to meet the requirements of this
specification.

Id. at 34.

The RFQ included a related provision which stated that the technical literature must
“show that the proposed equipment meets the requirements of the specification,”
and the technical subfactors. RFQ at 60. This provision stated as follows:

(b) The features [technical subfactors] required above to be shown in
the technical literature are necessary to determine the offeror’s
technical acceptance. If the offeror’s preprinted literature does not
show all these features, the offeror may attach a letter or
supplemental information to the literature describing those required

(...continued)
proposal has no bearing on our analysis in the protest, references herein are
considered interchangeable.

2 These four booths are to be used for paint and special coating application for
components of the combat vehicles that are being overhauled at the Anniston Army
Depot. Contracting Officer Statement at 2.

® Vendors’ past performance was to receive one of the following adjectival ratings:
neutral, poor, good or excellent. RFQ at 39. The agency was also to assign a past
performance risk rating of unknown, very high, low, or very low risk. Id.
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features. All literature and supplemental information shall be in US
Customary System of Measurements and in the English language.

(c) The failure of technical literature to show that the product offered
conforms to the requirements of this solicitation may require rejection
of the offer.

Id. at 60. The agency received eight quotations from seven vendors (one vendor
submitted two quotations), including ThermoAir, by the February 27, amended due
date for quotations.* Contracting Officer Statement at 5. One quotation was
determined to be nonresponsive and excluded from further consideration. 1d.

The Army conducted written discussions with the vendors, including the protester.
With respect to ThermoAir’'s quotation, the agency raised 11 items for clarification
and correction, including information on 3 subsystems: a backup air compressor, a
burner, and a monorail with hoist. AR, Tab E.1, Agency Discussion Letter with
ThermoAir (Mar. 17, 2015). Of relevance to this protest, the agency stated the
following regarding the backup air compressor:

There is no specific information included with your offer. The
comment “Comply” added to our statement of work (SOW) meets FAR
Clause 52.212-2 in Addendum (b)(8)(a) but does not “completely
describe the system” as required by Addendum (b)(8)(b).

Id. at 2.

ThermoAir responded with additional information regarding 2 of the 11 items
identified in the discussions questions, which concerned 2 of the 3 subsystems
identified by the agency. AR, Tab E.2, ThermoAir Post-Negotiation Submission.
Specifically, ThermoAir provided a Make-up Air Engineering manual for a burner
specified in the SOW and an Industrial Lifting Equipment brochure for the monorail
5-ton hoists also specified in the SOW. |d. The protester did not address the
backup air compressor.

The Army noted that ThermoAir's quotation provided a copy of the SOW, and
included the comment “Comply” on a copy of the SOW at paragraph 1.4, which
concerned the compressor. AR, Tab H, ThermoAir Technical Evaluation, at 2. The
agency concluded that this comment failed to provide the required details
concerning the compressor. |d.; Tab G, Agency Award Determination (Mar. 30,
2015), at 3; Contracting Officer Statement at 6.

* The protester’s proposal was submitted as “Filternet DBA Thermoair
Spraybooths.”
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In addition to the concerns regarding the compressor, the Army also noted that the
information ThermoAir provided during discussions regarding the two subsystems
failed to explain how they would be installed into the primary system. AR, Tab H,
ThermoAir Technical Evaluation, at 2; Tab G, Agency Award Determination

(Mar. 30, 2015), at 3. Additionally, the agency concluded that it lacked information
to resolve other questions raised during discussions, including whether the protester
was aware of the latest update to the SOW, and whether the quotation included the
warranty. AR, Tab E.1, Agency Discussion Letter with ThermoAir (Mar. 17, 2015).
The agency notified ThermoAir that it considered its quotation to be technically
unacceptable. AR, Tab E.4, Pre-award Notice to ThermoAir (Apr. 2, 2015).

The Army selected the quotation submitted by AHR Metals for award, at a price of
$1,554,970. AR, Tab G, Agency Award Determination (Mar. 30, 2015), at 5.°> This
protest followed.

DISCUSSION

ThermoAir argues that the Army unreasonably rejected its quotation as
unacceptable. The protester contends that it provided the agency all of the
information required to establish that its quotation was acceptable, including specific
information concerning the backup air compressor. The protester also argues that
the agency was biased against the awardee. For the reasons discussed below, we
find no merit to the protest.

The evaluation of an offeror’s or vendor’s proposal or quotation is matter within the
agency’s discretion. National Gov't Servs., Inc., B-401063.2 et al., Jan. 30, 2012,
2012 CPD §] 59 at 5. A protester’'s mere disagreement with the agency’s evaluation
does not render the evaluation unreasonable. VT Griffin Servs., Inc., B-299869.2,
Nov. 10, 2008, 2008 CPD {219 at 4. In reviewing a protest against an agency’s
evaluation of proposals or quotations, our Office will not reevaluate the proposals or
quotations, but will instead examine the record to determine whether the agency’s
judgments are reasonable and consistent with the solicitation’s evaluation factors
and applicable statutes and regulations, as well as whether the agency has treated
offerors or vendors equally in its evaluation. Brican Inc., B-402602, June 17, 2010,
2010 CPD q[ 141 at 4.

As explained above, although the Army requested information from ThermoAir
during discussions regarding 11 items, the protester only provided information for 2
of those items. The agency states that for one of the areas not addressed by the

® ThermoAir does not raise any challenges regarding the evaluation of the awardee.
Additionally, although ThermoAir does not address this issue, the protester’'s
proposed price was lower than the awardee’s. AR, AR, Tab G, Agency Award
Determination (Mar. 30, 2015), at 3, 5.
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protester, the backup air compressor, ThermoAir failed to provide the required
technical literature. AR, Tab H, ThermoAir Technical Evaluation, at 2; Tab G,
Agency Award Determination (Mar. 30, 2015), at 3. The agency explains that the
compressor is an integral and necessary part of the system, and that the protester’s
failure to respond to this matter during discussions prevented the evaluators from
finding that the protester’s quotation was acceptable. Contracting Officer Statement
at 6.

ThermoAir contends that it provided information regarding the backup compressor,
including the required technical literature. Protester's Comments at 1. The Army
states, however, that it conducted a thorough search of its records, but that its
digital records did not contain any documents from the protester concerning the
compressor. Contracting Officer Statement at 7. The protester has not provided
any evidence or information to contradict the agency’s representation.®

ThermoAir also argues that while it did not explain how its proposed backup air
compressor works, “it should be rudimentary.” Comments (May 4, 2015).
ThermoAir maintains that the agency unreasonably required the protester to
“explain every detail of every part of everything.” Protest at 1. Although the
protester argues, in effect, that vendors should not have been required to provide
detailed information regarding the compressors, we conclude that the terms of the
RFQ, which required such literature, were clear. In this regard, as discussed above,
the RFQ unequivocally required the submission of technical literature with a firm’s
quotation. See RFQ at 34, 60. On this record, we conclude that the Army
reasonably rejected the protester’s quotation.

Finally, ThermoAir alleges that the Army was biased against the protester. Protest
at 1 (“It's clear that someone [at the agency] has an agenda to award the contract to
[a different vendor].” Protester’'s Comments (May 4, 2015), at 2. Our Bid Protest
Regulations require that a protest must include a sufficiently detailed statement of
the grounds supporting the protest allegations. 4 C.F.R. §§ 21.1(c)(4), 21.1(f),
21.5(f). Thatis, a protest must include sufficient factual bases to establish a
reasonable potential that the protester’s allegations may have merit; bare
allegations or speculation are insufficient to meet this requirement. Ahtna Facility
Servs., Inc., B-404913, B-404913.2, June 30, 2011, 2011 CPD {134 at 11. With
regard to allegations of bias or bad faith on the part of contracting officials, our
Office will not consider allegations based on mere inference, supposition, or
unsupported speculation. See, e.q., Operational Support & Servs., B-299660.2,
Sept. 24, 2007, 2007 CPD { 182 at 3.

® Additionally, the protester does not specifically dispute the Army’s contention that
the protester failed to respond to the other nine items identified in the discussions
letter.
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Here, ThermoAir appears to argue, at best, that the Army’s requirement that
vendors provide all information required under the solicitation is evidence of bias, as
the required information should have been “evident.” Protest at 1. The protester’s
allegation fails to meet the high standard for demonstrating that an agency’s actions
were tainted by bias. See International Garment Processors, B-299674 et al.,

July 17, 2007, 2007 CPD 4 130 at 4-5 n.6.

The protest is denied.

Susan A. Poling
General Counsel

Page 6 B-411358



	Decision


<<

  /ASCII85EncodePages false

  /AllowTransparency false

  /AutoPositionEPSFiles true

  /AutoRotatePages /PageByPage

  /Binding /Left

  /CalGrayProfile (Dot Gain 20%)

  /CalRGBProfile (sRGB IEC61966-2.1)

  /CalCMYKProfile (U.S. Sheetfed Uncoated v2)

  /sRGBProfile (sRGB IEC61966-2.1)

  /CannotEmbedFontPolicy /Warning

  /CompatibilityLevel 1.7

  /CompressObjects /All

  /CompressPages true

  /ConvertImagesToIndexed true

  /PassThroughJPEGImages true

  /CreateJobTicket false

  /DefaultRenderingIntent /Default

  /DetectBlends true

  /DetectCurves 0.1000

  /ColorConversionStrategy /LeaveColorUnchanged

  /DoThumbnails false

  /EmbedAllFonts true

  /EmbedOpenType false

  /ParseICCProfilesInComments true

  /EmbedJobOptions true

  /DSCReportingLevel 0

  /EmitDSCWarnings false

  /EndPage -1

  /ImageMemory 1048576

  /LockDistillerParams true

  /MaxSubsetPct 100

  /Optimize true

  /OPM 1

  /ParseDSCComments true

  /ParseDSCCommentsForDocInfo true

  /PreserveCopyPage true

  /PreserveDICMYKValues true

  /PreserveEPSInfo true

  /PreserveFlatness true

  /PreserveHalftoneInfo false

  /PreserveOPIComments false

  /PreserveOverprintSettings true

  /StartPage 1

  /SubsetFonts true

  /TransferFunctionInfo /Preserve

  /UCRandBGInfo /Preserve

  /UsePrologue false

  /ColorSettingsFile ()

  /AlwaysEmbed [ true

  ]

  /NeverEmbed [ true

  ]

  /AntiAliasColorImages false

  /CropColorImages true

  /ColorImageMinResolution 220

  /ColorImageMinResolutionPolicy /Warning

  /DownsampleColorImages true

  /ColorImageDownsampleType /Bicubic

  /ColorImageResolution 300

  /ColorImageDepth -1

  /ColorImageMinDownsampleDepth 1

  /ColorImageDownsampleThreshold 1.50000

  /EncodeColorImages true

  /ColorImageFilter /DCTEncode

  /AutoFilterColorImages true

  /ColorImageAutoFilterStrategy /JPEG

  /ColorACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /ColorImageDict <<

    /QFactor 0.76

    /HSamples [2 1 1 2] /VSamples [2 1 1 2]

  >>

  /JPEG2000ColorACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 15

  >>

  /JPEG2000ColorImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 15

  >>

  /AntiAliasGrayImages false

  /CropGrayImages true

  /GrayImageMinResolution 220

  /GrayImageMinResolutionPolicy /Warning

  /DownsampleGrayImages true

  /GrayImageDownsampleType /Bicubic

  /GrayImageResolution 300

  /GrayImageDepth -1

  /GrayImageMinDownsampleDepth 2

  /GrayImageDownsampleThreshold 1.50000

  /EncodeGrayImages true

  /GrayImageFilter /DCTEncode

  /AutoFilterGrayImages true

  /GrayImageAutoFilterStrategy /JPEG

  /GrayACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /GrayImageDict <<

    /QFactor 0.76

    /HSamples [2 1 1 2] /VSamples [2 1 1 2]

  >>

  /JPEG2000GrayACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 15

  >>

  /JPEG2000GrayImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 15

  >>

  /AntiAliasMonoImages false

  /CropMonoImages true

  /MonoImageMinResolution 900

  /MonoImageMinResolutionPolicy /Warning

  /DownsampleMonoImages true

  /MonoImageDownsampleType /Bicubic

  /MonoImageResolution 1200

  /MonoImageDepth -1

  /MonoImageDownsampleThreshold 1.50000

  /EncodeMonoImages true

  /MonoImageFilter /CCITTFaxEncode

  /MonoImageDict <<

    /K -1

  >>

  /AllowPSXObjects false

  /CheckCompliance [

    /None

  ]

  /PDFX1aCheck false

  /PDFX3Check false

  /PDFXCompliantPDFOnly false

  /PDFXNoTrimBoxError true

  /PDFXTrimBoxToMediaBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXSetBleedBoxToMediaBox true

  /PDFXBleedBoxToTrimBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXOutputIntentProfile (None)

  /PDFXOutputConditionIdentifier ()

  /PDFXOutputCondition ()

  /PDFXRegistryName ()

  /PDFXTrapped /False



  /CreateJDFFile false

  /Description <<





    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e55464e1a65876863768467e5770b548c62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200036002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>

    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc666e901a554652d965874ef6768467e5770b548c52175370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200036002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>

    /CZE <>

    /DAN <>

    /DEU <>

    /ESP <>

    /ETI <>

    /FRA <>







    /HUN <>

    /ITA (Utilizzare queste impostazioni per creare documenti Adobe PDF adatti per visualizzare e stampare documenti aziendali in modo affidabile. I documenti PDF creati possono essere aperti con Acrobat e Adobe Reader 6.0 e versioni successive.)

    /JPN <>

    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020be44c988b2c8c2a40020bb38c11cb97c0020c548c815c801c73cb85c0020bcf4ace00020c778c1c4d558b2940020b3700020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200036002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>

    /LTH <>

    /LVI <>

    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken waarmee zakelijke documenten betrouwbaar kunnen worden weergegeven en afgedrukt. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 6.0 en hoger.)

    /NOR <>

    /POL <>

    /PTB <>





    /SKY <>



    /SUO <>

    /SVE <>

    /TUR <>



    /ENU (Use these settings to create Adobe PDF documents suitable for reliable viewing and printing of business documents.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)

  >>

>> setdistillerparams

<<

  /HWResolution [2400 2400]

  /PageSize [612.000 792.000]

>> setpagedevice



