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DIGEST 

An employee who had accumula t ed  16 d a y s  of m i l i t a r y  l e a v e  
was e r r o n e o u s l y  g r a n t e d  28 d a y s  of m i l i t a r y  l e a v e  o v e r  a 
2-month period. H i s  i n d e b t e d n e s s  for u s e  of 1 2  d a y s  of 
e x c e s s  m i l i t a r y  l e a v e  is s u b j e c t  t o  w a i v e r  unde r  5 U.S.C. 
S 5584 ( 1 9 8 2 ) ,  b u t  w e  c o n c l u d e  t h a t  w a i v e r  is  n o t  
appropriate unde r  t h e  c i r c u m s t a n c e s .  

DECISION 

The  i s s u e  p r e s e n t e d  i s  w h e t h e r  a n  employee who was g r a n t e d  
excess m i l i t a r y  l e a v e  may have  t h e  r e s u l t i n g  overpayment  
waived u n d e r  5 U.S.C. S 5584 ( 1 9 8 2 )  when, a t  t h e  time t h e  
l e a v e  was used,  t h e  employee  had a n n u a l  l e a v e  a v a i l a b l e  for  
usage .  We c o n c l u d e  t h a t  an  overpayment  r e s u l t i n g  from 
e x c e s s  m i l i t a r y  l e a v e  u s a g e  may be c o n s i d e r e d  f o r  w a i v e r ,  
b u t  t h a t  w a i v e r  is n o t  app ropr i a t e  i n  t h i s  case. 

BACKGROUND 

T h i s  d e c i s i o n  is i n  r e s p o n s e  t o  a n  a p p e a l  by M r .  James J. 
S e r p e n t e ,  a n  employee of t h e  Norfolk Naval  S h i p y a r d  
(Sh ipya rd ) ,  P o r t s m o u t h ,  V i r g i n i a ,  Depar tment  of t h e  Navy. 
H e  appeals t h e  s e t t l e m e n t  a c t i o n  by our C l a i m s  Group, 
2-2879559, dated Augus t  1 2 ,  1987 ,  which h e l d  t h a t  a n n u a l  
leave or leave w i t h o u t  pay  (LWOP) s h o u l d  be cha rged  f o r  
the u s e  of excess m i l i t a r y  l e a v e  and t h a t  w a i v e r  was n o t  
appropriate. 

The s t a t u t o r y  a u t h o r i t y  f o r  t h e  g r a n t i n g  of m i l i t a r y  l e a v e  
is c o n t a i n e d  i n  5 U.S.C. 5 6323(a) ( 1 9 8 2 ) .  A s  amended i n  
1980,  t h a t  s t a t u t e  p r o v i d e s  federa l  employees  who a r e  

m i l i t a r y  l e a v e  a t  t h e  r a t e  of 1 5  d a y s  per f i s c a l  y e a r  w i t h  a 
c a r r y o v e r  of up t o  1 5  d a y s  o f  unused m i l i t a r y  l e a v e  i n t o  a 
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s u c c e e d i n g  f i s c a l  y e a r .  Mr. S e r p e n t e  used 2 8  d a y s  o f  
m i l i t a r y  l e a v e  d u r i n g  t h e  1 9 8 2  f i s c a l  y e a r  when, i n  f a c t , ' h e  
was e n t i t l e d  t o  use o n l y  1 6  d a y s  o f  m i l i t a r y  l e a v e  (1  day  
c a r r y o v e r  f rom f i s c a l  y e a r  1 9 8 1  and 15  d a y s  f o r  f i s c a l  y e a r  
1 9 8 2 )  d u r i n g  t h e  y e a r .  A c c o r d i n g l y ,  t h e r e  was no s t a t u t o r y  
a u t h o r i t y  f o r  g r a n t i n g  him t h e  12 a d d i t i o n a l  d a y s  o f  
m i l i t a r y  l e a v e .  

The agency  l a t e r  de te rmined  t h a t  Mr. S e r p e n t e  s h o u l d  have 
been c h a r g e d  LWOP f o r  1 2  d a y s  and t h a t  he was t h e r e f o r e  
o v e r p a i d  s a l a r y  i n  t h e  amount of $ 1 , 6 9 5 . 3 6 .  Mr. S e r p e n t e  
r e q u e s t e d  waiver  of t h e  overpayment  o f  pay  under t h e  
p r o v i s i o n s  of 5 U . S . C .  S 5584  ( 1 9 8 2 ) . 1 /  - 
Mr. S e r p e n t e  s t a t e s  t h a t  h i s  r e c o r d s  s u b s t a n t i a t e  t h a t  h e  i s  
o f t e n  cal led t o  p e r f o r m  a c t i v e  m i l i t a r y  d u t y  and t h a t  as a 
r e s u l t  of  f r e q u e n t  m i l i t a r y  recal ls ,  h i s  m i l i t a r y  l e a v e  
r e c o r d  e v e n t u a l l y  d e v e l o p e d  e r r o r s .  Mr. S e r p e n t e  s t a t e s  
t h a t  d u r i n g  1 9 8 2  when h e  used t h e  m i l i t a r y  l e a v e  i n  
q u e s t i o n ,  he was in fo rmed  by t h e  p a y r o l l  o f f i c e  t h a t  he had 
a n  a d e q u a t e  amount o f  m i l i t a r y  l e a v e  t o  c o v e r  h i s  p e r i o d s  of 
a c t i v e  d u t y .  Mr. S e r p e n t e  a l s o  s t a t e s  t h a t  he was f i r s t  
n o t i f i e d  of h i s  n e g a t i v e  m i l i t a r y  l e a v e  b a l a n c e  i n  J u n e  
1 9 8 6 ,  and he c o n t e n d s  t h a t ,  had he been  made aware of t h e  
12-day overpayment  i n  a t i m e l y  manner,  he  wou ld  have  used  
a n n u a l  l e a v e  or LWOP d u r i n g  h i s  m i l i t a r y  t r a i n i n g .  

The Navy Account ing  and  F i n a n c e  C e n t e r  q u e s t i o n s  whether  a n  
overpayment  of pay  d u e  t o  e x c e s s i v e  u s e  of m i l i t a r y  l e a v e  i s  
s u b j e c t  t o  wa ive r  when t h e  employee had  a n n u a l  l e a v e  
a v a i l a b l e  a t  t h e  time o f  usage .  

OPINION 

Under t h e  p r o v i s i o n s  of 5 U.S.C. S 5584  ( 1 9 8 2 )  and 4 C . F . R .  
pa r t s  91-93  ( 1 9 8 8 1 ,  a claim of t h e  Un i t ed  States a g a i n s t  a n  
employee  a r i s i n g  o u t  of an  e r r o n e o u s  payment of pay o r  
a l l o w a n c e s  may be wa ived ,  i n  whole o r  i n  p a r t ,  by t h e  
C o m p t r o l l e r  G e n e r a l  of t h e  Un i t ed  States o r  t h e  head o f  t h e  
a g e n c y  c o n c e r n e d .  

With regard t o  w a i v e r  of e r r o n e o u s  amounts  of  a n n u a l  l e a v e ,  
we h a v e  held t h a t  wa ive r  o f  e x c e s s  a n n u a l  l e a v e  i s  
appropriate when, as  a r e s u l t  of a l a t e r  a d j u s t m e n t  t o  an 
e m p l o y e e ' s  l e a v e  a c c o u n t ,  it is shown t h a t  t h e  employee h a s  
t a k e n  l e a v e  i n  e x c e s s  of t h a t  t o  which h e  was e n t i t l e d ,  
t h e r e b y  c r e a t i n g  a n e g a t i v e  b a l a n c e  i n  h i s  a n n u a l  l e a v e  

1/ W e  n o t e  t h a t  h e  s u b s e q u e n t l y  s u b s t i t u t e d  a n n u a l  leave 
For t h e  1 2  d a y s  of e x c e s s  m i l i t a r y  l e a v e .  
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accoun t .  Otherwise ,  t h e r e  is no overpayment which may be 
c o n s i d e r e d  f o r  waiver  under t h e  waiver  s t a t u t e  s ince t h e  
e r r o r  is s u s c e p t i b l e  t o  c o r r e c t i o n  th rough  r e d u c t i o n  of t h e  
employee ' s  p o s i t i v e  leave balance. F r a n k l i n  C .  Appleby, 
B-183804, NOV. 14, 1975; 8-176020, AUg. 4, 1972; E-166848, 
J u n e  3 ,  1969. 

However, i n  a d e c i s i o n  i n v o l v i n g  i n d e b t e d n e s s  f o r  home 
l e a v e ,  w e  h e l d  t h a t  w a i v e r  would be a v a i l a b l e  f o r  u s e  of  
excess o r  e r r o n e o u s l y  g r a n t e d  home l e a v e .  Lamoyne J. 
D e L i l l e ,  56 Comp. G e n .  824 (1977). W e  noted t h a t  home leave 
and a n n u a l  l e a v e  are  a u t h o r i z e d  under s e p a r a t e  s t a t u t e s ;  
t h e y  have d i f f e r e n t  r equ i r emen t s  f o r  a c c r u a l  and 
accumula t ion ;  t h e  pu rposes  f o r  g r a n t i n g  each form of leave 
a r e  d i f f e r e n t ;  and t h e r e  is no a u t h o r i t y  t o  a l l o w  lump-sum 
payment f o r  home l e a v e .  D e L i l l e ,  s u p r a .  Each of t h o s e  
d i s t i n c t i o n s  a p p l y  e q u a l l y  t o  m i l i t a r y  l e a v e .  T h u s ,  w e  
conc lude  t h a t  excess o r  e r r o n e o u s l y  g r a n t e d  m i l i t a r y  leave 
may be s u b j e c t  t o  waiver  under 5 U.S .C .  S 5584 (1982). 

I n  de t e rmin ing  whether  waiver shou ld  be g r a n t e d  i n  t h i s  
case, w e  p o i n t  o u t  t h a t  pay or  a l lowances  a r i s i n g  o u t  of  
a d m i n i s t r a t i v e  e r r o r s  may be waived by t h e  Comptro l le r  
Genera l  if c o l l e c t i o n  "would be a g a i n s t  e q u i t y  and good 
c o n s c i e n c e  and n o t  i n  t h e  best in te res t s  of t h e  Uni ted  
States ."  5 U.S.C.  S 5584(a). However, such  a u t h o r i t y  may 
n o t  be e x e r c i s e d  i f  t h e r e  is  an i n d i c a t i o n  of f r a u d ,  
m i s r e p r e s e n t a t i o n ,  l a c k  of good f a i t h ,  o r  f a u l t  on t h e  p a r t  
of t h e  employee. There  is no e v i d e n c e  of f r a u d ,  
m i s r e p r e s e n t a t i o n ,  or  l a c k  of good f a i t h  by Mr. S e r p e n t e ;  
however, it a p p e a r s  t h a t  he is  n o t  w i t h o u t  f a u l t  i n  t h e  
c r e a t i o n  of t h e  overpayment.  

I n  de t e rmin ing  whether  t h e  a c t i o n s  by an employee a r e  
r e a s o n a b l e  under t h e  circumstances, w e  t a k e  i n t o  
c o n s i d e r a t i o n  such  m a t t e r s  as t h e  employee ' s  p o s i t i o n ,  
knowledge, e x p e r i e n c e ,  and l e n g t h  of s e r v i c e .  See - Carolyne  
Wertz ,  8-217816, Aug. 23, 1985; John R. Hanson, 8-189935, 
Nov. 16, 1978. W e  n o t e  t h a t  Mr. S e r p e n t e  was a s u p e r v i s o r  
i n  t h e  I n d u s t r i a l  R e l a t i o n s  O f f i c e ,  P e r s o n n e l  O p e r a t i o n s  
D i v i s i o n  at t h e  S h i p y a r d ,  a g r a d e  GS-12 l e v e l  employee w i t h  
a p p r o x i m a t e l y  18 y e a r s  of f e d e r a l  s e r v i c e .  W e  b e l i e v e  t h a t  
i n  view of h i s  f r e q u e n t  usage of  m i l i t a r y  l e a v e  wh i l e  on 
a c t i v e  d u t y  for t r a i n i n g  as a Commander i n  t h e  Naval 
Reserve,  he shou ld  have  been f a m i l i a r  w i th  t h e  l i m i t a t i o n s  
on m i l i t a r y  l e a v e .  T h e r e f o r e ,  w e  conc lude  t h a t  Mr. S e r p e n t e  
was a t  l ea s t  p a r t i a l l y  a t  f a u l t  i n  n o t  be ing  aware t h a t  h e  
had o n l y  16  d a y s  of m i l i t a r y  l e a v e  f o r  usage du r inq  t h e  , 
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period i n  f i s c a l  y e a r  1982  when he  used 2 8  days  of m i l i t a r y  
l e a v e .  Accord ing ly ,  waiver of t h e  overpayment of pay i s  
d e n i e d .  

Compt r ollw Gener a1 
of t h e  United  S t a t e s  
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