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DIGEST 

1. T h e  e d u c a t i o n  a l l o w a n c e  a u t h o r i z e d  by 5 U.S.C. S 5 9 2 4 ( 4 )  
is an  o v e r s e a s  c o s t - o f - l i v i n g  a l l o w a n c e  p a y a b l e  t o  federa l  
employees  s t a t i o n e d  i n  f o r e i g n  a r e a s  t o  ass i s t  them i n  
p r o v i d i n g  t h e i r  c h i l d r e n  w i t h  e d u c a t i o n a l  s e r v i c e s  o rd i -  
n a r i l y  p r o v i d e d  w i t h o u t  charge by p u b l i c  schools i n  t h e  
U n i t e d  States .  T h e r e  a r e  t w o  separate s t a t u t o r y  p r o v i -  
s i o n s - - 5  U.S.C. S S  5584 and  5 9 2 2 ( b ) - - a u t h o r i z r n g  w a i v e r  of 
o v e r p a y m e n t s  of t h i s  a l l o w a n c e  when c o l l e c t i o n  would  be 
" a g a i n s t  e q u i t y  and good c o n s c i e n c e . "  An employee may 
p r o p e r l y  a p p l y  s e p a r a t e l y  for  w a i v e r  of an  overpayment  b o t h  
t o  t h e  head of t h e  employ ing  agency  u n d e r  5 U.S .C .  
fj 5 9 2 2 ( b ) ,  and to t h e  Comptroller G e n e r a l  u n d e r  5 U.S.C.  
S 5584, i n  s i t u a t i o n s  i n v o l v i n g  a n  o v e r l a p p i n g  ot these  
s e p a r a t e  w a i v e r  a u t h o r i t i e s .  

2. An employee  s t a t i o n e d  i n  t h e  Bahamas r e c e i v e d  e d u c a t i o n  
a l l o w a n c e  mon ies  i n  t h e  amount of $ 4 , 5 0 0  for  h i s  d a u g h t e r ' s  
room and board a t  a h i g h  school n e a r  M i a m i ,  F l o r i d a ,  for  t h e  
1981-82 academic y e a r .  Under t h e  appl icable  r e g u l a t i o n s  
t h i s  payment  s h o u l d  have  been  l i m i t e d  t o  $2 ,850  b e c a u s e  t h e  
school d i d  n o t  p r o v i d e  t h e  room and board. Waiver i s  
g r a n t e d  u n d e r  5 U.S.C. S 5584 of t h e  e r r o n e o u s  overpayment  
of $ 1 , 6 5 0 ,  s i n c e  t h e  record establishes t h a t  t h e  employee 
acted i n  good f a i t h  and w i t h o u t  knowledge of t h e  error and 
t h a t  he s p e n t  t h e  e n t i r e  $4,500 for h i s  d a u g h t e r ' s  food and  
l o d g i n g  i n  r e l i a n c e  on  t h e  e r r o n e o u s  a u t h o r i z a t i o n .  

3. An employee s t a t i o n e d  i n  t h e  Bahamas r e c e i v e d  an  educa-  
t i o n  a l l o w a n c e  i n  t h e  summer of 1982  t o  p r o v i d e  for  h i s  
d a u g h t e r ' s  e d u c a t i o n  a t  a h i g h  school n e a r  M i a m i ,  F l o r i d a ,  
f o r  t h e  1982-83 school y e a r .  He became l i a b l e  t o  r e f u n d  
most of t h e  a l l o w a n c e  when h e  was t r a n s f e r r e d  t o  Miami 
a t  t h e  b e g i n n i n g  of t h a t  academic y e a r  i n  September 1 9 8 2 .  
Waiver  of c o l l e c t i o n  is d e n i e d  u n d e r  5 U.S.C. S 5584 
s i n c e  t h e  t r a n s a c t i o n  d i d  n o t  i n v o l v e  e x p e n s e s  i n c u r r e d  
by t h e  employee  i n  d e t r i m e n t a l  r e l i a n c e  on a n  e r r o n e o u s  
a u t h o r i z a t i o n .  F u r t h e r ,  t h e  Comptroller G e n e r a l  h a s  no  
bas i s  to q u e s t i o n  t h e  p r e v i o u s  d e n i a l  of w a i v e r  by t h e  



employing agency under 5 U.S.C. S 5922(b )  wi th  r e s p e c t  
t o  t h o s e  amounts. 

DBC I SI ON 

Mr. Bernard E. Shea,  a n  Immigrat ion Examiner wi th  t h e  United 
S t a t e s  Immigrat ion and N a t u r a l i z a t i o n  S e r v i c e  ( I N S ) ,  
r e q u e s t s  r e c o n s i d e r a t i o n  of our  C l a i m s  Group's  d e n i a l  of h i s  
a p p l i c a t i o n  f o r  a waiver  of claims a g a i n s t  him i n  t h e  amount 
of $7,928.95 a r i s i n g  o u t  of overpayments of e d u c a t i o n  
a l lowances  he r e c e i v e d  f o r  t h e  academic y e a r s  1981-82 and 
1982-83 f o r  t h e  e d u c a t i o n  of h i s  younges t  c h i l d ,  Marybeth. 
I n  l i g h t  of t h e  f a c t s  p r e s e n t e d ,  and t h e  a p p l i c a b l e  p r o v i -  
s i o n s  of s t a t u t e  and r e g u l a t i o n ,  w e  g r a n t  waiver  of a n  
overpayment he r e c e i v e d  f o r  t h e  acadeinic year  1981-82 i n  
t h e  amount of $1,650,  b u t  w e  s u s t a i n  t h e  d e n i a l  of waiver  as 
t o  t h e  remaining overpayments .  

BACKGROUND 

I n  1975 t h e  INS t r a n s f e r r e d  Mr. Shea from F o r t  F a i r f i e l d ,  
Maine, t o  Nassau ,  Bahamas. H e  t h e n  moved t o  t h e  Bahamas 
w i t h  h i s  w i fe  and f o u r  of t h e i r  s i x  c h i l d r e n .  T h e i r  two 
o l d e s t  c h i l d r e n  remained i n  t h e  Uni ted  S t a t e s .  H e  r e c e i v e d  
e d u c a t i o n  a l lowances  f o r  t h e  s c h o o l  e x p e n s e s  of h i s  c h i l d r e n  
from t h e  t i m e  of h i s  a r r i v a l  i n  t h e  Bahamas i n  1975 u n t i l  
t h e  t i m e  he was t r a n s f e r r e d  t o  M i a m i ,  F l o r i d a ,  i n  September 
1982. 

The amounts a t  i s s u e  h e r e  r e l a t e  t o  t h e  e d u c a t i o n  a l lowances  
Mr. Shea r e c e i v e d  f o r  t h e  academic y e a r s  1981-82 and 1982-83 
t o  cove r  t h e  expenses  of h i s  younges t  c h i l d ,  Marybeth, f o r  
h e r  j u n i o r  and s e n i o r  y e a r s  of h i g h  s c h o o l  a t t e n d a n c e  a t  t h e  
Madonna Academy i n  t h e  M i a m i  suburb  of Hollywood, F l o r i d a .  

For t h e  academic y e a r  1981-82, a claim has  been a s s e r t e d  
a g a i n s t  Mr. Shea i n  t h e  amount of $1,650 f o r  a re fund  of an 
overpayment he r e c e i v e d  f o r  Marybeth ' s  room and board.  He 
r e q u e s t e d  and r e c e i v e d  payment f o r  t h e  expenses of h e r  room 
and board  i n  t h e  amount of  $4 ,500  i n  t h e  summer of 1981. 
I n  October  1982 INS o f f i c i a l s  de te rmined  t h a t  h i s  e n t i t l e -  
m e n t  t o  reimbursement f o r  h e r  room and board under t h e  
a p p l i c a b l e  r e g u l a t i o n s  had been l i m i t e d  t o  $300 p e r  month 
because  h e r  food and l o d g i n g  had n o t  been provided by h e r  
s c h o o l .  They a l lowed him c red i t  f o r  9-1/2 months a t  t h e  
$300 ra te ,  o r  $2,850, and de te rmined  t h a t  he w a s  l i a b l e  t o  
r e fund  t h e  d i f f e r e n c e  of $1,650. 

I n  October  1982 I N S  o f f i c i a l s  a l s o  a s s e r t e d  a f u r t h e r  claim 
a g a i n s t  Mr. Shea i n  t h e  amount of $6,100 f o r  a p a r t i a l  
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re fund  of t h e  amount he had r e c e i v e d  f o r  Marybeth 's  room and 
board f o r  t h e  academic yea r  1982-83. I t  appea r s  t h a t  he  
r e q u e s t e d  and r e c e i v e d  $ 6 , 4 0 0  f o r  h e r  room and board f o r  
t h a t  academic yea r  i n  t h e  summer of 1982, b u t  he was o n l y  
a l lowed a l-month c r e d i t  o f  $300 because  of h i s  reass ignment  
back t o  t h e  United States  i n  September 1982. I n  a d d i t i o n ,  
t h e  INS a s s e r t e d  a claim f o r  a re fund  of $178.95 f o r  excess 
payments made f o r  Marybeth 's  t r a n s p o r t a t i o n  expenses  so 
t h a t  t h e  c l a i m s  a g a i n s t  him here a t  i s s u e  r e l a t i n g  t o  t h a t  
academic year  t o t a l  $6,278.95 i n  amount. 

Beginning i n  1982 Mr. Shea f i l e d  a s e r i e s  of g r i e v a n c e s  w i t h  
INS under a labor-management agreement  contending  t h a t  he 
had been mis led  by State  Department o f f i c i a l s  a t  t h e  U n i t e d  
States  Embassy i n  Nassau conce rn ing  h i s  e n t i t l e m e n t s ,  and 
s u g g e s t i n g  t h a t  i n  t h e  circumstances he f e l t  t h e  r e t u r n  of 
one-half  of t h e  excess a l lowances  would be f a i r  and e q u i -  
t a b l e  t o  h imsel f  and t h e  government. H i s  g r i e v a n c e s  were 
d i s m i s s e d  because  t h e y  d i d  n o t  conform t o  t h e  p r o c e d u r a l  
r equ i r emen t s  of t h e  labor-management agreement .  

Subsequent ly ,  i n  1984, Mr. Shea r eques t ed  a waiver of t h e  
claims a g a i n s t  him. He a g a i n  sugges t ed  t h a t  he had been 
mis l ed  i n  t h e  matter,  and he s a i d  t h a t  repayment would 
p l a c e  a f i n a n c i a l  burden on h i s  f a m i l y .  

I n  1986 our  C l a i m s  Group d e n i e d  waiver  on t h e  b a s i s  of a n  
a d m i n i s t r a t i v e  r e p o r t  w i t h  recommendations forwarded by t h e  
INS. Waiver was de te rmined  t o  be unwarranted because of 
Mr. Shea 's  f a u l t  i n  t h e  m a t t e r ,  i n  t h a t  he was " a p p a r e n t l y  
provided  access t o  t h e  n e c e s s a r y  i n f o r m a t i o n  concern ing  
h i s  a l lowance  e n t i t l e m e n t s "  b u t  had n o t  "ques t ioned  h i s  
e n t i t l e m e n t s  ." 
I n  r e q u e s t i n g  r e c o n s i d e r a t i o n ,  Mr. Shea e x p r e s s e s  d i s a g r e e -  
m e n t  w i t h  t h e  c o n c l u s i o n  reached  t h a t  he was a t  f a u l t  i n  
t h e  matter. Be s t a t e s  t h a t  t h e  p rocedure  fo l lowed by I N S  
employees i n  Nassau i n  a p p l y i n g  f o r  e d u c a t i o n  a l lowances  
was t o  o b t a i n  a form, and a d v i c e  concern ing  t h e  c u r r e n t  
r e g u l a t i o n s ,  from t h e  a d m i n i s t r a t i v e  o f f i c e  of t h e  United 
States Embassy. Employees t h e n  s e n t  t h e  form d i r e c t l y  
t o  t h e  INS Regional  F inance  Center  i n  Dallas, T e x a s ,  f o r  
f u r t h e r  p r o c e s s i n g  and payrllent. Mr. Shea s ta tes  t h a t  
p r i o r  t o  1981 h e  had r o u t i n e l y  fo l lowed t h i s  p rocedure  
w i t h o u t  i n c i d e n t  i n  o b t a i n i n g  e d u c a t i o n  a l lowances  f o r  
h i s  c h i l d r e n l s  s c h o o l i n g .  F u r t h e r ,  wh i l e  he had no t  
s t u d i e d  t h e  r e g u l a t i o n s  on f i l e  a t  t h e  embassy each  time 
he a p p l i e d  f o r  e d u c a t i o n  a l lowances  and o t h e r  o v e r s e a s  
c o s t - o f - l i v i n g  payments,  he had r e g u l a r l y  and r o u t i n e l y  
q u e s t i o n e d  t h e  p e r s o n n e l  a t  t h e  embassy 's  a d i n i n i s t r a t i v e  
o f f i c e  abou t  h i s  e n t i t l e m e n t s .  H e  had made no secret of 

, 
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t h e  f a c t  t h a t  t h e  Madonna Academy was no t  a boarding 
s c h o o l ,  nor was t h e r e  any way he cou ld  have hidden t h a t  
f a c t .  Fur thermore ,  no th ing  c o n t a i n e d  i n  t h e  a p p l i c a t i o n  
form, nor  any of t h e  a d v i c e  provided  by t h e  embassy per -  
s o n n e l ,  caused  him t o  s u s p e c t  t h a t  t h e  room and board 
e lement  of t h e  e d u c a t i o n  a l lowance  would be l i m i t e d  t o  
$300 p e r  month. Had he known of t h i s  l i m i t a t i o n  i n  advance,  
he s a y s ,  he e i t h e r  would have made o t h e r  a r rangements  f o r  
h e r  l i v i n g  accommodations near t h e  Madonna Academy o r  would 
have s e l e c t e d  a d i f f e r e n t  s c h o o l .  

A N A L Y S I S  AND CONCLUSION 

S t a t u t e s  and R e g u l a t i o n s  - Educat ion  Allowance 

S u b s e c t i o n  5924(4) of t i t l e  5, United States Code, 
a u t h o r i z e s  payments t o  f e d e r a l  employees s t a t i o n e d  i n  
f o r e i g n  areas t o  assist them i n  p r o v i d i n g  t h e i r  c h i l d r e n  
w i t h  e d u c a t i o n a l  s e r v i c e s  which are o r d i n a r i l y  provided  
w i t h o u t  cha rge  by p u b l i c  s c h o o l s  i n  t h e  U n i t e d  S t a t e s .  
The a l lowance  is  d e s i g n e d  t o  assist  them i n  paying for t h e  
c o s t  of t u i t i o n  and r e l a t e d  expenses ,  room and board ,  and 
t r a n s p o r t a t i o n .  Congress  e s t a b l i s h e d  t h e  e d u c a t i o n  a l low-  
ance more t h a n  30 y e a r s  ago t o  r e l i e v e  employees s t a t i o n e d  
o v e r s e a s  of f i n a n c i a l  h a r d s h i p  i n  p r o v i d i n g  adequa te  
s c h o o l i n g  f o r  t h e i r  c h i l d r e n .  See g e n e r a l l y ,  GAO, Overseas  
B e n e f i t s  a t  8 and 23-25 (NSIAD-86-105FS, A p r i l  25, 1986). 

-' 

Implementing r e g u l a t i o n s  are c o n t a i n e d  i n  Par t  270 of t h e  
Department of  S ta te ' s  S t a n d a r d i z e d  R e g u l a t i o n s  (Government 
C i v i l i a n s ,  Fore ign  Areas) ( S R )  . Those r e g u l a t i o n s  p r o v i d e  
t h a t  e d u c a t i o n  a l l o w a n c e s  normal ly  w i l l  be g r a n t e d  i n  
advance of t h e  s c h o o l  y e a r ,  and t h a t  p r i o r  t o  t h e  end of t h e  
g r a n t  p e r i o d  t h e  employee m u s t  p r e s e n t  s a t i s f a c t o r y  
documenta t ion  of actual a l l o w a b l e  c o s t s .  SR S 274.11. I f  
t h e  g r a n t  h a s  exceeded documented expenses  by more t h a n  
$100, a r e v i s i o n  of t h e  g r a n t  must be made t o g e t h e r  w i t h  
repayment by t h e  employee of any overpayment.  SR § 274.11. 
A s  indicated,  a g r a n t  f o r  room and board is  " l i m i t e d  t o  $300 
pe r  month for up t o  10  months when c h i l d  does  n o t  r e s i d e  i n  
s c h o o l  d o r m i t o r y  b u t  i n s t e a d  used p r i v a t e  board ing  
f a c i l i t i e s . "  SR S 277.2.b. 

S t a t u t e s  and R e g u l a t i o n s  - Waiver 

S u b s e c t i o n  S922(b) of t i t l e  5, United States Code, p r o v i d e s  
t h a t  t h e  head of t h e  agency concerned may, under p r e s c r i b e d  
r e g u l a t i o n s ,  waive a r i g h t  of r ecove ry  of o v e r s e a s  c o s t - o f -  
l i v i n g  a l lowances  p a i d  under 5 U.S.C.  S 5924, i n c l u d i n g  t h e  
e d u c a t i o n  a l lowance ,  i f  it is shown t h a t  t h e  r ecove ry  "would 
be a g a i n s t  e q u i t y  and good c o n s c i e n c e  o r  a g a i n s t  t h e  p u b l i c  
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i n t e r e s t . "  The implementing r e g u l a t i o n s  l i m i t  waiver of  t h e  
r ecove ry  of a n  e d u c a t i o n  a l lowance  t o  t h e  s i t u a t i o n  i n  which 
a n  employee t r a n s f e r s  t o  a new non-fore ign  p o s t  and t h e  head 
of t h e  employing agency d e t e r m i n e s ,  i n  t h a t  s i t u a t i o n ,  t h a t  
r ecove ry  of a l l  o r  a p a r t  of t h e  e d u c a t i o n  a l lowances  
advanced would be a g a i n s t  e q u i t y  and good consc ience  o r  
a g a i n s t  t h e  p u b l i c  i n t e r e s t .  SR S 276.45. C i r c u m s t a n c e s  
m e r i t i n g  exercise of t h i s  waiver  a u t h o r i t y  are s t a t e d  t o  
i n c l u d e  t h o s e  i n  which t h e  e d u c a t i o n a l  i n s t i t u t i o n  would 
make no refund of t u i t i o n  and o t h e r  payments i f  t h e  c h i l d  
were t o  be withdrawn from t h e  schoo l  because of t h e  
employee 's  t r a n s f e r  t o  t h e  United States. SR S 2 7 6 . 4 5 .  

I n  a d d i t i o n ,  s e c t i o n  5584 of t i t l e  5, United S t a t e s  Code, 
a u t h o r i z e s  t h e  Compt ro l l e r  General t o  waive t h e  claim of t h e  
United States  a g a i n s t  a n  employee o r  former employee of t h e  
government a r i s i n g  o u t  of an "e r roneous  payment" of pay o r  
a l lowances  i f  c o l l e c t i o n  "would be a g a i n s t  e q u i t y  and good 
c o n s c i e n c e  and n o t  i n  t h e  b e s t  i n t e re s t s  of t h e  United 
S ta tes . "  5 U.S.C. § 5 5 8 4 ( a ) .  That  s e c t i o n  f u r t h e r  p r o v i d e s  
t h a t  t h e  Comptro l le r  General may n o t  waive a claim i f  t h e r e  
ex i s t s ,  i n  connec t ion  w i t h  t h e  claim, a n  i n d i c a t i o n  of 
" f a u l t "  on t h e  p a r t  of t h e  employee. 5 U.S.C. § 5 5 8 4 ( b ) ( l ) .  
" F a u l t "  i s  c o n s i d e r e d  t o  ex i s t  i f  i n  l i g h t  of  a l l  t h e  f a c t s  
it is de termined  t h a t  t h e  employee knew o r  should  have 
known t h a t  a n  e r r o r  e x i s t e d  and shou ld  have t a k e n  c o r r e c t i v e  
a c t i o n .  See 4 C.F.R. P a r t  91;  and N a t i o n a l  T r e a s u r y  
Employees Union, 58 Comp. Gen. 721, 723 ( 1 9 7 9 ) .  

- 
Thus, t h e r e  are two s e p a r a t e  and d i s t i n c t  bases  under 
s t a t u t e  and r e g u l a t i o n  f o r  t h e  waiver  of claims f o r  t h e  
r ecove ry  of  o v e r s e a s  c o s t - o f - l i v i n g  a l lowances .  W e  have 
e x p r e s s e d  t h e  view t h a t  an employee may p r o p e r l y  app ly  
s e p a r a t e l y  f o r  waiver  of an  overpayment bo th  t o  t h e  head of 
t h e  employing agency under  5 U.S.C. S 5 9 2 2 ( b ) ,  and t o  t h e  
Compt ro l l e r  General under 5 U.S.C. S 5584, i n  s i t u a t i o n s  
i n v o l v i n g  an  o v e r l a p p i n g  of t h e s e  s e p a r a t e  waiver  
a u t h o r i t i e s .  Guy F. Windley, B-195322, Nov. 27,  1979. 

Waiver of Overpayment Received f o r  School  Year 1981-82 

Mr. Shea r e c e i v e d  advance payment i n  t h e  summer of 1981 f o r  
h i s  d a u g h t e r ' s  room and board f o r  t h e  n e x t  academic year  i n  
t h e  amount of $4 ,500 .  The r e c o r d s  p r e s e n t e d  e s t a b l i s h  t h a t  
t h e  expenses  he a c t u a l l y  i n c u r r e d  f o r  h e r  food and l o d g i n g s  
exceeded t h i s  amount. N e v e r t h e l e s s ,  as i n d i c a t e d ,  t h e  

board ing  s c h o o l ,  and t h e  advance payment f o r  h e r  food and 
l o d g i n g s  shou ld  t h u s  have been l imi ted  t o  $300 pe r  month 
f o r  t h e  s c h o o l ' s  9-1/2 month academic y e a r ,  o r  $2,850. 
Thus, t h e  advance payment which was a u t h o r i z e d  exceeded 

Madonna Academy a t  which h i s  d a u g h t e r  had e n r o l l e d  was n o t  a L 
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h i s  e n t i t l e m e n t  i n  t h e  amount of $1,650. The INS d i d  not  
c o n s i d e r  t h i s  excess payment for waiver  under  5 u.S.C. 
S 5922(b) and SR S 2 7 6 . 4 5  because t h e  excess payment d i d  
n o t  a r i s e  as t h e  resu l t  of Mr. S h e a ' s  t r a n s f e r  from t h e  
Bahamas t o  t h e  Uni ted  States.  

We c o n s i d e r  a n  advance payment of a n  a l lowance  t o  be 
e r r o n e o u s  and s u b j e c t  t o  waiver  under  5 U.S.C. § 5584 t o  t h e  
e x t e n t  it was made t o  c o v e r  expenses  e r r o n e o u s l y  a u t h o r i z e d  
and  t h e  employee a c t u a l l y  s p e n t  t h e  advance i n  good f a i t h ,  
and d e t r i m e n t a l l y  relied on t h e  e r r o n e o u s  a u t h o r i z a t i o n .  
See Raj indar  €4. Rhanna, B-225263, J u n e  28, 1988; and Major 
Kenne-AF, 8-226284, J u n e  28, 1988. W e  f i n d  
t h a t  t h e  documentary ev idence  now p r e s e n t e d  i n  Mr. Shea 's  
case, i n c l u d i n g  a summary of a n  o f f i c i a l  i n v e s t i g a t i o n  
conducted  a t  t h e  U n i t e d  States  Embassy i n  t h e  Bahamas, d o e s  
n o t  c o n t r a d i c t  b u t  is ins tead  c o n s i s t e n t  w i th  h i s  a s s e r t i o n  
t h a t  he r e c e i v e d  and s p e n t  t h e  $4 ,500  a l lowance  payment i n  
q u e s t i o n  i n  t h e  good f a i t h  b e l i e f  t h a t  he was f u l l y  e n t i t l e d  
t o  it f o r  h i s  daugh te r ' s  room and board ,  Hence, w e  now 
conc lude  t h a t  he was w i t h o u t  " f a u l t "  i n  a c c e p t i n g  and 
spend ing  t h a t  payment, and t h a t  it would be i n e q u i t a b l e  t o  
r e q u i r e  a r e fund  of t h e  amount by which it exceeded h i s  
e n t i t l e m e n t ,  We t h e r e f o r e  waive t h e  claim a g a i n s t  him 
r e l a t i n g  t o  t h a t  overpayment i n  t h e  f u l l  amount of $ 1 , 6 5 0 .  

- 

Overpayments Rece ived  f o r  Schoo l  Year 1982-83 

The r e c o r d  p r e s e n t e d  e s t a b l i s h e s  t h a t  Mr. Shea had been  
n o t i f i e d  of h i s  s e l e c t i o n  f o r  t r a n s f e r  i n  September 1982 
from t h e  Bahamas t o  M i a m i  a t  t h e  time i n  J u l y  1982 t h a t  
h e  a p p l i e d  f o r  e d u c a t i o n  a l l o w a n c e s  for h i s  d a u g h t e r ' s  
attendance a t  t h e  Madonna Academy f o r  t h e  1982-83 academic 
y e a r .  The r e c o r d  a l s o  establishes,  however, t h a t  h i s  
t ransfer  was s u b j e c t  t o  postponement or c a n c e l l a t i o n ,  and  
t h a t  it was t h e r e f o r e  p r o p e r  f o r  him t o  proceed  w i t h  h i s  
a p p l i c a t i o n  f o r  e d u c a t i o n  a l l o w a n c e s  despite h i s  pending 
t r a n s f e r .  N e v e r t h e l e s s ,  when he a c t u a l l y  t r a n s f e r r e d  t o  
M i a m i  i n  September 1982 he became l i a b l e  t o  r e fund  t h e  
unused p o r t i o n s  of t h e  e d u c a t i o n  a l lowance  he had r e c e i v e d ,  
u n l e s s  his r e fund  o b l i g a t i o n s  c o u l d  p r o p e r l y  be waived. 

Concerning t h e  $6,400 payment Mr. Shea r e c e i v e d  f o r  h i s  
daughter ' s  room and board for t h e  1982-83 academic yea r ,  i t  
a p p e a r s  t h a t  under  t h e  r e g u l a t i o n s  t h e  payment should  have 
instead been l i m i t e d  t o  $2,850, t h a t  is ,  t o  $300 p e r  month 
f o r  t h e  Madonna Academy's 9-1/2 month academic yea r .  The 
r e c o r d  d o e s  n o t  show, however, t h a t  Mr. Shea s p e n t  t h i s  
e r r o n e o u s  overpayment f o r  h i s  d a u g h t e r ' s  room and board ,  
o r  t h a t  he spent it i n  good f a i t h  r e l i a n c e  on  o f f i c i a l  
a c t i o n  i n  t h e  b e l i e f  t h a t  he was f u l l y  e n t i t l e d  t o  t h e  
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$6,400 payment  f o r  h i s  d a u g h t e r ' s  b o a r d i n g  expenses. 
I n s t e a d ,  it appears t h a t  h e  m a i n t a i n e d  a separate a p a r t -  
men t  fo r  h i s  d a u g h t e r  o n l y  u n t i l  O c t o b e r  1982,  and t h e r e  
i s  no i n d i c a t i o n  t h a t  s h e  e i t h e r  needed  t o  r e s i d e  o r  d i d  
reside o u t s i d e  t h e  f a m i l y  home a f t e r  h e  moved t o  t h e  M i a m i  
area i n  September  1982.  F u r t h e r ,  he  was n o t i f i e d  o f  h i s  
d e b t  a r i s i n g  o u t  of t h i s  t r a n s a c t i o n  i n  October 1982,  and 
w e  f i n d  t h a t  he w a s  a t  f a u l t  i n  t h e  matter i n  n o t  s e t t i n g  
a s i d e  t h e  unused  f u n d s  a t  t h a t  t i m e  f o r  repayment .  T h a t  
his repayment  now m i g h t  cause him f i n a n c i a l  h a r d s h i p  i s  
n o t ,  of i t s e l f ,  a proper b a s i s  f o r  a g r a n t  o f  wa ive r .  I n  
t h e  c i r c u m s t a n c e s ,  t h e  INS d e t e r m i n e d  t h a t  " e q u i t y  and  
good c o n s c i e n c e "  d i d  n o t  require a w a i v e r  unde r  5 U.S.C. 
S 5 9 2 2 ( b )  of t h e  $6 ,100  claim a g a i n s t  him r e s u l t i n g  f rom 
t h i s  t r a n s a c t i o n .  W e  c o n c u r  and  deny  w a i v e r  unde r  5 U.S.C. 
S 5584. Compare P r i c e  v. U n i t e d  S t a t e s ,  621 F.2d 418 ( C t .  
C 1 .  1 9 8 0 ) .  

Mr. Shea  has a l so  r e q u e s t e d  a r e v i e w  o f  o u r  C l a i m s  G r o u p ' s  
d e n i a l  of  t h e  $178.95 claim a g a i n s t  h i m  f o r  a r e f u n d  of 
excess payments  made f o r  h i s  d a u g h t e r ' s  t r a n s p o r t a t i o n .  
T h i s  claim re la tes  pr imar i ly  t o  a payment h e  r e c e i v e d  i n  
t h e  summer of 1982 f o r  h e r  t r a n s p o r t a t i o n  e x p e n s e s  d u r i n g  
t h e  n e x t  s c h o o l  y e a r ,  a n d  which was o n l y  p a r t l y  used  fo r  
t h a t  p u r p o s e  p r io r  t o  h i s  t r a n s f e r  t o  M i a m i  i n  Sep tember  
1982.  The claim a lso  re la tes ,  however ,  t o  a n  e r r o n e o u s  
ove rpaymen t  of t r a n s p o r t a t i o n  e x p e n s e s  r e c e i v e d  from t h e  
p r i o r  year. The INS d e c l i n e d  t o  g r a n t  wa ive r  of t h i s  
claim u n d e r  5 U.S.C. S 5 9 2 2 ( b ) .  W e  a l s o  deny  w a i v e r  under  
5 U.S.C. S 5584 s i n c e  it d o e s  n o t  appear t h a t  any  of t h e  
paymen t s  i n  q u e s t i o n  were s p e n t  i n  good f a i t h  f o r  e r r o n e -  
o u s l y  a u t h o r i z e d  t r a n s w r t a t i o n  exDenses .  Carnoare _ _  

R a j i i d a r  N. Khanna, B-i25263, s u p r k ;  a n d - M a j o r L  Kenneth  M. 
Dieter, W A F ,  8-226284, s u p r a .  

We n o t e  f u r t h e r  t h a t  i n  1986 t h e  INS decl ined t o  g r a n t  a 
w a i v e r  unde r  5 U.S.C. S 5 9 2 2 ( b )  o f  t h e  claim a g a i n s t  
Mr. Shea  f o r  a r e f u n d  of $1 ,200  i n  e d u c a t i o n  a l l o w a n c e  
monies received f o r  h i s  d a u g h t e r ' s  t u i t i o n  e x p e n s e s  f o r  
t h e  1982-83 academic year. T h i s  matter was n o t  c o n s i d e r e d  
by our C l a i m s  Group,  a n d  Mr. S h e a  h a s  n o t  s p e c i f i c a l l y  
r e q u e s t e d  o u r  r e v i e w  of t h a t  t r a n s a c t i o n .  Hence, w e  h a v e  
n o t  considered t h a t  t r a n s a c t i o n .  
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A c c o r d i n g l y ,  w e  g r a n t  wa ive r  of t h e  claims a g a i n s t  Mr. 
i n  t h e  p a r t i a l  amount of S1,650, and we deny  wa ive r  of t h e  
b a l a n c e  of $6,278.95. 

Shea 

Cornpt ro l le?  G e n e r a l  
o f  t h e  Un i t ed  S ta tes  
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