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MATTER OF: U n i t e d  S t a t e s  Coast Guard-Payment of C o n t r a c t  
R e t a i n a g e s  t o  S u b c o n t r a c t o r s  

oIaEST: The U n i t e d  S t a t e s  Coast Guard s h o u l d  make 
payments  of c o n t r a c t  r e t a i n a g e  t o  s u b c o n t r a c t o r s  
o n l y  p u r s u a n t  t o  a n  o r d e r  o f  a c o u r t  of compe ten t  
j u r i s d i c t i o n  when t h e  prime c o n t r a c t o r  r e f u s e s  t o  
i n d i c a t e  w h e t h e r  or n o t  it has  paid its subcon-  
t ractors  and t h e  s u r e t y  appears u n a b l e  t o  f u l f i l l  
i ts payment bond o b l i g a t i o n s .  

A c o n t r a c t i n g  o f f i c e r  fo r  t h e  U n i t e d  S t a t e s  Coast Guard 
r e q u e s t s  an  a d v a n c e  d e c i s i o n  on whether  he  may pay  three sub-  
c o n t r a c t o r s  who have  n o t  b e e n  paid by t h e  prime c o n t r a c t o r .  
T h e  payment would be  made ou t  of a c o n t r a c t  r e t a i n a g e  of 
$12,272.77 which t h e  prime c o n t r a c t o r  h a s  n o t  y e t  r e c e i v e d  
s i n c e  h e  r e p e a t e d l y  h a s  r e f u s e d  to s u b m i t  a f i n a l  i n v o i c e  and 
t h e  r e q u i r e d  releases. As w i l l  be e x p l a i n e d  below, w e  con- 
c l u d e  t h a t  t h e  Coast G u a r d  s h o u l d  make payments  o n l y  p u r s u a n t  
t o  a n  order o f  a c o u r t  of c o m p e t e n t  j u r i s d i c t i o n .  

BACKGROUND 

I n  f i s c a l  y e a r  1979,  t h e  U n i t e d  S t a t e s  Coast Guard 
awarded c o n t r a c t  number DOT-CG8-8121 t o  Roy Robert C o l v i n .  
M r .  C o l v i n  completed a l l  work u n d e r  t h e  c o n t r a c t ,  which  called 
for r e c o n s t r u c t i o n  o f  c e r t a i n  Government q u a r t e r s ,  o n  
A p r i l  29 ,  1982. M r .  C o l v i n  has n e v e r  r e c e i v e d  a c o n t r a c t  
r e t a i n a g e  of $12,272.77 s i n c e  h e  h a s  r e f u s e d  t o  s u b m i t  a f i n a l  
i n v o i c e  and  t h e  r e q u i r e d  releases to  t h e  Coast Guard. I n d e e d  
M r .  C o l v i n  has i g n o r e d  s e v e r a l  w r i t t e n  r e q u e s t s  f rom t h e  Coast 
Guard and  h a s  n e v e r  r e t u r n e d  t e l e p h o n e  c a l l s  on t h i s  matter. 

T h r e e  of t h e  s u b c o n t r a c t o r s  h i r e d  by M r .  C o l v i n ,  t h e  
p r ime  c o n t r a c t o r ,  have  w r i t t e n  t o  t h e  c o n t r a c t i n g  o f f i c e r  t h a t  
they h a v e  n e v e r  r e c e i v e d  payment  from M r .  C o l v i n .  To e v i d e n c e  
M r .  C o l v i n ' s  i n d e b t e d n e s s  t o  them,  t h e  s u b c o n t r a c t o r s ,  
Byron P. S t a r n s ,  Ba ton  Rouge Lumber  C o ,  I n c . ,  and C i t y  B u i l d -  
i n g  S u p p l y  I n c . ,  have  s u b m i t t e d  copies of i n v o i c e s  and claims 
amount ing  t o  o v e r  $ 1 6 , 0 0 0 .  The  s u b c o n t r a c t o r s  a lso i n d i c a t e  
t h a t  t h e y  have  n o t  been  paid by t h e  payment s u r e t y  u n d e r  t h e  
c o n t r a c t .  They have  n o t  s u e d  t h e  s u r e t y  b e c a u s e  t h e y  b e l i e v e  
t h e  s u r e t y  is i n s o l v e n t  and h a s  i n s u f f i c i e n t  assets t o  make a 
s u i t  w o r t h w h i l e .  
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S i n c e  M r .  C o l v i n  h a s  shown no  i n t e r e s t  i n  be ing  paid t h e  
r e t a i n a g e ,  t h e  c o n t r a c t i n g  o f f i c e r  h a s  d e c i d e d  t h a t  he  shou ld  
use these f u n d s  t o  pay  t h e  s u b c o n t r a c t o r s  a p e r c e n t a g e  of 
t h e i r  claims r a t h e r  t h a n  r e t u r n  t h e  f u n d s  t o  t h e  Treasu ry .  H e  
does n o t  i n d i c a t e  t h e  basis f o r  h i s  d e c i s i o n ,  b u t  a p p a r e n t l y  
h e  is r e l y i n g  on  a f i l e  memorandum which d i s c u s s e s  a c o u r t  
case s e t t i n g  o u t  a t h e o r y  under  which t h e  s u b c o n t r a c t o r s  c o u l d  
be p a i d .  I n  t h a t  case, Un i t ed  Electric C o r p o r a t i o n  V.  Un i t ed  
States ,  647 F.2d 1082 ( C t .  C 1 .  1 9 8 1 ) ,  t h e  c o u r t  r e c o g n i z e d  
t h a t  s u b c o n t r a c t o r s ,  s u c h  as i n  t h e  c u r r e n t  case, l a c k  p r i v i t y  
of c o n t r a c t  w i t h  t h e  Un i t ed  States  and c a n n o t  s u e  t h e  Un i t ed  
States  when n e i t h e r  t h e  prdme c o n t r a c t o r  n o r  t h e  s u r e t y  makes 
payment. N e v e r t h e l e s s ,  t h e  c o u r t  i n d i c a t e d  t h a t  i n  i ts  
o p i n i o n  i f  c o n t r a c t  money was s t i l l  a v a i l a b l e ,  t h e  Uni ted  
S ta tes  c o u l d  v o l u n t a r i l y  choose t o  make payment t o  t h e  subcon- 
t rac tor .  & a t  1087. Fu r the rmore ,  t h e  c o u r t  s ta ted t h a t :  

*' [W] e b e l i e v e  t h a t  [ t h e  Un i t ed  States] h a s  a 
n o n e n f o r c e a b l e  o b l i g a t i o n  t o  do so, when and i f  
it becomes clear t h a t  [ t h e  s u b c o n t r a c t o r ]  had a 
v a l i d  claim, t h a t  c o n t r a c t  r e t a i n a g e  o r  o ther  
unexpended f u n d s  unde r  t h e  c o n t r a c t  are a v a i l -  
ab le  for  s u c h  payment,  and t h a t ,  i f  t h o s e  f u n d s  
are n o t  paid o u t ,  t h e  Government w i l l  be 
r e c e i v i n g  a w i n d f a l l  which  it s h o u l d  n o t  have." 
Id  . - 

ANALYSIS 

The s e t t l e m e n t  o f  o b l i g a t i o n s  between a pr ime c o n t r a c t o r  
and i t s  s u b c o n t r a c t o r s  is a matter between t h e  p a r t i e s  and 
does n o t  i n v o l v e  t h e  Government. I t  h a s  been c o n s i s t e n t l y  
he ld  t h a t  s u b c o n t r a c t o r s  do n o t  have  l e g a l l y  e n f o r c e a b l e  
r i g h t s  a g a i n s t  t h e  Un i t ed  States f o r  money due  them from Gov- 
e rnment  c o n t r a c t o r s .  62 Comp. Gen. 633 ( 1 9 8 3 )  and cases c i ted  
t h e r e i n .  The  r e a s o n  f o r  t h i s  h o l d i n g  is t h a t  there is no 
d i rec t  c o n t r a c t u a l  r e l a t i o n s h i p  between t h e  s u b c o n t r a c t o r  and 
t h e  Uni ted  States.  The s u b c o n t r a c t o r ' s  sole  l e g a l  remedy is 
an  a c t i o n  o n  t h e  payment bond, b r o u g h t  under  t h e  Miller A c t ,  
40  U.S.C. S 2 7 0 ( a ) .  See B-214699.2, Feb. 1 2 ,  1985. 

Although there is no p r i v i t y  o f  c o n t r a c t  between t h e  
Un i t ed  S ta tes  and t h e  s u b c o n t r a c t o r s  so  as  t o  w a r r a n t  se t t le-  
ment o f  t h e i r  claims by t h e  Government, b o t h  t h i s  O f f i c e  and 
t h e  c o u r t s  have  r e c o g n i z e d  t h a t  t h e  Government h a s  a nonen- 
forceable e q u i t a b l e  o b l i g a t i o n  t o  see t h a t  s u b c o n t r a c t o r s  are 

t h a t  e a c h  c o n s t r u c t i o n  c o n t r a c t o r  r e t a i n  a r e l i a b l e  payment 
bond s u r e t y  where t h e  amount of t h e  c o n t r a c t  e x c e e d s  $ 5 , 0 0 0 .  

. .  p a i d .  T h i s  o b l i g a t i o n  is  g e n e r a l l y  f u l f i l l e d  by r e q u i r i n g  
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- See 63 Comp. Gen. 6 0 8 ,  610 ( 1 9 8 4 )  and cases cited t h e r e i n .  I n  
t h i s  case, t h e  s u r e t y  appears t o  be u n a b l e  t o  meet i t s  o b l i g a -  
t i o n  unde r  t h e  payment bond. F u r t h e r ,  because t h e  prime con- 
t rac tor  r e f u s e s  t o  i n d i c a t e  w h e t h e r  or n o t  it h a s  paid i ts  
s u b c o n t r a c t o r s ,  it is impossible t o  d e t e r m i n e  a d m i n i s t r a t i v e l y  
t h e  r e s p e c t i v e  r i g h t s  of t h e  p a r t i e s .  

W e  r e a l i z e  t h a t  t h e  C o u r t  o f  C l a i m s ,  i n  U n i t e d  Electric 
Corp. V. U n i t e d  S t a t e s ,  wh ich  w e  r e f e r r e d  t o  above ,  s u g g e s t e d  
t h a t  t h e  Government c o u l d  v o l u n t a r i l y  pay  c o n t r a c t  r e t a i n a g e  
t o  u n p a i d  s u b c o n t r a c t o r s .  - See 647  F.2d a t  1087. W e  are con- 
c e r n e d ,  however,  t h a t  s h o u l d  t h e  Coast Guard make these pay- 
men t s  v o l u n t a r i l y ,  i t  would n o t  be protected a g a i n s t  a f u t u r e  
claim by t h e  prime c o n t r a c t o r  or other c l a i m a n t s  and ,  con- 
c e i v a b l y ,  c o u l d  be required to  pay  twice. T h e  Government 

, s h o u l d  have  t h e  p r o t e c t i o n  wh ich  would be a f f o r d e d  o n l y  by a 
’ c o u r t  order r e s u l t i n g  from a s u i t  by t h e  s u b c o n t r a c t o r s  

a g a i n s t  t h e  p r i m e  c o n t r a c t o r  or t h e  s u r e t y .  Therefore t h e  
Coast Guard s h o u l d  r e t a i n  t h e  f u n d s  and make payment o n l y  
a f t e r  a cour t  of c o m p e t e n t  j u f i s d i c t i o n  d e t e r m i n e s  t h e  respec- 
t i v e  r i g h t s  of a l l  t h e  par t ies .  - See 6 2  Comp. Gen. 633 ( 1 9 8 3 ) .  

Acting Comptrol leGeheral  
of t h e  U n i t e d  S t a t e s  
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