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F o u r  S q u a r e  C o n s t r u c t i o n  Company MATTER OF: 

DIQEST: 

S i n c e  t h e  g o v e r n m e n t  made p a y m e n t  by i s s u i n g  a 
c h e c k  w i t h i n  30 d a y s  a f t e r  t h e  c o n t r a c t i n g  a g e n c y  
r e c e i v e d  a p r o p e r  i n v o i c e ,  p a y m e n t  o f  i n t e r e s t  is 
n o t  a u t h o r i z e d  u n d e r  t h e  P r o m p t  Paymen t  A c t  e v e n  
t h o u g h  t h e  c o n t r a c t o r  d i d  n o t  r e c e i v e  t h e  p a y m e n t  
u n t i l  a s u b s t i t u t e  c h e c k  was i s s u e d  w h e r e  t h e  
f a i l u r e  t o  r e c e i v e  t h e  i n i t i a l  p a y m e n t  w a s  o u t s i d e  
t h e  c o n t r o l  o f  t h e  c o n t r a c t i n g  a g e n c y .  

B y  l e t t e r  o f  J u n e  28, 1984, an  a u t h o r i z e d  c e r t i f y i n g  
o f f i c e r  o f  t h e  D e p a r t m e n t  o f  A g r i c u l t u r e ,  O f f i c e  o f  F i n a n c e  
a n d  Managemen t ,  r e q u e s t e d  o u r  o p i n i o n  8s- te t h e  p r o p r i e t y  of 
p a y i n g  i n t e r e s t  on  a n  a c c o u n t  d u e  F o u r  S q u a r e  C o n s t r u c t i o n  
Company ( F o u r  S q u a r e )  i n  t h e  f o l l o w i n g  c i r c u m s t a n c e s ,  

F o u r  S q u a r e  h a s  r e q u e s t e d  p a y m e n t  o f  i n t e r e s t  f r o m  
November 7, 1983, t h e  d a t e  t h e  c o n t r a c t  was c o m p l e t e d ,  
t h r o u g h  March  7, 1984, c o n t e n d i n g  t h a t  t h e  l a t e  r e c e i p t  o f  
t h e  p a y m e n t  was n o t  i t s  f a u l t , b u t  was t h e  f a u l t  o f  t h e  
f e d e r a l  p a y m e n t  s y s t e m .  The  c e r t i f y i n g  o f f i c e r  r e p o r t s  t h a t  
p a y m e n t  was made by  t h e  D e p a r t m e n t  of A g r i c u l t u r e  on 
November 17, 1983, by i s s u a n c e  o f  a c h e c k  i n  t h e  f u l l  amoun t  
o f  F o u r  S q u a r e ' s  i n v o i c e .  However ,  F o u r  S q u a r e  n o t i f i e d  t h e  
F o r e s t  S e r v i c e  o n  December  12, 1983, t h a t  t h e  f i r m  h a d ' n o t  
r e c e i v e d  p a y m e n t .  T h e  D e p a r t m e n t  o f  A g r i c u l t u r e  s u b m i t t e d  a 
r e q u e s t  f o r  i s s u a n c e  o f  a s u b s t i t u t e  or r e p l a c e m e n t  c h e c k  t o  
t h e  K a n s a s  C i t y  D i s b u r s i n g  C e n t e r  o n  December  13, 1983. On 
J a n u a r y  17, 1984, F o u r  S q u a r e  n o t i f i e d  t h e  F o r e s t  S e r v i c e  
t h a t  i t  s t i l l  h a d  n o t  r e c e i v e d  p a y m e n t .  T h e  F o r e s t  S e r v i c e  
t h e n  s u b m i t t e d  a n o t h e r  r e q u e s t  t o  t h e  D i s b u r s i n g  C e n t e r  a n d  
t h e  T r e a s u r y  i s s u e d  a s u b s t i t u t e  c h e c k  on March  2, 1984. 

.We f i n d  t h a t  F o u r  S -qua re  is n o t  e n t i t l e d  t o  i n t e r e s t .  

. . .  T h e  P r o m p t  P a y m e n t  A c t ,  Pub ,  L. No. 97-177 ( M a $  21,' 
1982), c o d i f i e d  a t  31 U.S.C. I §  3901-3906 (19821, r e q u i r e s  
e v e r y  f e d e r a l  a g e n c y  t o  p a y  a n  i n t e r e s t  p e n a l t y  o n  a m o u n t s  
owed t o  c o n t r a c t o r s  f o r  t h e  a c q u i s i t i o n  o f  p r o p e r t y  o r  
s e r v i c e s  when t h e  a g e n c y  f a i l s  t o  p a y  w i t h i n  30 d a y s  f r o m  
r e c e i p t  o f  a p r o p e r  i n v o i c e .  However ,  t h e  P r o m p t  Paymen t  
A c t  p r o v i d e s  t h a t  "a p a y m e n t  [owed  by t h e  g o v e r n m e n t ]  i s  
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deemed t o  be made o n  t h e  d a t e  a c h e c k  f o r  t h e  p a y m e n t  i s  
d a t e d . "  3 1  U.S.C. 0 3 9 0 1 ( a ) ( 5 ) .  Here,  t h e  g o v e r n m e n t  
" p a i d "  F o u r  S q u a r e  w i t h i n  t h e  m e a n i n g  of t h e  P r o m p t  Payment  
A c t  when t h e  o r i g i n a l  p a y m e n t  was i s s u e d .  In t h i s  case ,  
p a y m e n t  was made w i t h i n  4 d a y s  a f t e r  t h e  a g e n c y  r e c e i v e d  a 
p r o p e r  i n v o i c e  a n d ,  t h e r e f o r e ,  t h e r e  was no  g o v e r n m e n t  
" f a i l u r e  t o  p a y "  w i t h i n  t h e  r e q u i r e d  t ime. E v e r y t h i n g  
r e q u i r e d  w i t h i n  t h e  m e a n i n g  of t h e  P r o m p t  P a y m e n t  Act was 
d o n e  by  t h e  c o n t r a c t i n g  a g e n c y  i n  t h i s  case.  

The  P r o m p t  P a y m e n t  Act p r o v i d e s  t h a t  " t h e  h e a d  o f  a n  
a g e n c y  a c q u f r i n g  g o o d s  o r  s e r v i c e s  f r o m  a b u s i n e s s  c o n c e r n ,  
who d o e s  n o t  p a y  t h e  c o n c e r n  . . by t h e  r e q u i r e d  paymen t  
d a t e ,  s h a l l  p a y  a n  i n t e r e s t  p e n a l t y  t o  t h e  c o n c e r n  on  t h e  
a m o u n t  o f  p a y m e n t  d u e "  a t  t h e  C o n t r a c t  D i s p u t e s  Act r a t e .  
3 1  U.S .C .  S 3 9 0 2 ( a ) .  The  i n t e r e s t  p e n a l t y  i s  t o  b e  p a i d  
f r o m  f u n d s  a v a i l a b l e  t o  c a r r y  o u t  t h e  p r o g r a m  "for w h i c h  t h e  
p e n a l t y  i s  i n c u r r e d . "  T h e  P r o m p t  Paymen t  A c t  t h e r e f o r e  i s  a 
w a i v e r  o f  s o v e r e i g n  i m m u n i t y  a n d ,  l i k e  a l l  w a i v e r s  o f  
s o v e r e t g n  i m m u n i t y ,  m u s t  b e  n a r r o w l y  c o n s t r u e d .  See, e.g., 
P h i l l i p s  V .  U n i t e d  S t a t e s ,  346 P.2d 999  ( 2 6  Cir. 1 9 6 5 ) .  

The  l e g i s l a t i v e  h i s t o r y  o f  t h e  P r o m p t  Paymen t  A c t  
i n d i c a t e s  t h a t  C o n g r e s s  d i d  n o t  i n t e n d  t o  i m p o s e  t h e  
i n t e r e s t  " p e n a l t y "  when t h e  l a t e  p a y m e n t  was n o t  c a u s e d  by  
t h e  a g e n c y ' s  f a i l u r e  t o  make t i m e l y  p a y m e n t  c e r t i f i c a t i o n .  
H.R.  Rep. 4 6 1 ,  9 7 t h  Cong. ,  2 d  S e s s .  The  p u r p o s e  o f  t h e  
P r o m p t  Paymen t  A c t  was t o  " p r o v i d e  i n c e n t i v e s  f o r  t h e  
F e d e r a l  G o v e r n m e n t  t o  p a y  i t s  b i l l s  o n  t i m e  by  e n c o u r a g i n g  
i m p r o v e m e n t  o f  b i l l  p a y m e n t  p r o c e d u r e s  by c h a r g i n g  a p e n a l t y  
a g a i n s t  p r o g r a m  o p e r a t i n g  b u d g e t s . "  T h e r e  i s  no  i n d i c a t i o n  
t h a t  C o n g r e s s  i n t e n d e d  t o  i n s u r e  c o n t r a c t o r s  a g a i n s t  a l l  
e v e n t u a l i e s ,  e s p e c i a l l y  w h e r e  t h e r e  i s  no  f a u l t  o n  t h e  p a r t  
o f  t h e  c o n t r a c t i n g  a g e n c y  i n  e f f e c t i n g  t h e  o r i g i n a l  
p a y m e n t .  We f i n d  no  s u c h  f a u l t  h e r e .  The  f a c t  t h a t  F o u r  
S q u a r e  d i d  n o t  r e c e i v e  t h e  o r i g i n a l  p a y m e n t  was n o t  t h e  
f a u l t  o f  t h e  c o n t r a c t i n g  a g e n c y .  We do n o t  t h i n k  t h e  P rompt  
P a y m e n t  A c t  c o n t e m p l a t e d  t h e  p a y m e n t  o f  i n t e r e s t  w h e r e  t h e  
c o n t r a c t o r ' s  d e l a y  i n  r e c e i v i n g  p a y m e n t  was o u t s i d e  t h e  
c o n t r a c t i n g  a g e n c y ' s  c o n t r o l .  

- . .  A l t h o u g h . F o u r  S q u a r e  n o t i f i e d  t h e  F o r e s t  S e r v i c e  on  
December  1 2 ,  1 9 8 3 ,  t h a t  i t  h a d  n o t  r e c e i v e d  p a y m e n t ,  paymen t  

. as d e f i n e d  i n  t h e  P r o m p t  P a y m e n t  Act h a d  b e e n  made by t h e '  
g o v e r n m e n t  w i t h i n  t h e  t i m e  l i m i t s  p r e s c r i b e d  by t h e  a c t .  
W h i l e  t h e r e  was some d e l a y  i n  i s s u i n g  a r e p l a c e m e n t  c h e c k ,  
the P r o m p t  Paymen t  A c t  makes  no  p r o v i s i o n  f o r  paymen t  o f  
i n t e r e s t  o n  a n  u n p a i d  d e b t  f o r  t h e  t ime t a k e n  t o  i s s u e  a 
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r e p l a c e m e n t  c h e c k ,  
g o v e r n m e n t  on  i t s  u n p a i d  a c c o u n t s  may n o t  b e  made e x c e p t  
w h e r e  I t  i s  s t i p u l a t e d  by c o n t r a c t  or is p r o v i d e d  by t h e  
laws o f  t h e  U n i t e d  S t a t e s .  
B-195123, J u l y  1 1 ,  1 9 7 9 ,  79-2 C.P.D. 1 131. No law, 
i n c l u d i n g  t h e  P r o m p t  P a y m e n t  A c t ,  r e q u i r e s  i n t e r e s t  t o  be 
p a i d  i n  t h e  c i r c u m s t a n c e s  p r e s e n t  h e r e .  
p a y m e n t  o f  i n t e r e s t  c a n n o t  b e  a u t h o r i z e d .  

F u r t h e r ,  p a y m e n t  of i n t e r e s t  by t h e  

See Mathews F u r n i t u r e  Company, 

T h e r e f o r e ,  t h e  
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C o m p t r o l l e r  G e n e r a l  
o f  t h e  U n i t e d  S t a t e s  
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