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I. Damage i n  t r a n s i t  t o  g o o d s  p a s s i n g  t h r o u g h  
t h e  h a n d s  o f  s u c c e s s i v e  c u s t o d i a n s  i s  n o t  
p r e s u m e d  t o  o c c u r  i n  t h e  c u s t o d y  o f  t h e  l a s t  
c u s t o d i a n  w h e r e  t h a t  c u s t o d i a n  n o t e s  t h a t  
p r e e x i s t i n g  damage e x i s t s  o n  r e c e i p t  o f  t h e  
g o o d s  

2. I n  o r d e r  t o  h o l d  a common c a r r i e r  l i a b l e  f o r  
damage  i n  t r a n s i t ,  t h e  s h i p p e r  b e a r s  t h e  i n i -  
t i a l  b u r d e n  o f  e s t a b l i s h i n g  a prima f a c i e  
case  o f  l i a b i l i t y  by s h o w i n g  t h a t  t h e  g o o d s  
t r a n s p o r t e d  were i n  b e t t e r  c o n d i t i o n  when 
r e c e i v e d  by t h e  c a r r i e r  a t  o r i g i n  t h a n  when 
d e l i v e r e d  by  t h e  c a r r i e r  a t  d e s t i n a t i o n .  

3. Where t h e  r e c o r d  s h o w s  t h e  e x i s t e n c e  o f  p r e -  
,.. 

e x i s t i n g  damage a n d  l a c k s  e v i d e n c e  o f  g r e a t e r  
or d i f f e r e n t  damage ,  t h e  common c a r r i e r  h a s  
n o t  b e e n  shown t o  b e  l i a b l e  f o r  damage i n  
t r a n s i t  . 

4. I n  t h e  a b s e n c e  o f  a s p e c i a l  c o n t r a c t  o r  
s t a t u t e ,  a common c a r r i e r  i s  n o t  l i a b l e  f o r  
p r e e x i s t i n g  damage  t o  g o o d s  o c c u r r i n g  i n  t h e  
c u s t o d y  o f  a p r i o r  c u s t o d i a n  o f  t h e  goods .  

C o n t i n e n t a l  Van L i n e s ,  I n c .  ( C o n t i n e n t a l ) ,  r e q u e s t s  
r e v i e w  o f  t h e  d i s a l l o w a n c e  by o u r  C l a i m s  G r o u p ,  G e n e r a l  
G o v e r n m e n t  D i v i s i o n ,  o f  i t s  c la im f o r  r e f u n d  o f  $35  
r e c o v e r e d  by t h e  D e p a r t m e n t  o f  t h e  Navy ( N a v y )  f o r  damage i n  
t r a n s i t  t o  t h e  d i n i n g  room t a b l e  o f  C a p t a i n  W i l l i a m  E. 
D e n n i s o n ,  USN, w h i l e  b e i n g  t r a n s p o r t e d  f r o m  n o n t e m p o r a r y  
s t o r a g e  i n  Tacoma,  W a s h i n g t o n ,  t o  Lemoore ,  C a l i f o r n i a ,  u n d e r  
g o v e r n m e n t  b i l l  o f  l a d i n g  No. AP-539,745. 

We a l l o w  t h e  claim..  

C o u t i n e n t a l  pic’ked u p  t h e  s h i p m e n t  f r o m  n o n t e m p o r a r y  
s t o r a g e  a t  M e t r o p o l i t a n  M o v e r s  i n  Tacoma,  W a s h i n g t o n .  On 
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p i c k u p ,  C o n t i n e n t a l  p r e p a r e d  a m a n i f e s t  on w h i c h  was n o t e d  
t h a t  t h e  t o p  of t h e  d i n i n g  room t a b l e  was s c r a t c h e d  a n d  
m a r r e d .  On d e l i v e r y  a t  d e s t i n a t i o n ,  t h e  o w n e r ,  C a p t a i n  
D e n n i s o n ,  n o t e d  damage  t o  t h e  t a b l e  c o n s i s t i n g  O P  t h e  t o p  of  
t h e  t a b l e  " c h i p p e d . "  The  Navy S c h e d u l e  o f  P r o p e r t y  
d e s c r i b e s  t h e  damage  a t  d e s t i n a t i o n  as  "Top S c r a p e d . "  The  
Navy I n s p e c t i o n  R e p o r t ,  DD 1 8 4 1 ,  d e s c r i b e d  t h e  damage  as  
"Top Gouged."  The  Navy a l s o  r e p o r t e d  t h a t  t h e  r e p a i r m a n  
i n d i c a t e d  t h a t  t h e  damage i n v o l v e d  r e m o v a l  o f  a b i t  o f  wood,  
b u t  was n o t  d e e p  e n o u g h  t o  r e p a i r  as  a g o u g e  a n d  w a s  r e c e n t  
damage 

F o r  t h i s  d a m a g e ,  t h e  Navy c l a i m e d  f r o m  C o n t i n e n t a l  t h e  
r e p a i r  c o s t s  of $35 a n d ,  o n  d e n i a l  by C o n t i n e n t a l ,  t h a t  
amoun t  w a s  r e c o v e r e d  by  s e t o f f .  C o n t i n e n t a l  c l a i m e d  r e f u n d  
a f  t h e  a m o u n t  s e t  off on t h e  g r o u n d s  t h a t  t h e  damage  w a s  
n o t e d  on p i c k u p  of t h e  s h i p m e n t  a s  p r e e x i s t i n g  damage .  Our 
C l a i m s  G r o u p  d e n i e d  t h e  c l a i m  o n  t h e  g r o u n d s  t h a t  t h e  
p r e e x i s t i n g  damage  was a s c r a t c h  w h i l e  t h e  damage n o t e d  a t  
d e s t i n a t i o n  c o n s i s t e d  o f  a s c r a p e ,  c i t i n g  t h e  d e c i s i o n  i n  
J u l i u s  K l u g m a n ' s  S o n s ,  I n c .  V. O c e a n i c  S t e a m  Nav. Co.,  e t  
a 1  ' 42  F .2d .  461  ( 1 9 3 0 ) ,  w h i c h  h e l d  t h a t  damage  t o  g o o d s  
w h i c h  p a s s  t h r o u g h  t h e  h a n d s  o f  s e v e r a l  c u s t o d i a n s  i s  
p r e s u m e d  a t  co~nmon l a w  t o  o c c u r  i n  t h e  c u s t o d y  o f  t h e  l a s t  
c u s t o d i a n .  

I n  t h e  d e c i s i o n  c i t e d  by t h e  C l a i m s  G r o u p ,  t h e  c o u r t  
h e l d ,  among o t h e r  t h i n g s ,  t h a t  w h e r e  g o o d s  p a s s  t h r o u g h  t h e  
h a n d s  o f  s u c c e s s i v e  c u s t o d i a n s ,  i n  a p p a r e n t  g o o d  o r d e r ,  a n y  
l o s s  i s  p r e s u m e d  t o  h a v e  o c c u r r e d  w h i l e  t h e y  were u n d e r  t h e  
c o n t r o l  o f  t h e  l a s t  c u s t o d i a n .  T h i s  r e c o r d  s h o w s ,  h o w e v e r ,  
t h a t  t h e  d i n i n g  room t a b l e  d i d  n o t  p a s s  i n t o  t h e  c u s t o d y  o f  
C o n t i n e n t a l  i n  a p p a r e n t  g o o d  o r d e r .  On r e c e i p t  by 
C o n t i n e n t a l ,  C o n t i n e n t a l  n o t e d  a s c r a t c h  a n d  a mar o n  t h e  
t o p  o f  t h e  t a b l e .  The c i t e d  d e c i s i o n  i s  n o t  a p p l i c a b l e .  

I n  o r d e r  t o  h o l d  a common c a r r i e r  l i a b l e  f o r  damage i n  
t r a n s i t ,  t h e  s h i p p e r  b e a r s  t h e  i n i t i a l  b u r d e n  o f  e s t a b l i s h -  
ing a prima f a c i e  c a s e  o f  l i a b i l i t y  by s h o w i n g  t h a t  t h e  
g o o d s  t r a n s p o r t e d  were  i n  b e t t e r  c o n d i t i o n  when r e c e i v e d  by 
t h e  c a r r i e r  a t  o r i g i n  t h a n  when d e l i v e r e d  by t h e  c a r r i e r  a t  
d e s t i n a t i o n .  M i s s o u r i  P a c i f i c  R .  Co. V. E l m o r e  & S t a h l ,  
3 7 7  U.S. 1 3 4  ( 1 9 6 4 ) ;  

The e v i d e n c e  i n  t h i s  r e c o r d  shows  t h a t  t h e  d i n i n g  room 
t a b l e  b o r e  d a m a g e ,  when r e c e i v e d  by C o n t i n e n t a l ,  c o n s i s t i n g  

, 
3 
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of a s c r a t c h e d  a n d  m a r r e d  t o p  a n d ,  on  d e l i v e r y  a t  
d e s t i n a t i o n ,  b o r e  damage  v a r i o u s l y  d e s c r i b e d  as  " c h i p p e d , "  
" s c r a p e d , "  a n d  " g o u g e d  o n  t o p . "  None of t h e  terms a r e  
d e f i n e d ,  e x c e p t  t o  t h e  e x t e n t  t h a t  t h e  Navy s t a t e d  t h a t  
" a c c o r d i n g  t o  W e b s t e r ,  a ' r u b , '  ' s c r a t c h , '  a n d  ' s c r a p e '  a r e  
t e c h n i c a l l y  t h e  same." On t h i s  r e c o r d ,  t h e  e v i d e n c e  d o e s  
n o t  e s t a b l i s h  t h a t  a d d i t i o n a l  damage o c c u r r e d  t o  t h e  t a b l e  
w h i l e  i n  t h e  c u s t o d y  o f  C o n t i n e n t a l .  A common c a r r i e r  Is 
n o t  l i a b l e  for p r e e x i s t i n g  damage ,  i n  t h e  a b s e n c e  o f  
a s p e c i a l  c o n t r a c t  o r  s t a t u t e .  ~ 1 4  Am. J u r .  2 d . ,  C a r r i e r s  
5 6 8 4 ;  1 3  C . J . S . ,  C a r r i e r s  5 4 2 4 b ( 1 ) ,  a n d  t h e r e  is no 
e v i d e n c e  o f  s p e c i a l  c o n t r a c t  o r  a p p l i c a b l e  s t a t u t o r y  
p r o v i s i o n .  

The c l a i m  i s  a l l o w e d .  

C o m p t r o l l e  G e n e r a l  1 of  t h e  U n i t e d  S t a t e s  

. 




