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DIQEST: 

An employee who was transferred without 
authorization for reimbursement of reloca- 
tion expenses claims entitlement to reim- 
bursement on the grounds that his transfer 
was in the interest of the Government. The 
employing agency determined that the trans- 
fer was primarily for his convenience since 
it was at his request. Since the record 
does not indicate that the determination 
was arbitrary or capricious, GAO will not 
disturb it. 

This decision is in response to a request from the 
Assistant Secretary for Administration and Management, 
U . S .  Department of Labor (DOL), concerning the entitlement 
of Mr. James L. Skolaut to relocation expenses he incurred 
incident to his permanent change of station from Portland, 
Oregon to Omaha, Nebraska. Mr. Skolaut, an employee with 
the DOL Employment Standards Administration ( E S A )  was not 
authorized relocation expenses in connection with his 
transfer, but claims he is entitled to reimbursement of 
those expenses because his 'transfer was in the interest of 
the Government. Officials at E S A  denied Mr. Skolaut's 
claim on the grounds that his transfer was at his request 
and for his convenience. For the reasons we will explain 
below, we agree that Mr. Skolaut is not entitled to reim- 
bursement. 

FACTS 

In November 1981, Mr. Skolaut, who was then an Area 
Director in the E S A  Portland Area Office, filed in advance 
for an expected vacancy in the same position in the Omaha 
Area Office. On December 17, 1981, he wrote a memorandum 
and added to his request for transfer the understanding 
that he would pay a portion of his moving expenses for 
which PCS money was not available. The DOL Kansas City 
Regional Office issued the expected vacancy announcement 
on February 10, 1982. O n  February 21, 1982, Mr. Skolaut 
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wrote a n o t h e r  memorandum t o  h i s  s u p e r i o r  i n  t h e  DOL 
S e a t t l e  R e g i o n a l  O f f i c e  o f f e r i n g  t o  pay  a l l  o f  h i s  moving 
e x p e n s e s  i f  h e  was selected f o r  t h e  Omaha p o s i t i o n .  I n  
March 1982  t h e  Kansas  C i t y  R e g i o n a l  O f f i c e  c a n c e l e d  t h e  
Omaha v a c a n c y  announcement .  

N o  f u r t h e r  a c t i o n  was t a k e n  t o  f i l l  t h e  vacancy  u n t i l  
Augus t  1 9 8 2 ,  when ESA o f f i c i a l s  d e c i d e d  t o  allow 
Mr. S k o l a u t  to  t r a n s f e r  to  Omaha and t o  move a n o t h e r  
employee  from H y a t t s v i l l e ,  Maryland t o  P o r t l a n d ,  Oregon a t  
Government e x p e n s e  t o  replace him.  M r .  S k o l a u t  was 
informed o f  t h i s  d e c i s i o n  by t e l e p h o n e  o n  September  1 ,  
1 9 8 2 .  H e  was l a t e r  in fo rmed  t h a t  O c t o b e r  4 ,  1 9 8 2 ,  had 
been set  a s  h i s  r e p o r t i n g  d a t e  t o  t h e  Omaha Area Off ice .  
H e  r e q u e s t e d  a 2-week d e l a y  f o r  h e a l t h  r e a s o n s  b u t  l e a r n e d  
on  September 2 1 ,  1 9 8 2 ,  t h a t  t h e  d e l a y  had been  r e f u s e d .  
On September 2 2 ,  1 9 8 2 ,  h e  wrote to  h i s  s u p e r v i s o r  i n  t h e  
S e a t t l e  R e g i o n a l  O f f i c e  t h a t  h e  was w i t h d r a w i n g  h i s  o f f e r  
t o  v o l u n t a r i l y  t r a n s f e r  and pay  h i s  moving e x p e n s e s .  On 
October  6 ,  1 9 8 2 ,  t h e  S e a t t l e  R e g i o n a l  A d m i n i s t r a t o r  
i n fo rmed  h i m  t h a t  h e  had r e c e i v e d  h i s  memorandum, b u t  t h a t  
s i n c e  h i s  t r a n s f e r  was consummated and e f f e c t i v e  o n  
October 3 ,  M r .  S k o l a u t ' s  o f f i c i a l  d u t y  s t a t i o n  was now 
Omaha. 

Mr. S k o l a u t  moved h i s  f a m i l y  and  h o u s e h o l d  goods  from 
P o r t l a n d  t o  Omaha, a r r i v i n g  t h e r e  o n  O c t o b e r  1 6 ,  1 9 8 2 .  
H i s  s u b s e q u e n t  claim for re imbursemen t  i n  t h e  amount of 
$ 6 , 0 4 5 . 0 4  w a s  d e n i e d  by t h e  agency .  

The DOL A s s i s t a n t  S e c r e t a r y  f o r  A d m i n i s t r a t i o n  and 
Management summarized M r .  S k o l a u t ' s  claim as  f o l l o w s :  

"The s e l e c t i o n  of M r .  S k o l a u t  f o r  t h e  Omaha 
p o s i t i o n  was t o  accommodate him. 
M r .  S k o l a u t ' s  s k i l l s  were n o t  so s i g n i f i -  
c a n t l y  superior  to  t h e  other c a n d i d a t e s  
t h a t  i t  would have  been  i n  t h e  b e s t  i n t e r -  
e s t  o f  t h e  Government t o  relocate h im.  
A l s o ,  i m m e d i a t e l y  a f t e r  M r .  S k o l a u t ' s  
a c c e p t a n c e  o f  t h e  Omaha p o s i t i o n ,  t h e  
P o r t l a n d  p o s i t i o n  was o f f e r e d  t o  and 
accepted by a n  ESA employee whose p o s i t i o n  
had been  a b o l i s h e d .  The employee who 
f i l l e d  t h e  p o s i t i o n  v a c a t e d  by Mr. S k o l a u t  
was a l r e a d y  i n  t h e  process o f  r e l o c a t i n g  t o  
P o r t l a n d  when M r .  S k o l a u t  w i thd rew h i s  
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of fe r  t o  v o l u n t a r i l y  t r a n s f e r  t o  Omaha. A t  
t h i s  p o i n t  i n  time, t h e  Depar tment  c o u l d  
n o t  r e v e r s e  t h e  e v e n t s  a l r e a d y  i n  m o t i o n  
and  t h u s ,  d e n i e d  M r .  S k o l a u t ' s  w i t h d r a w a l . "  

EMPLOYEE'S ARGUMENTS 

M r .  S k o l a u t  claims t h a t  h i s  t r a n s f e r  was i n  t h e  
Governmen t ' s  i n t e r e s t  and  t h a t  he  is e n t i t l e d  t o  reim- 
bur semen t  of r e l o c a t i o n  e x p e n s e s  b e c a u s e  t h e r e  was a 
vacancy  which  had to  be  f i l l e d  i n  o r d e r  t o  m a i n t a i n  a n  
Area O f f i c e  i n  Omaha. H e  a lso claims t h a t  h e  d i d  n o t  
s p o n t a n e o u s l y  o f f e r  t o  pay h i s  own moving e x p e n s e s ,  b u t  
t h a t  ESA i m p r o p e r l y  b a r g a i n e d  w i t h  h i m  u n t i l  h e  a g r e e d  to  
pay a l l  e x p e n s e s .  H e  s t a t e s  f u r t h e r  t h a t  a l t h o u g h  h e  had 
o f f e r e d  t o  pay  moving e x p e n s e s  i n  F e b r u a r y  1982,  when t h e  
vacancy  was a d v e r t i s e d ,  t h e r e  was no e v i d e n c e  t h a t  h i s  
o f f e r  s t i l l  e x i s t e d  i n  O c t o b e r  1982,  a n d  h e  was n e i t h e r  
i n fo rmed  o r a l l y  or i n  w r i t i n g  t h a t  t h e  e x p e n s e s  would n o t  
be r e i m b u r s e d .  

F i n a l l y ,  M r .  S k o l a u t  a r g u e s  t h a t  e v e n  though  h e  had 
made a n  e a r l i e r  r e q u e s t  t o  t r a n s f e r ,  h e  w i t h d r e w  t h a t  
r e q u e s t  pr ior  t o  t h e  e f f e c t i v e  d a t e  o f  t h e  t r a n s f e r  t o  
Omaha, and  s i n c e  ESA r e q u i r e d  him to  t r a n s f e r  d e s p i t e  t h e  
w i t h d r a w a l  o f  h i s  o f f e r ,  i t  became ESA's r e s p o n s i b i l i t y  to  
pay  h i s  moving e x p e n s e s .  

OPINION 

Reimbursement  of t r a v e l  and t r a n s p o r t a t i o n  e x p e n s e s  
upon employee's c h a n g e  of s t a t i o n  is p r o v i d e d  f o r  by 
5 U.S.C. S S  5724 and 5724a  ( 1 9 7 6 ) ,  b u t  is c o n d i t i o n e d  upon 
a d e t e r m i n a t i o n  by t h e  h e a d  o f  t h e  a g e n c y  c o n c e r n e d  o r  by  
t h e  d e s i g n a t e d  o f f i c i a l  t h a t  t h e  t r a n s f e r  is i n  t h e  i n t e r -  
es t  of t h e  Government and  is n o t  p r i m a r i l y  f o r  t h e  conven- 
i e n c e  o r  b e n e f i t  of t h e  employee ,  or a t  h i s  r e q u e s t .  See 
F e d e r a l  T r a v e l  R e g u l a t i o n s  (FTR) (FPMR 101-7)  (Sep tember  
1 9 8 1 ) ,  p a r a g r a p h  2-1.3. 

I n  r e c o g n i t i o n  o f  t h e  a u t h o r i t y  g r a n t e d  t o  t h e  
employ ing  a g e n c y  t o  d e t e r m i n e  w h e t h e r  a t r a n s f e r  is i n  t h e  
i n t e r e s t  o f  t h e  Government  and  is n o t  p r i m a r i l y  f o r  t h e  
c o n v e n i e n c e  or b e n e f i t  of t h e  employee ,  or a t  h i s  r e q u e s t ,  
w e  h a v e  c o n s i s t e n t l y  s ta ted t h a t  w e  w i l l  n o t  o v e r t u r n  a n  
a g e n c y ' s  d e t e r m i n a t i o n  u n l e s s  it is a r b i t r a r y ,  c a p r i c i o u s ,  
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or c l e a r l y  e r r o n e o u s  u n d e r  t h e  f a c t s  of t h e  case. S e e  
J o h n  J. H e r t z k e ,  B-205958,  J u l y  1 3 ,  1982 .  I n  Dante  P .  
F o n t a n e l l a ,  B-184251, J u l y  30 ,  1975,  w e  se t  f o r t h  t h e  
f o l l o w i n g  t h r e e  rules  r e g a r d i n g  t h e s e  t y p e s  of d e t e r m i n a -  
t i o n s :  

" [ l ]  I f  a n  employee h a s  t a k e n  t h e  i n i t i a -  
t i v e  i n  o b t a i n i n g  a t r a n s f e r  t o  a p o s i t i o n  
i n  a n o t h e r  l o c a t i o n ,  a n  agency  u s u a l l y  con- 
s i d e r s  s u c h  t r a n s f e r  as b e i n g  made f o r  t h e  
c o n v e n i e n c e  of t h e  employee or a t  h i s  
reques t ,  [ 2 ]  whereas, i f  t h e  agency  
r ec ru i t s  or requests a n  employee t o  t r a n s -  
f e r  t o  a d i f f e r e n t  l o c a t i o n  i t  w i l l  r e g a r d  
s u c h  t r a n s f e r  a s  b e i n g  i n  t h e  i n t e r e s t  o f  
t h e  Government.  [ 3 ]  Of c o u r s e ,  i f  a n  
a g e n c y  o r d e r s  t h e  t r a n s f e r  and t h e  employee  
has no d i s c r e t i o n  i n  t h e  matter,  t h e  
employee is  e n t i t l e d  t o  r e imbursemen t  o f  
moving expenses . "  

From t h e  r e c o r d  b e f o r e  u s  i t  seems clear  t h a t  
M r .  S k o l a u t  took t h e  i n i t i a t i v e  i n  o b t a i n i n g  h i s  t r a n s f e r .  
H e  a p p l i e d  for t h e  p o s i t i o n  b e f o r e  t h e  v a c a n c y  was 
announced and c o n f i r m e d  t h a t  a p p l i c a t i o n  a f t e r  t h e  vacancy  
was announced .  F u r t h e r m o r e ,  t h e  R e g i o n a l  A d m i n i s t r a t o r ,  
i n  h i s  l e t t e r  t o  M r .  S k o l a u t  o f  October 6 ,  1 9 8 2 ,  p o i n t e d  
o u t  t h a t  M r .  S k o l a u t ' s  t r a n s f e r  was f o r  h i s  p e r s o n a l  
c o n v e n i e n c e ,  t h a t  h e  had p e r s i s t e d  i n  h i s  e f f o r t s  t o  be 
t r a n s f e r r e d  s i n c e  Augus t  1 9 8 1 ,  and t h a t ,  had it n o t  been  
f o r  h i s  o f f e r  to  pay  h i s  own moving e x p e n s e s ,  there would 
have  been  no b u s i n e s s  r e a s o n  f o r  h i s  t r a n s f e r .  

M r .  S k o l a u t  a r g u e s  t h a t  h i s  t r a n s f e r  was i n  t h e  
i n t e r e s t  o f  t h e  Government b e c a u s e  a v a c a n c y  e x i s t e d  which 
had t o  be f i l l e d  i n  o r d e r  t o  m a i n t a i n  a n  Area O f f i c e  i n  
Omaha. I n  J o h n  G. S e a r s ,  B-193631,  May 3 ,  1979 ,  a n  
employee ,  who was a l so  s e e k i n g  r e imbursemen t  of h i s  relo- 
c a t i o n  e x p e n s e s ,  a r g u e d  t h a t  h i s  t r a n s f e r  was i n  t h e  
i n t e r e s t  of t h e  Government b e c a u s e  numerous v a c a n c i e s  
e x i s t e d  i n  t h e  o f f i c e  t o  which h e  was t r a n s f e r r e d  and h i s  
e x p e r i e n c e  h e l p e d  t o  f i l l  t h e  v o i d .  We d e n i e d  h i s  claim, 
s t a t i n g  t h a t  w h i l e  h i s  s e r v i c e s  i n  h i s  new p o s i t i o n  were 
p r e s u m a b l y  o f  b e n e f i t  t o  t h e  Government,  t h a t  d i d  n o t  
change  h i s  t r a n s f e r  t o  o n e  i n  t h e  i n t e r e s t  of t h e  
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Government s i n c e  h e  had t a k e n  t h e  i n i t i a t i v e  i n  o b t a i n i n g  
t h e  t r a n s f e r .  S e e  a lso Norman C. G e r a l d ,  B-199943, 
August  4, 1981, and Dan te  P. F o n t a n e l l a ,  c i t e d  above .  

M r .  S k o l a u t ' s  t r a n s f e r  was a l a t e r a l  p romot ion  to  a 
p o s i t i o n  w i t h  t h e  i d e n t i c a l  t i t l e ,  g r a d e  and p o t e n t i a l  f o r  
p romot ion .  Thus,  h i s  t r a n s f e r  would n o t  b e  c o n s i d e r e d  t o  
be u n d e r  a merit p r o m o t i o n  program so as  to  make t h e  
t r a n s f e r  o n e  p r i m a r i l y  i n  t h e  i n t e r e s t  o f  t h e  Government.  
See Eugene R. P l a t t ,  59 Comp. Gen. 699 (1980). Even 
though w e  have  c o n s i d e r e d  t r a n s f e r s  r e s u l t i n g  from compe- 
t i t i v e  s e l e c t i o n  p u r s u a n t  to  merit p r o m o t i o n  announcements  
t o  be i n  t h e  b e s t  i n t e r e s t  o f  t h e  Government i n  t h e  
a b s e n c e  o f  agency  p o l i c y  t o  t h e  c o n t r a r y ,  w e  have  c o n s i s t -  
e n t l y  r e c o g n i z e d  t h a t  t h i s  is n o t  t h e  case w i t h  respect t o  
l a t e r a l  t r a n s f e r s  be tween p o s i t i o n s  a t  t h e  same g r a d e  
w i t h o u t  g r e a t e r  known p r o m o t i o n  p o t e n t i a l .  
- Tom, B-206011, May 3 ,  1982. 

b e c a u s e  ESA f o r c e d  h im t o  t r a n s f e r  e v e n  though  h e  
a t t e m p t e d  t o  wi thd raw h i s  a c c e p t a n c e  o f  t h e  t r a n s f e r .  
Thus,  h e  a l l e g e s  t h a t  t h e  t r a n s f e r  was o r d e r e d  by t h e  
agency  and  is  w i t h i n  t h e  c o n f i n e s  o f  t h e  t h i r d  rule o f  
F o n t a n e l l a .  W e  d o  n o t  b e l i e v e  t h a t  t h i s  is  t h e  t y p e  o f  
s i t u a t i o n  c o n t e m p l a t e d  by t h a t  r u l e .  We b e l i e v e  t h a t  it 
app l i e s  where  t h e  t r a n s f e r  is o r d e r e d  and t h e r e b y  i n i t i -  
ated by t h e  agency--not w h e r e  t h e  employee  h a s  r e q u e s t e d  
t h e  t r a n s f e r ,  a c c e p t e d  i t ,  and t h e n  j u s t  prior t o  h i s  
ac tua l  move, a t tempts  t o  wi thd raw h i s  a c c e p t a n c e .  

Ju l i e -Anna  T. 

Mr. S k o l a u t  a r g u e s  t h a t  h e  s h o u l d  b e  r e i m b u r s e d  

M r .  S k o l a u t  a l so  a r g u e s  t h a t  there was no r e a s o n  f o r  
ESA t o  assume t h a t  h i s  ag reemen t  t o  pay  moving e x p e n s e s  
was s t i l l  i n  e f f e c t  i n  September .  However, t h e r e  was no 
basis f o r  M r .  S k o l a u t  t o  assume t h a t  t h e  ESA was w i l l i n g  
t o  pay  f o r  t h e  t r a n s f e r  it o f f e r e d  him Sep tember  1. 
M r .  S k o l a u t  was n e v e r  i s s u e d  a t r a v e l  a u t h o r i z a t i o n  n o r  
was h e  r e q u i r e d  t o  s i g n  a s e r v i c e  agreement--a  pre- 
r e q u i s i t e  f o r  r e imbursemen t  o f  r e l o c a t i o n  e x p e n s e s .  
M r .  S k o l a u t  s t a t e s  t h a t  h e  was n o t  i n f o r m e d ,  e i t h e r  o r a l l y  
or i n  w r i t i n g ,  t h a t  ESA would n o t  pay  h i s  e x p e n s e s .  How- 
e v e r ,  i n  h i s  memorandum o f  September  22, 1982, wi thdrawing  
h i s  o f f e r  t o  v o l u n t a r i l y  t r a n s f e r ,  h e  s t a t e s :  " I  w i l l  n o t  
pay  a n y  moving e x p e n s e s  i n c u r r e d  i f  I am f o r c e d  to  t r a n s -  
f e r . "  T h u s ,  t h i s  s t a t e m e n t  seems t o  i n d i c a t e  t h a t  
M r .  S k o l a u t  was aware o f  t h e  f a c t  t h a t  h e  would be 
required to  pay h i s  moving e x p e n s e s .  

- 5 -  



B-213807 

We do not believe that ESA acted in an arbitrary or 
capricious manner when it refused to cancel Mr. Skolaut's 
transfer--a transfer which he requested for his own con- 
venience and then attempted to cancel at the last minute. 
The agency had offered his replacement a transfer on 
September 1 ,  the same day he was offered a transfer, and 
his replacement's transfer was already under way. Thus, 
the agency felt that there was no way it could reverse the 
situation at that time. 

Mr. Skolaut has also alleged that ESA improperly 
bargained with him concerning the payment of his reloca- 
tion expenses. Since we have found nothing arbitrary or 
capricious in ESA's determination that Mr. Skolaut's 
transfer was primarily for his convenience, we cannot say 
that its actions were improper. 

In light of the above the agency's determination not 
to pay relocation expenses is hereby systained. 

Aoting Comptroller de* en ral 
of the United States 
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