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OIOEST: 

A U.S. Distr ic t  C o u r t  found t h a t  a n  
employee  had  been  removed from h i s  p o s i t i o n  
w i t h  t h e  Defense  Mapping Agency (DMA) i n  
v i o l a t i o n  of t h e  E q u a l  Employment Opportun-  
i t y  A c t  of 1972. The c o u r t  o r d e r e d  t h e  DMA 
t o  r e i n s t a t e  t h e  employee w i t h  backpay .  We 
h o l d  t h a t  t h e  employee  is  e n t i t l e d  t o  
r e s t o r a t i o n  o f  t h e  a n n u a l  l e a v e  and t h e  
s i c k  l e a v e  h e  would have  e a r n e d  d u r i n g  t h e  
p e r i o d  o f  h i s  d i s c r i m i n a t o r y  s e p a r a t i o n  as 
an  e l e m e n t  of backpay .  

R. W. P a y u e t t e ,  A c c o u n t i n g  and F i n a n c e  O f f i c e r  f o r  
t h e  D e f e n s e  Mapping Agency ( D M A ) ,  r e q u e s t s  a n  advance  
d e c i s i o n  as t o  w h e t h e r  s i c k  and a n n u a l  l e a v e ,  w h i c h  a n  
employee  would have  e a r n e d  d u r i n g  t h e  p e r i o d  o f  h i s  
d i s c r i m i n a t o r y  s e p a r a t i o n ,  may be restored as a n  e l e m e n t  
o f  backpay  which was awarded  by a U . S .  Dis t r ic t  C o u r t .  

W e  h o l d  t h a t  t h e  employee  is e n t i t l e d  t o  t h e  s i c k  and 
a n n u a l  l e a v e  wh ich  h e  would have  e a r n e d  d u r i n g  t h e  p e r i o d  
o f  w r o n g f u l  s e p a r a t i o n .  Such r e s t o r a t i o n  would a c h i e v e  
t h e  make-whole p u r p o s e s  o f  t h e  Equa l  Employment Opportun-  
i t y  A c t .  I n  a d d i t i o n ,  s u c h  r e s t o r a t i o n  i s  c o n s i s t e n t  w i t h  
t h e  r e g u l a t i o n s  imp lemen t ing  t h e  A c t  a s  se t  f o r t h  i n  
2 9  C.F.R. S 1613.271 ( 1 9 8 3 ) .  

FACTS 

On March 30,  1983,  t h e  U n i t e d  S t a t e s  D i s t r i c t  C o u r t  
for t h e  Distr ic t  o f  Columbia  f o u n d 4 t h a t  M r .  F r a n c i s  J.  
P i n k n e y ,  111, had been  removed from h i s  p o s i t i o n  w i t h  t h e  
Defense  Mapping Agency i n  v i o l a t i o n  o f  T i t l e  V I 1  o f  t h e  
C i v i l  R i g h t s  A c t  o f  1984,  as  amended by t h e  Equa l  Employ- 
ment O p p o r t u n i t y  A c t  o f  1972. The c o u r t  c o n c l u d e d  t h a t  
t h e  DMA u n l a w f u l l y  d i s c r i m i n a t e d  and r e t a l i a t e d  a g a i n s t  
M r .  P i n k n e y  b e c a u s e  of h i s  race. P i n k n e y  v.  Weinbe rge r ,  
C i v i l  A c t i o n  N o .  81-1150 (March 30,  1 9 8 3 ) .  T h e  c o u r t  
ordered t h a t  Mr. P inkney  be r e i n s t a t e d  w i t h  backpay 



, 
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together w i t h  a r e t r o a c t i v e  p r o m o t i o n ,  r e c e i v e  backpay  f o r  
t w o  ea r l ie r  s u s p e n s i o n s ,  and r e c e i v e  costs and  a t t o r n e y s '  
f e e s .  The cour t  a l so  o r d e r e d  t h e  DMA t o  expunge  d i s c r i m i -  
n a t o r y  records from M r .  P i n k n e y ' s  p e r s o n n e l  f i l e .  T h e  
court  o r d e r  award ing  backpay d i d  n o t  s p e c i f y  t h e  d o l l a r  
amount t o  be p a i d  n o r  w h e t h e r  backpay was to  i n c l u d e  any 
o the r  b e n e f i t s  o f  employment. 

The DMA r e i n s t a t e d  M r .  P inkney  o n  J u l y  18, 1983,  
r e v e r s e d  t h e  e a r l i e r  s u s p e n s i o n s ,  and expunged t h e  d i s -  
c r i m i n a t o r y  records. On Sep tember  27, 1983, Mr. Pinkney  
r e c e i v e d  $57,087.31 i n  f u l l  s e t t l e m e n t  of t h e  backpay  
award,  w i t h o u t  w a i v i n g  a n y  r i g h t  t o  r e s t o r a t i o n  o f  a n n u a l  
and s i c k  l e a v e .  M r .  P inkney  r e q u e s t e d  t h a t  t h e  s i c k  and 
a n n u a l  l e a v e ,  w h i c h  h e  would have  e a r n e d  d u r i n g  t h e  p e r i o d  
of h i s  d i s c r i m i n a t o r y  s e p a r a t i o n ,  be restored. Accord ing  
to  t h e  DMA, t h i s  amounts  t o  436 h o u r s  o f  s i c k  l e a v e  and 
872 h o u r s  o f  a n n u a l  l e a v e .  Because  t h e  court  o r d e r  d o e s  
n o t  s p e c i f i c a l l y  p r o v i d e  f o r  r e s t o r a t i o n  o f  l e a v e ,  or 
l a n g u a g e  o f  s i m i l a r  e f f ec t ,  t h e  agency  r e q u e s t s  our 
advance  d e c i s i o n  a s  t o  w h e t h e r  r e s t o r a t i o n  is a p p r o p r i a t e .  

Lo'GAL A N A L Y S I S  
AND CONCLUSION 

T h e  Equa l  Employment O p p o r t u n i t y  A c t  o f  1972 p r o v i d e s  
make-whole r e m e d i e s ,  i n c l u d i n g  backpay ,  f o r  a n  employee o f  
t h e  Federal Government who is found t o  have  unde rgone  a 
d i s c r i m i n a t o r y  p e r s o n n e l  a c t i o n  based  o n  race, color,  
r e l i g i o n ,  sex o r  n a t i o n a l  o r i g i n .  The E q u a l  Employment 
O p p o r t u n i t y  A c t  o f  1972,  a s  amended, 4 2  U.S.C. S S  2000e t o  
2000e-17 ( 1 9 7 6 ) ,  was i n t e n d e d  t o  end d i s c r i m i n a t i o n  i n  t h e  
Federal  Government and  t o  make t h e  v i c t i m  of d i s c r i m i n a -  
t i o n  w h o l e  by r e s t o r i n g  him t o  t h e  p o s i t i o n  h e  wou ld  have 
o c c u p i e d  had t h e  d i s c r i m i n a t i o n  n o t  occurred. See 
Brown v.  G e n e r a l  S e r v i c e s  A d m i n i s t r a t i o n ,  425 U . S .  820 
( 1 9 7 6 ) ,  and Hack ley  v .  Roudebush, 520 F .2d  108,  136 ( D . C .  
C i r .  1 9 7 5 ) .  

I n  k e e p i n g  w i t h  t h e  f o r e g o i n g  p r i n c i p l e s ,  t h e  cour t s  
i n  p r i v a t e  sector cases have  h e l d  t h a t  a backpay award 
made t o  p r i v a t e  sector employees  upon a f i n d i n g  t h a t  a n  
employer  is g u i l t y  of employment d i s c r i m i n a t i o n  would 
encompass f r i n g e  b e n e f i t s  s u c h  a s  v a c a t i o n  and s i c k  pay.  
Pe t tway  v .  American Cast I r o n  P i p e  Company, 494 F.2d 2 1 1 ,  
263 ( 5 t h  C i r .  1 9 7 4 ) ,  r e h e a r i n g  d e n i e d  494 F.2d 1296 ( 5 t h  
C i r .  1 9 7 4 ) ;  Meyers v .  I .T .T .  D i v e r s i f i e d  C r e d i t  Corp., 
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527 F. Supp. 1064 (E.D. Mo. 1981). C o n g r e s s  c l e a r l y  
i n t e n d e d  t o  g i v e  p u b l i c  employees  t h e  same s u b s t a n t i v e  
r i g h t s  and remedies i n  a n  employment d i s c r i m i n a t i o n  action 
t h a t  is p r o v i d e d  f o r  e m p l o y e r s  i n  t h e  p r i v a t e  sector. 
Douglas  v. Hampton, 512 F.2d 976, 981 (D.C. C i r .  1975). 

Moreover ,  t h e  r e g u l a t i o n s  implement ing  t h e  Equal  
Employment O p p o r t u n i t y  A c t  o f  1972 for  F e d e r a l  Government 
employees p r o v i d e  f o r  c o m p u t a t i o n  o f  backpay  i n  t h e  same 
manner a s  i f  awarded p u r s u a n t  t o  t h e  Back Pay A c t  o f  1966, 
as amended, 5 U.S.C. S 5596 (1982) and i t s  implement ing  
r e g u l a t i o n s ,  when a n  a g e n c y  or t h e  Equa l  Employment 
O p p o r t u n i t y  Commission makes a f i n d i n g  of d i s c r i m i n a t i o n .  
29 C.F.R. S 1613.271 (1983). T h e s e  r e g u l a t i o n s ,  however,  
do  n o t  e x p r e s s l y  a p p l y  when a c o u r t  makes a f i n d i n g  of 
d i s c r i m i n a t i o n  and awards backpay.  However, t o  a c h i e v e  
c o n s i s t e n c y  i n  t h e  manner i n  which backpay  is computed 
upon a f i n d i n g  of d i s c r i m i n a t i o n ,  w e  c o n c l u d e  t h a t  a n  
agency  s h o u l d  a l so  u s e  these  r e g u l a t i o n s  as  g u i d a n c e  i n  
computing backpay u n d e r  a c o u r t  o r d e r .  

Under t h e  Back Pay A c t ,  a n n u a l  and s i c k  l e a v e  which 
a c c r u e d  d u r i n g  a p e r i o d  a n  employee loses l e a v e  as  a 
resul t  of a n  unwar ran ted  o r  u n j u s t i f i e d  p e r s o n n e l  a c t i o n  
s h a l l  be  r e s t o r e d .  See B-180021, Narch 20, 1975. Accord- 
i n g  to  t h e  r e g u l a t i o n s  implement ing  t h e  Back Pay A c t ,  t h e  
employee is  deemed t o  have  per formed s e r v i c e  f o r  t h e  
agency  d u r i n g  t h i s  p e r i o d .  F u r t h e r ,  t h e  agency  is to  
compute t h e  pay ,  a l l o w a n c e s  and d i f f e r e n t i a l s  t h e  employee 
would have  r e c e i v e d  i f  t h e  u n j u s t i f i e d  o r  unwar ran ted  
a c t i o n  had  n o t  occurred. 5 C.F.R. S 5 5 0 . 8 0 5 ( a )  (1984). 
Annual l e a v e  i n  e x c e s s  of t h e  employee ' s  a n n u a l  l e a v e  
c e i l i n g  s h a l l  be c r e d i t e d  t o  a separate  l e a v e  a c c o u n t .  
5 U.S.C. S 5596(b)(l)(B)(i). S e e - E r n e s t  E. S a r g e n t ,  
57 Comp. Gen. 464 (1978). 

T h e r e f o r e ,  w e  c o n c l u d e  t h a t  M r .  P i n k n e y  is e n t i t l e d  
to r e s t o r a t i o n  o f  a n n u a l  and  s i c k  l e a v e  which h e  would 
have  e a r n e d  d u r i n g  t h e  p e r i o d  o f  h i s  d i s c r i m i n a t o r y  
s e p a r a t i o n .  
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