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Jose Najar,  e t  a l .  - Customs I n s p e c t o r s  - 
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S h i f t  
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Customs I n s p e c t o r s  i n  E l  Paso, T e x a s ,  wno 
p r e v i o u s l y  worked 8-hour  s h i f t s  c l a i m  over- 
t i m e  fo r  26-month p e r i o d  t h e y  worked 
8-7/2-hour s h i f t s ,  Based  o n  t h e  r e c o r d  
b e f o r e  o u r  O f f i c e ,  w e  c o n c l u d e  t h e  p l a i n t i f f s  
are e n t i t l e d  t o  o v e r t i m e  where  t h e  agency  h a s  
f a i l e d  to  e s t a b l i s h  t h a t  p l a i n t i f f s  had a 
d u t y - f r e e  l u n c h  break which  may be o f f s e t  
a g a i n s t  t h e i r  claims. The a g e n c y  f a i l e d  t o  
meet its b u r d e n  of p r o o f  t h a t  a d u t y - f r e e  
l u n c h  per iod was e s t a b l i s h e d  d u r i n g  t h e  
8-1/2-hour s h i f t  where  none  e x i s t e d  d u r i n g  
t h e  &hour  s h i f t .  I t  appears t h a t  l u n c h  
p e r i o d s  were s c h e d u l e d  and  t a k e n  i n  t h e  same 
manner when t h e  8-1/2-hour s h i f t  was i n  
e f f e c t  as when t h e  8-hour  s h i f t  was used .  

T h i s  d e c i s i o n  is  i n  r e s p o n s e  t o  a r e q u e s t  fcr an 
o p i n i o n  f rom t h e  U n i t e d  S t a t e s  D i s t r i c t  C o u r t  f o r  t h e  
W e s t e r n  Dis t r ic t  of T e x a s ,  E l  Paso D i v i s i o n .  P e n d i n g  b e f o r e  
t h e  c o u r t  is a c lass  a c t i o n  l a w s u i t  s e e k i n g  o v e r t i m e  compen- 
s a t i o n  f o r  U.S. Cus toms S e r v i c e  I n s p e c t o r s  work ing  a t  t h e  E l  
Paso, T e x a s ,  por t  o f  e n t r y  d u r i n g  t h e  period f rom J a n u a r y  3 ,  
1977,  u n t i l  March 4,  1979.  N a t i o n a l  T r e a s u r y  Em?lovees 
Union ,  e t  a l .  v .  U n i t e d  S t a t e s ,  e t  a l . ,  N o .  EP-83-CA-7 
( f i l e d  J a n .  1 4 ,  1 9 8 3 ) .  The c o u r t  h a s  i s s u e d  a s t a y  of t h e  
p r o c e e d i n g s  p e n d i n g  o u r  o p i n i o n  on  t h e  e n t i t l e m e n t  of t h e  
p l a i n t i f f s  t o  overtime c o m p e n s a t i o n .  . 

ISSUE 

The i s s u e  i n  t h i s  d e c i s i o n  is  t h e  e n t i t l e m e n t  of 
c e r t a i n  Customs S e r v i c e  I n s p e c t o r s ,  i n c l u d i n g  Jose Najar ,  
t o  o v e r t i m e  c o m p e n s a t i o n  d u r i n g  a s c h e d u l e d  8-1/2-hour 
w o r k s h i f t .  Based  o n  t h e  r e c o r d  b e f o r e  LIS, w e  h o l d  t h a t  t h e  
I n s p e c t o r s  are e n t i t l e d  t o  o v e r t i m e  c o m p e n s a t i o n  w h e r e  t h e  
a g e n c y  h a s  f a i l e d  t o  e s t a b l i s h  t h a t  t h e  I n s p e c t o r s  r e c 2 i v e d  
a 1/2-hour ,  d u t y - f r e e  l u n c h  b r e a k  w h i c h  m i g h t  be o f f s e t  
a g a i n s t  t h e i r  o v e r t i m e  c l a i m .  



8-21301 2 

BACKGROUND 

The r e c o r d  b e f o r e  u s  c o n t a i n s :  ( 1 )  a claim f i l e d  by 
t h e  u n i o n  ( N a t i o n a l  T r e a s u r y  Employees Union)  w i t h  o u r  
C l a i m s  Group by  l e t t e r  d a t e d  S e p t e m b e r  2 ,  1982,  wh ich  was 
s u p p o r t e d  by  58 a f f i d a v i t s  f rom Customs I n s p e c t o r s  as w e l l  
as documen t s  re la ted  t o  t h e  u n f a i r  l a b o r  practice c h a r g e  
f i l e d  by t h e  u n i o n ;  ( 2 )  documen t s  p e r t a i n i n g  t o  t h e  l i t i g a -  
t i o n  i n c l u d i n g  t h e  c o m p l a i n t ,  d e f e n d a n t ' s  m o t i o n  t o  d i s m i s s ,  
p l a i n t i f f ' s  r e s p o n s e  t o  t h e  m o t i o n  t o  d i s m i s s ,  and  a m o t i o n  
to  i n t e r v e n e  as p l a i n t i f f s  f i l e d  by  n i n e  S u p e r v i s o r y  Customs 
I n s p e c t o r s ;  ( 3 )  a b r i e f  report by t h e  U . S .  Customs S e r v i c e  
w i t h  a f f i d a v i t s  f rom f i v e  S u p e r v i s o r y  Customs I n s p e c t o r s ;  
and ( 4 )  a b r i e f  r e b u t t a l  by t h e  u n i o n  on  t h e  i s s u e  o f  
w h e t h e r  a d u t y - f r e e  l u n c h  p e r i o d  was p r o v i d e d .  

Based o n  t h e  r e c o r d  b e f o r e  u s ,  it a p p e a r s  t h a t  p r io r  
t o  J a n u a r y  1977,  t h e s e  Customs I n s p e c t o r s  a s s i g n e d  t o  t h e  
E l  Paso, T e x a s ,  p o r t  of e n t r y  worked 8-hour  s h i f t s .  How-  
e v e r ,  e f f e c t i v e  J a n u a r y  3 ,  1977,  t h e  Customs S e r v i c e  estab- 
l i s h e d  a "team c o n c e p t ' '  and o r d e r e d  i t s  I n s p e c t o r s  t o  report 
1/2 h o u r  e a r l y  f o r  i n s p e c t i o n  of u n i f o r m s  and  i s s u a n c e  of 
i n s t r u c t i o n s  and  i n f o r m a t i o n .  The u n i o n  s u b s e q u e n t l y  f i l e d  
a n  i l n f a i r  l a b o r  p rac t i ce  c o m p l a i n t  c h a r g i n g  t h e  a g e n c y  w i t h  
f a i l i n g  t o  n e g o t i . 3 t e  o v e r  these c n a n g e s .  F o l l o w i n g  a 
d e c i s i o n  by t h e  A s s i s t a n t - S e c r e t a r y  o f  Labor  f o r  Labor-  
Management R e l a t i o n s ,  t h e  a g e n c y  a g r e e d  t o  r e t u r n  t o  s t a t u s  
q u o  a n t e  e f f e c t i v e  ivlarch 5 ,  1979,  w i t h  r e s p e c t  t o  t h e  l e n g t h  
of t h e  s c h e d u l e d  w o r k s h i f t s .  T h e  u n i o n  t h e n  s o u g h t  backpay  
f o r  t h e  period t h e  I n s p e c t o r s  worked 8-1/2-hour s h i f t s  b u t ,  
a f t e r  numerous appea ls ,  t h e  F e d e r a l  Labor  R e l a t i o n s  
A u t h o r i t y  s t a t e d ,  by l e t t e r  d a t e d  Augus t  12 ,  1982,  t h a t  
s i n c e  t h e r e  had  b e e n  no  f i n d i n g  of backpay  e n t i t l e m e n t  a s  a 
r e s u l t  of t h e  a g e n c y ' s  u n f a i r  l abor  pract ice ,  t h e  u n i o n ' s  
remedy would be w i t h i n  t h e  j u r i s d i c t i o n  of o u r  O f f i c e .  

The u n i o n  f i l e d  a claim w i t h  our  O f f i c e  o n  b e h a l f  o f  
58 Customs I n s p e c t o r s ,  b u t  p r i o r  to  o u r  r e c e i v i n g  a n  a g e n c y  
report or d e c i d i n g  t h e  claim, t h e  u n i o n  f i l e d  t h e  s u i t  
r e f e r r e d  to  above .  The cour t  h a s  g r a n t e d  a s t a y  i n  t h e  
p r o c e e d i n g s  p e n d i n g  i s s u a n c e  of o u r  o p i n i o n  o n  t h e  
e n t i t l e m e n t s  of t h e  p l a i n t i f f s  to  o v e r t i m e  c o m p e n s a t i o n .  

' Jn ion  P o s i t i o n  

The u n i o n  a r g u e s  t h a t  p r io r  t o  JanGary  3 ,  1977,  t h e r e  
were no  s c h e d u l e d ,  d i l t y - f r e e  l u n c h  breaks  d u r i n g  t h e  8-hotir 
s h i f t ,  and  meai breaks were allowed o n  a n  i n f o r m a l ,  when 

- 2 -  



B-2 1 30 1 2 

ava i l ab le ,  b a s i s .  A l t h o u g h  t h e  a g e n c y  p r o v i d e d  a " b r e a k  
area" where  t h e  I n s p e c t o r s  c o u l d  r e l a x  away from p u b l i c  
view, t h e  u n i o n  c o n t e n d s  t h e  employees  were a l w a y s  o n  c a l l  
and  were e x p e c t e d  to  r e s p o n d  i m m e d i a t e l y  when a s u p e r v i s o r  
ordered them t o  p e r f o r m  c e r t a i n  d u t i e s .  The u n i o n  also 
a r g u e s  t h a t  these I n s p e c t o r s  were n o t  p e r m i t t e d  t o  leave t h e  
premises d u r i n g  t h e  s c h e d u l e d  8-hour  s h i f t .  The  a f f i d a v i t s  
of 58  Cus toms I n s p e c t o r s  p r o v i d e d  by t h e  u n i o n  s u p p o r t  t h e  
u n i o n ' s  c o n t e n t i o n s  t h a t  w h i l e  " b r e a k s "  were g e n e r a l l y  
a v a i l a b l e ,  there was no  s c h e d u l e d  l u n c h  b r e a k  and  t h e  
I n s p e c t o r s  were a l w a y s  s u b j e c t  t o  c a l l  d u r i n g  t h e  e n t i r e  
s h i f t  . 

Dur ing  t h e  26-month p e r i o d  from J a n u a r y  3 ,  1977,  
t h r o u g h  March 4 ,  1979,  t h e  u n i o n  c o n t e n d s  t h a t  I n s p e c t o r s  
were o r d e r e d  t o  report  1/2 h o u r  e a r l y  f o r  e a c h  s h i f t  
( e x c e p t  t h e  12 a.m. t o  8 a.m. s h i f t )  f o r  " b r i e f i n g "  and  
" o r i e n t a t i o n . "  However, t h e  u n i o n  a r g u e s  t h a t  t h e  meal 
b r e a k  pract ice  c o n t i n u e d  as  b e f o r e  u n d e r  t h e  8-hour  s h i f t ;  
t h a t  is ,  I n s p e c t o r s  were n o t  s c h e d u l e d  for a d u t y - f r e e  meal 
b r e a k  and t h e y  were s u b j e c t  t o  c a l l .  The 58  a f f i d a v i t s  
p r o v i d e d  by t h e  u n i o n  s u p p o r t  t h e s e  c o n t e n t i o n s .  

The  u n i o n  n o t e s  t h a t  t h e  a g e n c y ' s  p o l i c y  o n  meal b r e a k s  
d u r i n g  t h e  8-hour  s h i f t  is d e f i n e d  i n  a memorandum d a t e d  
March 30 ,  1979,  f rom t h e  Cus toms R e g i o n a l  Commiss ioner  s t a t -  
i n g  t h a t  a n  8-hour  s h i f t  d o e s  n o t  i n c l u d e  a n y  s c h e d u l e d  
p e r i o d s  f o r  l u n c h  o r  " b r e a k s , "  b u t  t h a t  employees  working  
s u c h  s h i f t s  may ea t  a meal o r  t ake  a b r e a k  as permitted by 
t h e  s u p e r v i s o r  d e p e n d i n g  o n  t h e  work load .  T h e  u n i o n  con- 
t e n d s  t h a t  t h e  same pract ice  was i n  e f f ec t  before, d u r i n g ,  
and  a f t e r  t h e  26-month p e r i o d  t h a t  t h e  I n s p e c t o r s  worked 
8-1/2-hour s h i f t s .  

F i n a l l y ,  t h e  u n i o n  a r g u e s  t h a t  t h e  f i v e  a f f i d a v i t s  sub-  
m i t t e d  by S u p e r v i s o r y  Cus toms I n s p e c t o r s  a r e  n o t  c o n s i s t e n t  
and  d o  n o t  e s t a b l i s h  t h a t  there was a clear and  d e f i n i t e  
d u t y - f r e e  meal break. 

Agency P o s i t i o n  

q u e s t i o n ,  t h e  8-1/2-hour s h i f t s  i n c l u d e d ,  ''a s c h e d u l e d ,  
u n i n t e r r u p t e d  30-minute  l u n c h  b r e a k  d u r i Q g  w h i c h  no work was 
pe r fo rmed  or  r e q u i r e d  t o  be pe r fo rmed . "  Customs l e t t e r  
dated J u l y  3 ,  1979.  The a g e n c y ' s  p o s i t i o n  o n  t h i s  i s s u e  is 
s u p p o r t e d  by t e s t i m o n y  before t h e  a d m i n i s t r a t i v e  l a w  j u d g e  

The a g e n c y  a r g u e s  t h a t  d u r i n g  t h e  26-month p e r i o d  i n  
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for t h e  D e p a r t m e n t  of L a b o r ,  who c o n s i d e r e d  t h e  u n f a i r  labor 
pract ice  c h a r g e ,  a s  w e l l  as f i v e  a f f i d a v i t s  s u b m i t t e d  by  
S u p e r v i s o r y  Cus toms I n s p e c t o r s .  

a p e r i o d  of up  t o  30 m i n u t e s  was a l l o w e d  f o r  meal b r e a k s ,  
t h a t  l unchrooms  or f a c i l i t i e s  were a v a i l a b l e ,  and  t h a t  t h e  
l u n c h  b r e a k s  were t h e  same b o t h  b e f o r e  and  d u r i n g  implemen- 
t a t i o n  o f  t h e  "team c o n c e p t "  and  t h e  8-1/2-hour s h i f t .  The 
a f f i d a v i t s  are i n c o n s i s t e n t  w i t h  respect t o  w h e t h e r  or n o t  
t h e  I n s p e c t o r s  c o u l d  l e a v e  t h e  premises d u r i n g  t h e  meal 
b r e a k s  and w h e t h e r  o r  n o t  t h e  I n s p e c t o r s  were s u b j e c t  to  
ca l l  d u r i n g  t h e  meal b r e a k s .  

The f i v e  a f f i d a v i t s  from t h e  s u p e r v i s o r s  a l l  agree t h a t  

The a g e n c y  a r g u e s  t h a t  s i n c e  a d u t y - f r e e  l u n c h  p e r i o d  
was p r o v i d e d ,  t h e  I n s p e c t o r s  d i d  n o t  perform more t h a n  
8 h o u r s  of c o m p e n s a b l e  work d u r i n g  t n e  8-1/2-hour s h i f t .  

I n t e r v e n o r s  P o s i t i o n  

R e c e n t l y ,  n i n e  S u p e r v i s o r y  Cus toms I n s p e c t o r s ,  
i n c l u d i n g  t h e  f i v e  s u p e r v i s o r s  who p r o v i d e d  a f f i d a v i t s  to  
t h e  agency ,  moved t o  i n t e r v e n e  i n  t h e  p e n d i n g  l i t i g a t i o n  as 
p l a i n t i f f s  a r g u i n g  t h a t ,  f o r  t h e  26-month p e r i o d  i n  ques -  
t i o n ,  t h e y  were r e q u i r e d  t o  work 8-1/2 h o u r s  b u t  were p a i d  
for  o n l y  8 h o u r s .  T h e i r  claims are  s u b s t a n t i a l l y  t h e  same 
as t h o s e  of t h e  n o n s u p e r v i s o r y  I n s p e c t o r s  who are t h e  
p l a i n t i f f s  i n  t h e  p e n d i n g  l i t i g a t i o n .  

O P I N I O N  

Under t h e  p r o v i s i o n s  of 5 U.S.C. S 5542 ( 1 9 7 6 ) ,  
employees  who work more t h a n  40 h o u r s  i n  a n  a d m i n i s t r a t i v e  
workweek or more t h a n  8 h o u r s  i n  a d a y  are e n t i t l e d  t o  o v e r -  
t i m e  c o m p e n s a t i o n .  A l t h o u g h  t h e  p l a i n t i f f s  a lso claim o v e r -  
t i m e  u n d e r  t h e  F a i r  Labor S t a n d a r d s  A c t ,  29 U.S.C. S 2078 
t h i s  claim would appear t o  be b a r r e d  i n  t h e  p r e s e n t  l i t i g a -  
t i o n  by t h e  2 -yea r  (3-year f o r  w i l l f u l  v i o l a t i o n s )  s t a t u t e  
of l i m i t a t i o n s .  S e e  29 U.S.C.  S 255, 256 ( 1 9 7 6 ) ;  a n d  
57 Comp. Gen. 441 ( 1 9 7 8 ) .  

The p l a i n t i f f s  i n  t h i s  l i t i g a t i o n  c o n t e n d  t h a t  t h e y  
worked 8-1/2 h o u r s  per d a y ,  42-1/2 h o u r s  per week, b u t  were 
o n l y  compensa ted  f o r  8 h o u r s  pe r  d a y  and  40 h o u r s  p e r  week. 
The key q u e s t i o n  i n  t h i s  case is  whether, ,  d u r i n g  t h e  
26-month p e r i o d  t h e  I n s p e c t o r s  worked 8-1/2-hour s h i f t s ,  
t h e y  were afforded d u t y - f r e e  l u n c h  o r  meal breaks which  t h e  
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a g e n c y  may o f f s e t  a g a i n s t  t h e i r  o v e r t i m e  claims t h e r e b y  
r e d u c i n g  t h e  h o u r s  worked to  8 h o u r s  per d a y  a n d  40 h o u r s  
per week. 

Norma l ly ,  it is t h e  p o l i c y  of t h i s  O f f i c e ' ,  where  a d i s -  
a g r e e m e n t  e x i s t s  o v e r  t h e  f a c t s ,  t o  accept t h e  f a c t s  as  
r e p o r t e d  by  t h e  a g e n c y  u n l e s s  t h e  c l a i m a n t s  f u r n i s h  e v i d e n c e  
which  c l ea r ly  shows t h e  f a c t s  as  r e p o r t e d  by t h e  a g e n c y  t o  - 

be i n  error. Ambrose W. J.  C lay ,  e t  a l . ,  B-188461, 
December 2 0 ,  1977; and  B-173092, J u l y  27 ,  1971. By d o i n g  so 
we r e s e r v e  c o n t r o v e r s i a l  mat ters  f o r -  s c r u t i n y  i n  t h e  c o u r t s  
where  t h e  f a c t s  may b e  d e t e r m i n e d  by t h e  c o u r t  t h r o u g h  sworn  
t e s t i m o n y  p r o v i d e d  by  c o m p e t e n t  w i t n e s s e s .  S e e  8-156407, 
J u l y  7 ,  1965,  c i t i n g  L o n g w i l l  v. U n i t e d  S t a t e s ,  17  C t .  C1 .  
288, 291 (1881) ;  and  C h a r l e s  v. U n i t e d  S ta tes ,  19 C t .  C 1 .  
316 ,  319 ( 1 8 8 4 ) .  S i n c e  t h e s e  claims are c u r r e n t l y  before 
t h e  c o u r t ,  w e  w i l l  i s s u e  o u r  o p i n i o n  w i t h  o u r  d e t e r m i n a t i o n  
of t h e  f a c t u a l  i s s u e s  based o n  t h e  w r i t t e n  record b e f o r e  
US. O b v i o u s l y ,  t h e  c o u r t  may w i s h  t o  make its own f a c t u a l  
d e t e r m i n a t i o n s  t h r o u g h  t h e  t e s t i m o n y  of c o m p e t e n t  w i t n e s s e s .  

A l though  t h e  b u r d e n  of p r o o f  is n o r m a l l y  o n  t h e  
c l a i m a n t s  (see 4 C.F.R. S 3 1 . 7 ) ,  o u r  d e c i s i o n s  h a v e  followed 

h o l d i n g  t h a t  t h e  b u r d e n  of p r o o f  is o n  t h e  a g e n c y  t o  estab-  
l i s h  t h a t  t h e  employee  a c t u a l l y  t o o k  a d v a n t a g e  o f  a v a i l a b l e  
l u n c h  or meal b reaks  away from h i s  post  o f  d u t y .  
Raymond A. A l l e n ,  e t  a l . ,  B-188687, September 21 ,  1977. 
See a l so  a t i s  A i r  Force Base, E-198065, October 6 ,  1981;  and  
F r a n k  E. McGuff in ,  B-138387, J u n e  10 ,  1980. 

- t h e  cour t  cases o n  t h e  q u e s t i o n  of a d u t y - f r e e  l u n c h  by 

As w e  s t a t e d  i n  A l l e n ,  q u o t i n g  f rom t h e  d e c i s i o n  i n  
B a y l o r  v .  U n i t e d  S t a t e s ,  198 C t .  C 1 .  331,  365  ( 1 9 7 2 ) ,  t h e  
a g e n c y  may o f f s e t  a l u n c h  b r e a k  when i t  makes s u c h  time 
a v a i l a b l e  and  t h e  employee  a c t u a l l y  t a k e s  a d v a n t a g e  of the 
break. The b r e a k  need  n o t  b e  r e g u l a r l y  s c h e d u l e d  so l o n g  as 
it is r e g u l a r l y  t a k e n ,  and  t h e  b r e a k  may be o f f s e t  a g a i n s t  
t h e  e m p l o y e e ' s  c la im e v e n  w h e r e  t h e  employee is s u b j e c t  to  
emergency  c a l l  u n l e s s  r e s p o n d i n g  t o  s u c h  c a l l s  s u b s t a n t i a l l y  
r e d u c e d  h i s  d u t y - f r e e  t i m e .  A l l e n ,  c i t e d  a b o v e .  One q u a l i -  
f i c a t i o n  is  t h a t  t h e  employee  mus t  b e  p e r m i t t e d  t o  l e a v e  h i s  
pos t  f o r  l u n c h  break or t h e  l u n c h  b r e a k  w i l l  n o t  b e  
c o n s i d e r e d  d u t y - f r e e .  B-179412, F e b r u a r y  28,  1974,  c i t i n q  
B e n n e t t  v .  U n i t e d  S t a t e s ,  194 C t .  C 1 .  889 ( 1 9 7 1 ) ;  A y e r s  v.- 
U n i t e d  S ta tes ,  186 C t .  C 1 .  350 ( 1 9 6 8 ) ;  Baptom v .  U n i t e ?  
S t a t e s ,  165  C t .  C 1 .  312 ( 1 9 6 4 ) ,  cer t .  d e n .  379 U . S .  890 
( 1 9 6 4 ) ;  and Armst rong  v.  U n i t e d  S t a t e s ,  144 C t .  C 1 .  659 
( 1 9 5 9 ) ,  cert .  den .  361 U . S .  8 2 5  ( 1 9 5 9 ) .  

-- 
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Based o n  t h e  a f f i d a v i t s  p r o v i d e d  by b o t h  t h e  a g e n c y  and  
u n i o n ,  it appears t h a t  t h e  I n s p e c t o r s  were ab le  t o  ea t  on  
t h e  employer 's  premises and  away from t h e i r  d u t y  pos t s  for 
b r i e f  p e r i o d s  a t  i r r e g u l a r  times du ' r ing  t h e i r  s h i f t s .  How- 
ever,  t h e  l e n g t h  of t h e  d u t y - f r e e  b r e a k  h a s  n o t  b e e n  c lear ly  
e s t a b l i s h e d  as r e q u i r e d  by o u r  d e c i s i o n  i n  A l l e n ,  c i t e d  
above . 

A l t h o u g h  t h e  f i v e  a f f i d a v i t s  s u b m i t t e d  by Customs from 
s u p e r v i s o r y  p e r s o n n e l  s u p p o r t  t h e  c o n t e n t i o n s  of t h e  a g e n c y ,  
t h e s e  a f f i d a v i t s  are q u e s t i o n a b l e .  The a f f i d a v i t s  s t a t e  
t h a t  t h e  p r o c e d u r e s  f o r  l u n c h  p e r i o d s  were e s s e n t i a l l y  t h e  
same b e f o r e  J a n u a r y  1977,  and  d u r i n g  t h e  26-month period of 
8-1/2-hour s h i f t s .  A d d i t i o n a l l y ,  i n  r e s p o n s e  t o  t h e  i n i t i a l  
claim for  backpay  by t h e  u n i o n ,  t h e  R e g i o n a l  Commiss ioner ,  
by l e t t e r  d a t e d  J u l y  3 ,  1979 ,  c l e a r l y  s t a t ed  t h a t  u n d e r  t h e  
8-hour s h i f t  pr ior  t o  J a n u a r y  1977,  t h e r e  w a s  no  s c h e d u l e d ,  
30-minute  l u n c h  b r e a k  s i n c e  t o  d o  so would h a v e  meant  p a y i n g  
employees  8 h o u r s  o f  pay f o r  7-1/2 h o u r s  o f  work. 

Thus ,  i t  is conceded  by a l l  p a r t i e s  t h a t  t h e r e  was n o  
d u t y - f r e e  30-minute  l u n c h  period d u r i n g  t h e  t i m e  t h e  
employees were s c h e d u l e d  to  work 8-hour  s h i f t s ,  I t  f o l l o w s  
t h a t  t h e  c r u x  of t h i s  case is  w h e t h e r  there w a s  a d i s c e r n i -  
ble c h a n g e  i n  p r o c e d u r e s  r e g a r d i n g  l u n c h  b r e a k s  d u r i n g  t h e  
26-month period t h e  I n s p e c t o r s  were a s s i g n e d  t o  8-1/2-hour 
s h i f t s .  The u n i o n  c o n t e n d s  t h a t  no  s u c h  c h a n g e s  t o o k  place, 
a n d  t h e  u n i o n  p o i n t s  t o  t h e  a b s e n c e  o f  a n y  r e g u l a t i o n s ,  
policies,  or s c h e d u l e s  r e g a r d i n g  s u c h  b r e a k s  as e v i d e n c e  
t h a t  no  c h a n g e s  t o o k  place.  Our view is t h a t  t h e  r e c o r d  
s u p p o r t s  t h e  u n i o n ' s  c o n t e n t i o n s .  

- - ._ -- 

W e  n o t e  t h a t  t h e  s t a t ed  i n t e n t i o n  of c h a n g i n g  to  a n  
8-1/2-hour s h i f t  was n o t  t o  p r o v i d e  a meal b r e a k  or d u t y -  
free period b u t  t o  allow f o r  t h e  i n s p e c t i o n  of u n i f o r m s  and 
i s s u a n c e  o f  i n f o r m a t i o n  and  i n s t r u c t i o n s  p r i o r  t o  t h e  s t a r t  
o f  e a c h  s h i f t .  See a lso t h e  recommended d e c i s i o n  o f  Labor's 
a d m i n i s t r a t i v e  law j u d g e ,  F i n d i n g  N o .  23, S e p t e m b e r  28,  
1978. I n  a d d i t i o n ,  t h e  a b s e n c e  of any  c h a n g e  i n  t h e  proce- 

, d u r e s  r e g a r d i n g  l u n c h  b r e a k s  is c o r r o b o r a t e d  by t h e  f i n d i n g  
of t h e  R e g i o n a l  Director o f  t h e  Federal Labor R e l a t i o n s  
A u t h o r i t y ,  d a t e d  F e b r u a r y  6, 1980 ,  i n  d e t e r m i n i n g  w h e t h e r  
t h e  a g e n c y  had complied w i t h  t h e  cease and d e s i s t  order o f  
t h e  A s s i s t a n t  Secretary of L a h r  for Labqr-Management 
R e l a t i o n s .  T h e  R e g i o n a l  Director of t h e  FLRA s t a t e s  t h a t  
t h e  a g e n c y  conceded  t h a t  t h e  p u r p o s e  of t h e  a d d i t i o n a l  
30 m i n u t e s  was f o r  b r i e f i n g s  pr ior  to each a f f e c t e d  s h i f t ,  
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and the Regional Director continues, "[a]t no time was there 
any change regarding how, when or where employees took their 
lunch. The practice as to the lunch break continued as it 
always had ." 

Accordingly, we conclude based on the record before us 
that the Customs Service has failed to sustain its burden 
of proof regarding the existence of duty-free lunch period 
which may be offset against the plaintiffs' claims for 
over time compensation. Therefore, in our opinion the 
Plaintiff-Inspectors are entitled to overtime compensation 
for performing duties during 8-1/2-hour shifts for the - 

period January 3 ,  1977,  through March 4 ,  1979.  

Cornptroll e y  G&er a1 
of the United States 

, 
J 

_ . _  . . 1. , 
. 1 - . . .  ...- - - ._ 

- 7 -  




