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Hudson V a l l e y  M e d i c a l  P r o f e s s i o n a l  
MATTER OF: 

- R e v i e w  O r g a n i z a t i o n  .- . 

DIOEST: 

1. P o t e n t i a l  o f f e r o r  f o r  c o n t r a c t  u n d e r  g r a n t  i s  
i n t e r e s t e d .  p a r t y  t o  c o m p l a i n  o f  s o l i c i t a t i o n  
d e f e c t s  a n d  a l l e g e d  b i a s  t o w a r d  i t ,  e v e n  
t h o u g h  i t  d i d  n o t  s u b m i t  a n  o f f e r .  I t  is n o t  
a n  i n t e r e s t e d  p a r t y ,  h o w e v e r ,  t o  c o m p l a i n  o f  
u n r e l a t e d  p r o b l e m s  i n  t h e  e v a l u a t i o n  o f  
o f f e r s  r e c e i v e d  i n  r e s p o n s e  t o  t h e  s o l i c i t a -  
t i o n ,  e v e n  t h o u g h  i t  p a r t i c i p a t e d  a s  a 
p r o p o s e d  s u b c o n t r a c t o r .  

2.  C o m p l a i n a n t  h a s  n o t  p r o v i d e d  " h a r d  f a c t s "  
s h o w i n g  b i a s  a g a i n s t  i t  a n d  g r a n t e e  h a s  
p r o v i d e d  r e a s o n a b l e  e x p l a n a t i o n s  f o r  a c t i o n s  
c i t e d  b y  c o m p l a i n a n t  a s  e v i d e n c e  o f  b i a s .  
T h e r e f o r e ,  w e  d e n y  t h e  c o m p l a i n t  o n  t h i s  
i s s u e .  

3. C o m p l a i n t  i s  s u s t a i n e d  w h e r e  g r a n t e e ' s  
r e q u e s t  f o r  p r o p o s a l s  d i d  n o t  p r o v i d e  
i n f o r m a t i o n  s u f f i c i e n t  t o  a p p r i s e  p o t e n t i a l  
o f f e r o r s  o f  t h e  r e l a t i v e  i m p o r t a n c e  o f  
t e c h n i c a l  a n d  c o s t  f a c t o r s  a n d  w h e r e  a c t u a l  
e v a l u a t i o n  u s e d  u n d i s c l o s e d  e v a l u a t i o n  
f a c t o r s  t h a t  were n o t  s u b f a c t o r s  o f  d i s c l o s e d  
f a c t o r s .  

Hudson  V a l l e y  M e d i c a l  P r o f e s s i o n a l  S t a n d a r d s  R e v i e w  
O r g a n i z a t i o n  ( H u d s o n  V a l l e y )  c o m p l a i n s  t h a t  a s o l i c i t a t i o n  
f o r  t h e  r e v i e w  o f  M e d i c a i d  s e r v i c e s  i s s u e d  by t h e  N e w  York 
S t a t e  D e p a r t m e n t  o f  H e a l t h  ( N e w  Y o r k )  c o n t a i n s  i m p e r m i s s i b l y  
v a g u e  e v a l u a t i o n  c r i t e r i a  a n d  is t a i n t e d  b y  N e w  York's b i a s  
a g a i n s t  i t .  Hudson V a l l e y  a l s o  c o m p l a i n s  t h a t  o t h e r  sole- 
s o u r c e  c o n t r a c t s  f o r  t h e  r e v i e w  o f  M e d i c a i d  s e r v i c e s  a r e  
i m p r o p e r .  A d d i t i o n a l l y ,  Hudson V a l l e y  c o m p l a i n s  . t h a t  t h e  
t e c h n i c a l  e v a l u a t o r s  u s e d  two u n d i s c l o s e d  e v a l u a t i o n  
c r i t e r i a ,  a n d  t h a t  N e w  York  i m p r o p e r l y  f a i l e d  t o  c o n d u c t  
d i s c u s s i o n s  w i t h  o f f e r o r s .  
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We d i s m i s s  t h e  c o m p l a i n t  i n  p a r t ,  deny  i t  i n  p a r t ,  a n d  
s u s t a i n  i t  i n  p a r t .  

B A C K G R O U N D  
- 

The s o l i c i t a t i o n  was i s s u e d  p u r s u a n t  t o  a gra-nt f r o m  
t h e  D e p a r t m e n t  of H e a l t h  a n d  Human S e r v i c e s  (HHS) u n d e r  t h e  
M e d i c a i d  P r o g r a m .  T i t l e  XIX o f  t h e  S o c i a l  S e c u r i t y  A c t .  
P r i o r  t o  1981, t i t l e  X I X  o f  t h e  S o c i a l  S e c u r i t y  A c t  p r o v i d e d  
t h a t  P r o f e s s i o n a l  S t a n d a r d s  R e v i e w  O r g a n i z a t i o n s  (PSRO's )  
w e r e  r e s p o n s i b l e  for r e v i e w i n g  h e a l t h  c a r e  s e r v i c e s  p r o v i d e d  
t o  M e d i c a r e  a n d  M e d i c a i d  r e c i p i e n t s .  I n  1981, s e c t i o n  2113 
of  t h e  Omnibus  B u d g e t  R e c o n c i l i a t i o n  A c t ,  Pub .  L. 97-35, 
g a v e  s t a t e s  t h e  o p t i o n  o f  c o n t r a c t i n g  w i t h  PSRO's or u s i n g  
a n o t h e r  m e t h o d  o f  r e v i e w .  The P e e r  Rev iew I m p r o v e m e n t  A c t  
o f  1982, t i t l e  I ,  s u b t i t l e  "C," o f  t h e  T a x  E q u i t y  a n d  F i s c a l  
R e s p o n s i b i l i t y  A c t  o f  1982, Pub.  L .  97-248, a s  amended by 
t h e  S o c i a l  S e c u r i t y  Amendments  o f  1983, Pub. L. 98-21, 
r e q u i r e d  HHS t o  r e p l a c e  t h e  PSRO p r o g r a m  w i t h  a n e w  p r o g r a m  
t o  i m p r o v e  t h e  e f f e c t i v e n e s s  o f  M e d i c a i d  r e v i e w .  

N e w  York h a s  s o l e - s o u r c e d  c o n t r a c t s  w i t h  PSRO's f o r  
s p e c i f i c  g e o g r a p h i c  a r e a s .  I n  J u n e  1982, N e w  York d e c i d e d  
t o  c o n t i n u e  s o l e - s o u r c e  c o n t r a c t s  w i t h  Hudson V a l l e y  a n d  13 
o t h e r  PSRO's.  The  Hudson  V a l l e y  c o n t r a c t  t e r m  e n d e d  
March  31, 1983. I t  was e x t e n d e d  t o  S e p t e m b e r  3, 1983. I n  
A p r i l  1983, f o u r  of t h e  PSRO c o n t r a c t s  were d i s c o n t i n u e d .  
I n  May 1983, N e w  York  b e g a n  i m p l e m e n t a t i o n  o f  a p l a n ,  
p u r s u a n t  t o  t h e  1982 a c t  a n d  1983 amendmen t ,  t o  t e s t  v a r i o u s  
means  of M e d i c a i d  u t i l i z a t i o n  r e v i e w .  The  p l a n  c o n t i n u e d  
f o u r  o f  t h e  r e m a i n i n g  10 s o l e - s o u r c e  PSRO c o n t r a c t s  a n d  
c o n s o l i d a t e d  t h e  a r e a s  o f  t h e  o t h e r  s i x  PSRO's ( i n c l u d i n g  
Hudson V a l l e y )  i n t o  two l a r g e  a r e a s  f o r  w h i c h  c o m p e t i t i v e  
s o l i c i t a t i o n s  were i s s u e d .  The  c o m p l a i n e d - o f  s o l i c i t a t i o n  
i n c l u d e s  t h e  a r e a  t h a t  was c o v e r e d  by Hudson V a l l e y ' s  
s o l e - s o u r c e  c o n t r a c t .  

N e w  York  r e c e i v e d  two p r o p o s a l s  i n  r e s p o n s e  t o  t h e  
solicitation--Mid-Hudson P e e r  R e v i e w ,  I n c .  (Mid-Hudson) ,  a n d  
Area 9 PSRO of N e w  York  S t a t e ,  I n c .  ( A r e a  9). Hudson  V a l l e y  
f i l e d  i t s  c o m p l a i n t  p r i o r  t o  t h e  d u e  d a t e  f o r  p r o p o s a l s  a n d ,  
as  s t a t e d  i n  i t s  c o m p l a i n t ,  d i d  n o t  s u b m i t  a p r o p o s a l .  
Hudson V a l l e y  was named ,  h o w e v e r ,  a s  Area 9's s u b c o n t r a c t o r  
f o r  t h e  a r e a  t h a t  o n c e  w a s  c o v e r e d  by Hudson V a l l e y ' s  PSRO 
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c o n t r a c t .  Mid -Hudson ' s  p r o p o s a l  r e c e i v e d  t h e  h i g h e s t  
c o m b i n e d  t e c h n i c a l  a n d  c o s t  p o i n t  s c o r e  a n d  was a w a r d e d  t h e  
c o n t r a c t  . 

Hudson V a l l e y ' s  S t a n d i n g  t o  Complaf t l  

N e w  York  a n d  HHS a r g u e  t h a t  G A O ' s  n o t i c e  s e t t i n g  f o r t h  
i t s  r e v i e w  o f  c o m p l a i n t s  c o n c e r n i n g  c o n t r a c t s  u n d e r  g r a n t s  
g e n e r a l l y  c o n t e m p l a t e s  t h a t  o n l y  b i d d e r s  o r  o f f e r o r s  w i l l  b e  
c o n s i d e r e d  i n t e r e s t ' e d  p a r t i e s  t o  c o m p l a i n .  HHS c i t e s  t h e  
f o l l o w i n g  l a n g u a g e  f r o m  t h a t  n o t i c e :  

" [ G A O  w i l l ]  u n d e r t a k e  r e v i e w s  c o n c e r n i n g  t h e  
p r o p r i e t y  o f  c o n t r a c t  a w a r d s  made by g r a n t e e s  i n  
f u r t h e r a n c e  o f  g r a n t  p u r p o s e s  upon  r e q u e s t  of 
p r o s p e c t i v e  c o n t r a c t o r s . "  ( E m p h a s i s  a d d e d  by 
HHS.) 

HHS d o e s  r e c o g n i z e  t h a t  w e  h a v e  c o n s i d e r e d  c o m p l a i n t s  
f r o m  n o n o f f e r o r s ,  i n c l u d i n g  s u b c o n t r a c t o r s ,  when t h e  
n o n o f f e r o r s  h a v e  a l e g i t i m a t e  i n t e r e s t  t h a t  may n o t  b e  
a d e q u a t e l y  p r o t e c t e d  by o f f e r o r s .  HHS a r g u e s  t h a t ,  b e c a u s e  
Hudson V a l l e y  was p r o p o s e d  a s  a s u b c o n t r a c t o r  t o  Area 9, i t s  
i n t e r e s t s  c o u l d  h a v e  b e e n  a d e q u a t e l y  p r o t e c t e d  by Area 9.  
C o n s e q u e n t l y ,  HHS c o n t e n d s  t h a t  t h e  e n t i r e  p r o t e s t  s h o u l d  b e  
d i s m i s s e d .  

Hudson V a l l e y  a r g u e s  t h a t  i t  was a p o t e n t i a l  o f f e r o r  
when i t  c o m p l a i n e d  o f  t h e  s o l i c i t a t i o n  d e f e c t s  a n d  b i a s  a n d  
t h a t ,  a s  s u c h ,  i t  h a s  s t a n d i n g  t o  c o m p l a i n  of t h o s e  a l l e g e d  
p r o b l e m s .  Hudson V a l l e y  a l s o  a r g u e s  t h a t  i t  is i n t e r e s t e d  
t o  c o m p l a i n  o f  p r o b l e m s  i n  p r o p o s a l  e v a l u a t i o n  b e c a u s e  t h o s e  
i s s u e s  a r e  r e l a t e d  t o  t h e  s o l i c i t a t i o n  d e f e c t  a n d  b i a s  
i s s u e s  a n d  b e c a u s e ,  as t h e  t a r g e t  o f  t h e  a l l e g e d  b i a s ,  i t  
h a s  a g r e a t e r  i n t e r e s t  i n  c o m p l a i n i n g  t h a n  d o e s  t h e  
p o t e n t i a l  p r i m e  c o n t r a c t o r ,  Area 9. 

We a g r e e  t h a t  Hudson V a l l e y  is i n t e r e s t e d ,  as  a 
p o t e n t i a l  o f f e r o r ,  t o  c o m p l a i n  o f  t h e  a l l e g e d  b i a s  a n d  o f  
t h e  a l l e g e d  s o l i c i t a t i o n  d e f e c t s .  Our  ca ses  a r e  c l e a r  t h a t  
a n y  p o t e n t i a l  o f f e r o r  h a s  t h e  r e q u i s i t e  i n t e r e s t  t o  c o m p l a i n  
o f  o r  p r o t e s t  a l l e g e d  s o l i c i t a t i o n  d e f e c t s ,  w h e t h e r  or not 
i t  e v e n t u a l l y  s u b m i t s  a n  o f f e r .  See, e.g., E n g i n e  a n d  
E q u i p m e n t  Company, I n c . ,  B-199480, May 7, 1981, 81-1 C.P.D. 
1 359. A t  t h e  t i m e  t h a t  Hudson V a l l e y  c o m p l a i n e d  o f  t h o s e  
i s s u e s ,  i t  w a s  a p o t e n t i a l  p r i m e  c o n t r a c t o r .  I n  f a c t ,  i n  
i t s  c o m p l a i n t ,  Hudson V a l l e y  e x p r e s s e d  a n  i n t e r e s t  i n  
c o m p e t i n g  i f  t h e  a l l e g e d  s o l i c i t a t i o n  d e f e c t s  were 
c o r r e c t e d .  
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We a l s o  f i n d  t h a t  t h e  c o m p l a i n t  t h a t  u n d i s c l o s e d  
e v a l u a t i o n  f a c t o r s  were u s e d  in e v a l u a t i n g  p r o p o s a l s  i s  so 
c l o s e l y  r e l a t e d  t o  t h e  c o m p l a i n t  t h a t  t h e  e v a l u a t i o n  f a c t o r s  
i n  t h e  RFP d i d  n o t  a d e q u a t e l y  s e t  f o r t h  t h e  b a s i s  f o r  
e v a l u a t i o n ,  t h a t  w e  w i l l  c o n s i d e r  i t  a s  w e l l .  - - 

We f i n d ,  h o w e v e r ,  t h a t  Hudson V a l l e y  i s  n o t  a n  
i n t e r e s t e d  p a r t y  t o  c o m p l a i n  t h a t  no  d i s c u s s i o n s  were h e l d  
w i t h  o f f e r o r s .  A s  t h e  p o t e n t i a l  p r i m e  c o n t r a c t o r ,  Area 9 ' s  
i n t e r e s t  is g r e a t e r . t h a n  Hudson  V a l l e y ' s ,  a n d  i t  c o u l d  h a v e  
a d e q u a t e l y  p r o t e c t e d  w h a t e v e r  i n t e r e s t  Hudson V a l l e y  h a s  as  
a p o t e n t i a l  s u b c o n t r a c t o r .  See, e.g., H y d r o - C l e a r  C o r p o r a -  
t i o n ,  B-189486,  F e b .  7 ,  1 9 7 8 ,  78-1 C.P.D. 1 103. We do n o t  
t h i n k  t h a t  t h i s  i s s u e  i s  i n t e r t w i n e d  w i t h  t h e  b i a s  i s s u e ,  
s i n c e  b o t h  o f f e r o r s  were t r e a t e d  e q u a l l y  w i t h  r e g a r d  t o  l a c k  
o f  d i s c u s s i o n s .  

F i n a l l y ,  w e  f i n d  t h a t  Hudsqn V a l l e y  is n o t  i n t e r e s t e d  
t o  c o m p l a i n  o f  s o l e - s o u r c e  a w a r d s  t o  o t h e r  PSRO's. Hudson 
V a l l e y  s t a t e d ,  a t  a c o n f e r e n c e  h e l d  a t  G A O ,  t h a t  i t  h a d  no  
i n t e r e s t  i n  c o m p e t i n g  f o r  t h o s e  c o n t r a c t s ,  s i n c e  t h e y  were 
f o r  M e d i c a i d  r e v i e w  i n  a n  a r e a  n o t  s e r v e d  by  Hudson  V a l l e y .  
S i n c e  Hudson V a l l e y  was n o t  a p o t e n t i a l  o f f e r o r ,  i t  l a c k s  
s t a n d i n g  t o  c o m p l a i n .  

A l l e g e d  B ias  

Hudson  V a l l e y  c o n t e n d s  t h a t  N e w  York  o f f i c i a l s  
r e s p o n s i b l e  f o r  t h i s  p r o c u r e m e n t  were s o  b i a s e d  a g a i n s t  i t  
t h a t  i t  c o u l d  n o t  p a r t i c i p a t e  i n  t h e  p r o c u r e m e n t  a s  a p r i m e  
c o n t r a c t o r .  A c c o r d i n g  t o  Hudson  V a l l e y ,  t h e  g e n e s i s  o f  t h e  
a l l e g e d  b i a s  i s  a n  o n g o i n g  d i s p u t e  b e t w e e n  Hudson  V a l l e y  a n d  
a d o c t o r  e m p l o y e d  by N e w  York, whose  d u t i e s  i n c l u d e d  
m o n i t o r i n g  Hudson  V a l l e y ' s  p e r f o r m a n c e  u n d e r  i t s  PSRO c o n -  
t r a c t s .  Hudson  V a l l e y  c l a i m s  t h a t  t h e  d o c t o r ' s  n e g a t i v e  
a s s e s s m e n t  o f  Hudson  V a l l e y ' s  p e r f o r m a n c e  was i n c o r r e c t .  

" Hudson V a l l e y  c o m p l a i n e d  t o  N e w  York  a b o u t  t h e  p r o b l e m  w i t h  
t h e  d o c t o r ,  a n d  N e w  York  c o n d u c t e d  a r e v i e w  t h a t  a g r e e d  w i t h  
t h e  d o c t o r ' s  f i n d i n g s .  Hudson V a l l e y  c o n t e n d s  i t s  c o m p l a i n t  
t o  New York  w a s  a n  a c t  o f  " w h i s t l e b l o w i n g "  t h a t  l e d  t o  
r e t a l i a t i o n  by N e w  York .  

The  e v i d e n c e  o f  b i a s  p r e s e n t e d  by  Hudson V a l l e y  is t h a t  
New York  r e f u s e d  t o  a w a r d  i t  a s o l e - s o u r c e  c o n t r a c t ,  e v e n  
t h o u g h  i t  h a d  a h i g h e r  o b j e c t i v e  p e r f o r m a n c e  r a t i n g  o n  i t s  
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p r e v i o u s  c o n t r a c t s  t h a n  d i d  t h e  f o u r  PSRO's w h i c h  d i d  
r e c e i v e  s o l e - s o u r c e  c o n t r a c t s .  Hudson  V a l l e y  a l s o  c o m p l a i n s  
t h a t  " i t s "  g e o g r a p h i c  a r ea  was s p l i t  a n d  p a r c e l e d  o u t  t o  two 
o t h e r  a r e a s  i n  w h i c h  c o m p e t i t i v e  p r o c u r e m e n t s  were h e l d .  
Hudson V a l l e y  a l s o  a l l e g e s  t h a t  N e w  York  p r o m i s E d  t o  c o n d u c t  
a s e c o n d  r e v i e w  o f  t h e  d o c t o r ' s  f i n d i n g ,  b u t  d i d  mt! do s o .  
F i n a l l y ,  Hudson V a l l e y  p r o v i d e d  a f f i d a v i t s  by members  o f  i t s  
s t a f f  s t a t i n g  t h a t  t h e y  h a d  h e a r d  f r o m  members  o f  o t h e r  
PSRO's t h a t  Hudson V a l l e y  w o u l d  n o t  b e  a w a r d e d  a c o n t r a c t  as  
a c o - p r i m e  c o n t r a c t o r ,  b u t  m i g h t  g e t  a n  a w a r d  a s  a 
s u b c o n t r a c t o r .  

N e w  York  a n d  HHS s t a t e  t h a t  Hudson V a l l e y  was n o t  
a w a r d e d  a s o l e - s o u r c e  c o n t r a c t ,  a s  s e v e r a l  o t h e r  PSRO's were 
n o t ,  b e c a u s e  o f  t h e  p r o g r a m  c h a n g e s  c a k i n g  p l a c e  t o  i m p l e -  
men t  t h e  l e g i s l a t i o n  o u t l i n e d  i n  t h e  " B a c k g r o u n d "  s e c t i o n  
a b o v e .  T h a t  r e a s o n  was a l s o  g i v e n  f o r  t h e  g e o g r a p h i c  
r e a l i g n m e n t .  A c c o r d i n g  t o  N e w  York, i t  d i d ,  i n  f a c t ,  
c o m p l e t e  t h e  s e c o n d  r e v i e w  o f  t h e  d o c t o r ' s  d i s p u t e d  f i n d i n g s  
a s  a g r e e d  t o  a n d  t h a t  t h e y  s u p p o r t e d  t h e  d o c t o r .  The 
r e s u l t s  o f  t h e  r e v i e w  were n o t  p r o v i d e d  t o  Hudson V a l l e y ,  
b u t  were p r o v i d e d  t o  GAO.  N e w  York  a l s o  s t a t e s  t h a t  t h e  
r e q u e s t  f o r  p r o p o s a l s  (RFP)  r e q u i r e d  a s i n g l e  o r g a n i z a t i o n  
f o r  t h e  e n t i r e  a r e a ,  s o  t h a t  i t  w o u l d  n o t ' a c c e p t  a n y  
c o - p r i m e  c o n t r a c t o r  a r r a n g e m e n t .  F i n a l l y ,  N e w  York p o i n t s  
o u t  t h a t  i t  s p e c i f i c a l l y  i n v i t e d  Hudson  V a l l e y  t o  c o m p e t e  on  
two s e p a r a t e  o c c a s i o n s .  N e w  York e m p h a t i c a l l y  d e n i e s  a n y  
b i a s  a g a i n s t  Hudson  V a l l e y .  

We h a v e  h e l d  t h a t  t h e  mere a p p e a r a n c e  o f ,  o r  
o p p o r t u n i t y  f o r ,  b i a s  is n o t  a s u f f i c i e n t  b a s i s  f o r  
q u e s t i o n i n g  a c o n t r a c t  a w a r d ,  b u t  t h a t  a p r o t e s t e r  m u s t  
p r o v i d e  " h a r d  f a c t s "  s h o w i n g  a c t u a l  b i a s .  S e e ,  e.g.. 

u d s o n  V a l l e y  h a s  n o t  shown t h e  
e x i s t e n c e  o f  b i a s ,  a n d  t h e  r e c o r d  b e f o r e  u s  d o e s  n o t  c o n t a i n  

r e v i e w  r e a s o n s  f o r  t h e  a c t i o n s  c i t e d  by  Hudson V a l l e y  as  
e v i d e n c e  o f  b i a s ,  i n c l u d i n g  t h e  g e o g r a p h i c  r e s t r u c t u r i n g  o f  
PSRO's ,  t h e  c o n t i n u a t i o n  o f  some s o l e - s o u r c e  c o n t r a c t s  a n d  
n o t  o t h e r s ,  a n d  t h e  u s e  o f  a c o m p e t i t i v e  s o l i c i t a t i o n  f o r  
t h e  c o m p l a i n e d - o f  p r o c u r e m e n t .  A d d i t i o n a l l y ,  N e w  York 
a p p e a r s  t o  h a v e  made a g o o d - f a i t h  e f f o r t  t o  r e s o l v e  t h e  

., s u c h  e v i d e n c e .  New York  h a s  p r o v i d e d  l e g i t i m a t e ,  M e d i c a i d  
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differences between Hudson Valley and the monitoring doctor 
concerning Hudson Valley's previous performance. Also, New 
York appears to have made an effort to solicit.Hudson Valley 
for competition, rather than discouraging it in any way, In 
fact, Hudson Valley's complaint, in this regard-, agpears to 
be based on disapproval over not being awarded another sole- 
source contract, rather than on any impediments t o  entering 
into competition for a contract. 

. Evaluation Factors 

The solicitation provided that selection of an awardee 
would be based on the following criteria: 

A. Understanding of Utilization Review Systems 
and Review Programs 

B. Performance Standard 

C. Technical Approaches 

D. Personnel 

E. Organizational Experience and Capability 

F. Cost 

The actual evaluation of proposals used the following 
criteria and weighing: 

Criteria Points Assigned 

Background 5 points 

Performance Standard 20 points 

Technical Approach 35 points 

Personnel 10 points 

Organizational Capability 10 points 

cost 5 points 

Innovative Proposal 10 points 

Proposal Presentation 5 points 

Total Points Assigned 100 points 
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Hudson V a l l e y  a r g u e s  t h a t  t h e  e v a l u a t i o n  f a c t o r s  as  
s t a t e d  d i d  n o t  p r o v i d e  p o t e n t i a l  o f f e r o r s  w i t h  e v e n  t h e  
minimum amoun t  o f  i n f o r m a t i o n  r e q u i r e d  by HHS's g r a n t  
c o n d i t i o n s  a n d  by GAO cases .  A c c o r d i n g  t o  Hudson V a l l e y ,  
t h e  s o l i c i t a t i o n  m u s t  a t  l e a s t  i d e n t i f y  a l l  s i g n i f i c a n t  
e v a l u a t i o n  f a c t o r s  a n d  p r o v i d e  a s t a t e m e n t  o f  t h e ' r e l a t i v e  
i m p o r t a n c e  o f  t e c h n i c a l  a n d  p r i c e / c o s t  c o n s i d e r a t i o n s .  
Hudson V a l l e y  p o i n t s  o u t  t h a t  t h e  s o l i c i t a t i o n  m e r e l y  l i s t s  
t h e  f a c t o r s .  Hudson V a l l e y  a l s o  a r g u e s  t h a t  t h e  f a c t o r s  
" I n n o v a t i v e  P r o p o s a l "  a n d  " P r o p o s a l  P r e s e n t a t i o n "  were 
u n d i s c l o s e d  e v a l u a t i o n  f a c t o r s  a n d ,  a s  s u c h ,  were i m p r o p e r  
t o  u s e  i n  t h e  e v a l u a t i o n .  

HHS r e s p o n d s  t h a t ,  w h i l e  t h e  w e i g h t s  o f  t h e  e v a l u a t i o n  
f a c t o r s  a r e  n o t  p r o v i d e d  i n  t h e  RFP, t h e  f a c t  t h a t  c o s t  i s  
l i s t e d  l a s t  s h o u l d  b e  s u f f i c i e n t  t o  a l e r t  o f f e r o r s  t h a t  c o s t  
is n o t  a s  i m p o r t a n t  a s  t e c h n i c a l  f a c t o r s .  HHS a l s o  c o n t e n d s  
t h a t  s i n c e  t e c h n i c a l  f a c t o r s  were d i s c u s s e d  more  o f t e n  a n d  
i n  more d e t a i l  i n  t h e  R F P ,  a r e a s o n a b l e  p o t e n t i a l  o f f e r o r  
s h o u l d  r e a l i z e  t h a t  t e c h n i c a l  f a c t o r s  a r e  more  i m p o r t a n t  
t h a n  c o s t .  

HHS a l s o  a r g u e s  t h a t  t h e  two " u n d i s c l o s e d "  e v a l u a t i o n  
f a c t o r s  were ,  i n  f a c t ,  s u b e l e m e n t s  o f  o t h e r  f a c t o r s  t h a t  
were r e a s o n a b l y  r e l a t e d  t o  them. C o n s e q u e n t l y ,  HHS a r g u e s  
t h a t  i t  was p r o p e r  t o  u s e  them i n  p r o p o s a l  e v a l u a t i o n .  

We a g r e e  w i t h  Hudson V a l l e y ' s  p o s i t i o n  o n  b o t h  i s s u e s .  
The  l a w  g o v e r n i n g  t h i s  a r ea  is c l e a r .  The  f e d e r a l  r e q u i r e -  
ment  f o r  a n  a d e q u a t e  s t a t e m e n t  o f  e v a l u a t i o n  c r i t e r i o n  i n  a 
g r a n t e e ' s  RFP i s  t h a t :  

"The r e q u e s t  f o r  p r o p o s a l  s h a l l  i d e n t i f y  a l l  
s i g n i f i c a n t  e v a l u a t i o n  f a c t o r s ,  i n c l u d i n g  p r i c e  o r  
c o s t  w h e r e  r e q u i r e d  a n d  t h e i r  r e l a t i v e  
i m p o r t a n c e . "  

... 

4 5  C.P.R. 5.74, app .  " G , "  a t t a c h m e n t  "0," p a r a g r a p h  l l c ( 2 )  
( 1 9 8 3 ) .  

A d d i t i o n a l l y ,  i n  McAuto S y s t e m s  G r o u p ,  I n c . ,  B-206556,  
May 1 4 ,  1 9 8 2 ,  82-1 C.P.D. 1 4 6 0 ,  w e  f o u n d  t h a t  a N e w  York 
s o l i c i t a t i o n  u n d e r  a n  HHS M e d i c a i d  g r a n t  s u f f i c i e n t l y  s e t  
f o r t h  t h e  e v a l u a t i o n  c r i t e r i a  b e c a u s e  i t  a d v i s e d  o f f e r o r s  of  
t h e  r e l a t i v e  i m p o r t a n c e  o f  low p r i c e  t o  a n  o f f e r o r ' s  
t e c h n i c a l  q u a l i f i c a t i o n s .  
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C o n c e r n i n g  t h e  u s e  o f  u n d i s c l o s e d  e v a l u a t i o n  f a c t o r s ,  
w e  h a v e  h e l d  i n  a g r a n t  c o n t e x t  t h a t  t h e  u s e  o f  u n d i s c l o s e d  
s u b f a c t o r s  i s  p e r m i s s i b l e  s o  l o n g  a s  t h e y  a r e  l o g i c a l l y  a n d  
r e a s o n a b l y  r e l a t e d  t o ,  o r  a r e  e n c o m p a s s e d  b y ,  t h e  s t a t e d  
f a c t o r s .  M a d i s o n - M c A f e e - S t u l l  T r a n s i t  G r o u p ,  B-203766,  -.-. 

Apr.  5, 1 9 8 2 ,  82-1 C.P.D. 7 301. 

Here, w e  f i n d  t h a t  t h e  RFP p r o v i d e d  no  i n d i c a t i o n  o f  
t h e  r e l a t i v e  i m p o r t a n c e  o f  t e c h n i c a l  v e r s u s  c o s t  f a c t o r s .  
The  mere l i s t i n g  o f - c o s t  l a s t  o r  t h e  d i s c u s s i o n  o f  t e c h n i c a l  
f a c t o r s  more  o f t e n  t h a n  c o s t  i n  t h e  RFP a r e  n o t  s u f f i c i e n t  
t o  a p p r i s e  o f f e r o r s  o f  r e l a t i v e  i m p o r t a n c e .  T h i s  is 
p a r t i c u l a r l y  o b v i o u s  u p o n  e x a m i n a t i o n  o f  t h e  a c t u a l  w e i g h i n g  
o f  t h e  f a c t o r s .  T h e r e  is n o  d i s c e r n i b l e  r e l a t i o n s h i p  
b e t w e e n  t h e  o r d e r  o f  l i s t i n g  o f  f a c t o r s  a n d  t h e i r  w e i g h i n g .  
F o r  e x a m p l e ,  b o t h  t h e  f i r s t -  a n d  l a s t - l i s t e d  f a c t o r s  h a v e  
t h e  same w e i g h t ,  a n d  t h e  t h i r d  f a c t o r  i s  w e i g h e d  more  
h e a v i l y  t h a n  t h e  s e c o n d .  

I t  a l s o  a p p e a r s  t h a t  t h e  u n d i s c l o s e d  c r i t e r i a  w e r e  n o t  
s u b f a c t o r s  o f  d i s c l o s e d  f a c t o r s ,  b u t  were s e p a r a t e  p r i m a r y  
f a c t o r s  t h e m s e l v e s .  They  a p p e a r  t o  h a v e  b e e n  t r e a t e d  
s e p a r a t e l y  i n  t h e  e v a l u a t i o n ,  n o t  a s  p a r t  o f  o t h e r  f a c t o r s .  
A d d i t i o n a l l y ,  t h e y  a r e  l i s t e d  w i t h  s e p a r a t e  w e i g h i n g ,  i n  
b o t h  cases  a s  s i g n i f i c a n t  a s  s e v e r a l  s o - c a l l e d  p r i m a r y  
f a c t o r s .  C o n s e q u e n t l y ,  t h e y  s h o u l d  h a v e  b e e n  p r o v i d e d  t o  
o f f e r o r s  e i t h e r  i n  t h e  i n i t i a l  s o l i c i t a t i o n  o r  by amendment .  

I n  e x a m i n i n g  t h e  e f f e c t  t h a t  t h e s e  e r r o r s  m i g h t  h a v e  
h a d  o n  t h e  a w a r d  o f  t h e  c o n t r a c t ,  i t  a p p e a r s  u n l i k e l y  t h a t  
t h e y  h a d  a n y  s i g n i f i c a n t  e f f e c t .  I f  Hudson V a l l e y  was 
d i s c o u r a g e d  f r o m  c o m p e t i n g  a s  a p r i m e  c o n t r a c t o r ,  i t  a p p e a r s  
t o  h a v e  b e e n  as  a r e s u l t  o f  i t s  own p e r c e p t i o n  o f  b i a s ,  
r a t h e r  t h a n  b e c a u s e  o f  v a g u e  e v a l u a t i o n  c r i t e r i a .  Addi -  
t i o n a l l y ,  Area 9 ' s  p r o p o s a l  was r a n k e d  s o  much l o w e r  t h a n  
Mid-Hudson ' s  t h a t  i t  is n o t  l i k e l y  t h a t  t h e  u s e  o f  u n d i s -  

d i f f e r e n c e  i n  t h e  e v a l u a t i o n .  I n  t h a t  r e g a r d ,  Hudson V a l l e y  
h a s  n o t  shown i n  d e t a i l  how i t  o r  A r e a  9 was p r e j u d i c e d  by 
t h e  e r r o r s .  

.* c l o s e d  e v a l u a t i o n  c r i t e r i a  t o t a l i n g  1 5  p o i n t s  made a n y  r e a l  

I n  a n y  e v e n t ,  t h e  c o n t r a c t  i s  n e a r  c o m p l e t i o n ,  s o  t h e r e  
i s  n o  o p p o r t u n i t y  f o r  c o r r e c t i v e  a c t i o n  e v e n  i f  w e  f o u n d  
t h a t  i t  w a s  a p p r o p r i a t e .  

C o m p t r o l l e r  G e n e r a  1 
o f  t h e  U n i t e d  S t a t e s  




