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Employee was twice reduced  i n  g r a d e ,  due  
t o  s e v e r a l  r e d u c t i o n s  i n  f o r c e ,  f rom a 
GS-13, s tep  8 ,  t o  a GS-11, s tep  10. 
H e  was g r a n t e d  a r e t a i n e d  s a l a r y  r a t e  a t  
GS-13, s t ep  8,  f o r  2 y e a r s  w i t h  a f u r t h e r  
e x t e n s i o n  due  t o  a s u b s e q u e n t  downgrade. 
Agency e r r o n e o u s l y  g r a n t e d  employee a 
w i t h i n - g r a d e  i n c r e a s e  a t  t h e  end o f  t h e  
3-year  w a i t i n g  p e r i o d  between GS-13, s t e p s  
8 and 9, a l t h o u g h  5 C.F.R.  S 531.515 
(1976), p r o v i d e s  t h a t  a n  employee w i t h  a 
r e t a i n e d  ra te  is e l i g i b l e  f o r  a w i t h i n -  
g r a d e  i n c r e a s e  o n l y  i n  t h e  g r a d e  i n  which 
h e  is  s e r v i n g  and o n l y  on  t h e  ra te  
s e l e c t e d  a t  t h e  t i m e  o f  demotion.  
Employee was n o t  a t  f a u l t  i n  a c c e p t i n g  and 
r e t a i n i n g  t h e  overpayment  o f  pay and 
c o l l e c t i o n  is waived unde r  t h e  p r o v i s i o n s  
o f  5 U.S.C. S 5584 (1976), s i n c e  employee 
may n o t  r e a s o n a b l y  be e x p e c t e d  to  have  
been  aware o f  t h e  r e g u l a t i o n  and e f f e c t  o f  
a r e d u c t i o n  i n  f o r c e  on t h e  w a i t i n g  p e r i o d  
be tween s t e p  i n c r e a s e s .  

T h i s  d e c i s i o n  is i n  r e s p o n s e  to  an  appeal by 
M r .  A l f r e d  P.  Feldman, a f o r m e r  c i v i l i a n  employee o f  t h e  
Walter Reed Army Medica l  C e n t e r ,  Department  o f  t h e  Army, 
from t h e  s e t t l e m e n t  a c t i o n  by o u r  C l a i m s  Group, S e t t l e m e n t  
C e r t i f i c a t e  2-2805214, i s s u e d  on  J a n u a r y  1 1 ,  1980, w h i c h  
d e n i e d  h i s  request f o r  w a i v e r  o f  t h e  claim a g a i n s t  h im by 
t h e  Un i t ed  S t a t e s  i n  t h e  amount o f  $655.20. The claim 
r e p r e s e n t s  a n  overpayment  of pay  made t o  him by t h e  g r a n t i n g  
of a w i t h i n - g r a d e  i n c r e a s e  a f t e r  h e  was r e d u c e d  i n  g r a d e  
d u r i n g  a r e d u c t i o n  i n  f o r c e .  T h e  b a s i s  f o r  t h e  s e t t l e m e n t  
ac t ion  was t h a t ,  a l t h o u g h  M r .  Feldman may r e a s o n a b l y  have 
been c o n f u s e d  a s  t o  h i s  e n t i t l e m e n t  t o  a periodic s t ep  
i n c r e a s e  a f t e r  h i s  r e d u c t i o n  to  a lower g r a d e ,  by v i r t u e  o f  
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h i s  g r a d e  and e x p e r i e n c e  h e  s h o u l d  have  q u e s t i o n e d  h i s  
e n t i t l e m e n t  t o  s u c h  i n c r e a s e  which  o c c u r r e d  less t h a n  o n e  
y e a r  a f t e r  h e  had a c c e p t e d  a r e d u c t i o n  i n  g r a d e  t o  GS-11, 
s t ep  10. Had he  d o n e  so, presumab ly  t h e  error would have  
been  d i s c o v e r e d  and  c o r r e c t e d ,  t h e r e b y  p r e v e n t i n g  t h e  ove r -  
payment .  Our C l a i m s  Group c o n c l u d e d  t h a t  s i n c e  M r .  Feldman 
f a i l e d  to  q u e s t i o n  t h e  i n c r e a s e ,  h e  is  a t  l ea s t  p a r t i a l l y  a t  
f a u l t ,  which s t a t u t o r i l y  p r e c l u d e s  w a i v e r  o f  t h e  claim. 

A f t e r  r e v i e w  o f  t h e  e v i d e n c e  of r e c o r d ,  i n c l u d i n g  
t h e  e m p l o y e e ' s  l e t t e r  o f  appeal ,  and based  upon a d d i t i o n a l  
i n f o r m a t i o n  o b t a i n e d  f rom o f f i c i a l s  a t  Walter Reed,  
w e  c o n c l u d e  t h a t  M r .  F e l d m a n ' s  w a i v e r  r e q u e s t  may b e  
g r a n t e d .  

Under t h e  a u t h o r i t y  of 5 U.S .C .  S 5584 (1976), a claim 
a r i s i n g  o u t  o f  a n  e r r o n e o u s  payment o f  pay may be waived  i f  
c o l l e c t i o n  would be a g a i n s t  e q u i t y  and good c o n s c i e n c e  and 
n o t  i n  t h e  bes t  i n t e r e s t s  o f  t h e  U n i t e d  States .  However, 
t h i s  a u t h o r i t y  may n o t  be e x e r c i s e d  i f  t h e r e  e x i s t s ,  
i n  c o n n e c t i o n  w i t h  t h e  claim, a n  i n d i c a t i o n  o f  f r a u d ,  m i s -  
r e p r e s e n t a t i o n ,  f a u l t ,  or  l a c k  o f  good f a i t h  o n  t h e  p a r t  of 
t h e  employee .  See a l so  4 C.F.R.  P a r t  91. Our e x a m i n a t i o n  
o f  t h e  r e c o r d  d o e s  n o t  d i s c l o s e  any  i n d i c a t i o n  o f  f r a u d ,  
m i s r e p r e s e n t a t i o n ,  o r  l a c k  o f  good f a i t h  on t h e  p a r t  o f  
M r .  Feldman. T h e  r e s o l u t i o n  o f  t h i s  claim t h e r e f o r e  t u r n s  
o n  t h e  q u e s t i o n  o f  w h e t h e r ,  as a r e a s o n a b l e  p e r s o n  and  as a n  
employee  o f  h i s  g r a d e ,  p o s i t i o n ,  and  e x p e r i e n c e ,  M r .  Feldman 
knew, o r  s h o u l d  h a v e  known, t h a t  h e  was n o t  e n t i t l e d  to  a 
w i t h i n - g r a d e  i n c r e a s e  less  t h a n  a y e a r  a f t e r  h i s  r e d u c t i o n  
i n  g r a d e .  

The  r e c o r d  d i s c l o s e s  t h a t  M r .  Fe ldman ' s  s e r v i c e  compu- 
t a t i o n  d a t e  was O c t o b e r  10, 1960. H e  r e c e i v e d  a w i t h i n -  
g r a d e  i n c r e a s e  t o  GS-13, s t e p  8, o n  J u n e  23, 1974. 
M r .  Feldman was i n i t i a l l y  i n v o l v e d  i n  a r e d u c t i o n  i n  f o r c e  
o n  November 3, 1975, when h e  was r e d u c e d  i n  p o s i t i o n  and 
g r a d e  f rom a R e s e a r c h  C h e m i s t ,  GS-13, s t e p  8, t o  a C h e m i s t ,  
GS-12, s tep  10. H e  was g r a n t e d  a r e t a i n e d  ra te  o f  pay o f  
$28,254 f o r  2 y e a r s  u n d e r  t h e  p r o v i s i o n s  o f  5 U.S.C. S 5337 
( 1970 ) . 

. 

A s  t h e  r e s u l t  o f  a s e c o n d  r e d u c t i o n  i n  f o r c e  a t  Walter 
Reed, e f f e c t i v e  J u l y  1 1 ,  1976, h e  was r e d u c e d  i n  g r a d e  from 
a C h e m i s t ,  GS-12, s t e p  10, t o  a Computer  Spec ia l i s t ,  GS-11, 
s t e p  10. H e  was g r a n t e d  a r e t a i n e d  s a l a r y  r a t e  o f  $28,254 
f o r  a n  a d d i t i o n a l  2 y e a r  p e r i o d ,  u n t i l  J u l y  1978. S e e  
41 Comp. Gen. 764 (1962). However, t h e  a g e n c y  e r r o n e o u s l y  
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g r a n t e d  M r .  Feldman a w i t h i n - g r a d e  i n c r e a s e  e f f e c t i v e  
June 26, 1977, a t  t h e  end  of t h e  normal  3-year  w a i t i n g  
period be tween GS-13, steps 8 and 9. The  overpayment  
occurred d u r i n g  t h e  period f rom J u l y  1977 t o  Apr i l  1978. 
The e r r o n e o u s  payments  were f i r s t  d i s c o v e r e d  i n  March 1978. 
M r .  Feldman was aware o f  t h e  i n c r e a s e  i n  h i s  s a l a r y  b u t  
assumed it t o  be a normal  w i t h i n - g r a d e  i n c r e a s e .  

S e c t i o n  5335, T i t l e  5, U n i t e d  S t a t e s  Code, 1976, 
i n  effect  d u r i n g  t h e  period u n d e r  c o n s i d e r a t i o n ,  p r o v i d e d  
t h a t  a n  employee,  who h a s  n o t  reached t h e  maximum r a t e  
o f  pay  f o r  t h e  grade i n  w h i c h  h i s  p o s i t i o n  is placed, 
is e n t i t l e d  t o  a periodic s tep  i n c r e a s e .  The appl icable  
r e g u l a t o r y  p r o v i s i o n ,  5 C.F.R. 5 531.515 (1976), p r o v i d e d  
t h a t  a n  employee w i t h  a r e t a i n e d  r a t e  was e l i g i b l e  for  
w i t h i n - g r a d e  i n c r e a s e s  o n l y  i n  t h e  g r a d e  i n  which h e  w a s  
s e r v i n g  and o n l y  o n  t h e  r a t e  selected a t  t h e  t i m e  of 
demot ion .  

I n  regard to  t h e  r e q u i r e m e n t  t h a t  there be no i n d i c a -  
t i o n  of f a u l t  on  t h e  p a r t  o f  t h e  employee ,  o u r  d e c i s i o n s  
have  h e l d  t h a t  w h e t h e r  a n  employee who r e c e i v e s  a n  e r r o n e o u s  
payment is f r e e  from f a u l t  i n  t h e  matter c a n  o n l y  be 
d e t e r m i n e d  by a carefu l  a n a l y s i s  of a l l  p e r t i n e n t  facts ;  
n o t  o n l y  those g i v i n g  rise t o  t h e  ove rpaymen t ,  b u t  those 
i n d i c a t i n g  w h e t h e r  t h e  employee  r e a s o n a b l y  c o u l d  have  been  
e x p e c t e d  t o  have been  aware t h a t  a n  error  had been  made. 
I f  u n d e r  t h e  c i r c u m s t a n c e s  i n v o l v e d ,  a r e a s o n a b l e  p e r s o n  
wou ld  have  made i n q u i r y  as  t o  t h e  c o r r e c t n e s s  o f  t h e  payment  
and t h e  employee  i n v o l v e d  d i d  n o t ,  t h e n ,  i n  our o p i n i o n ,  
t h e  employee  could n o t  be s a i d  to  be f ree  from f a u l t  i n  
t h e  matter and t h e  claim a g a i n s t  h i m  s h o u l d  n o t  be waived.  
58 Comp. Gen. 721 (1979). 

As a g e n e r a l  r u l e ,  t h e  d e c i s i o n s  o f  t h i s  Off ice  have 
h e l d  t h a t  a n  employee s h o u l d  be aware o f  t h e  w a i t i n g  periods 
be tween s t e p  i n c r e a s e s  and s h o u l d  make i n q u i r y  about a n  
i n c r e a s e  n o t  i n  accord w i t h  those w a i t i n g  periods.  
Herbert H.  F r y e ,  B-195472, F e b r u a r y  1 ,  1980. However, 
w e  are  u n a b l e  t o  c o n c l u d e  t h a t  M r .  Feldman was a t  f a u l t  i n  
a c c e p t i n g  and r e t a i n i n g  t h e  ove rpaymen t s  of s a l a r y  r e s u l t i n g  
from t h e  e r r o n e o u s  w i t h i n - g r a d e  i n c r e a s e .  The record shows 
t h a t  t h e  c l a i m a n t  r e c e i v e d  a s tep  i n c r e a s e  t o  GS-13, s t e p  8, 
o n  J u n e  23, 1974. Under normal  c i r c u m s t a n c e s  h e  would  h a v e  
been e n t i t l e d  t o  a w i t h i n - g r a d e  i n c r e a s e  t o  GS-13, s t e p  9, 
o n  J u n e  26, 1977. F u r t h e r ,  h i s  r e t a i n e d  p a y  was based o n  
h i s  GS-13, s tep  8, s a l a r y ,  and h e  r e c e i v e d  a pay  i n c r e a s e  
o n  t h i s  amount o n  October 10, 1976. T h u s ,  it was r e a s o n a b l e  
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f o r  him t o  assume t h a t  h e  would a l so  be  e n t i t l e d  t o  a s t e p  
i n c r e a s e ,  based  on  h i s  r e t a i n e d  pay ,  t o  GS-13, s tep  9. 

Based upon t h e  e v i d e n c e  o f  r e c o r d ,  i t  a p p e a r s  t h a t  
o f f i c i a l s  a t  Walter Reed, presumably  knowledgeable  o f  t h i s  
area o f  p e r s o n n e l  l a w ,  were n o t  aware o f  t h e  r u l e  s t a t e d  
i n  5 C.F.R. S 531.515, t h a t  a n  employee is e l i g i b l e  f o r  
w i t h i n - g r a d e  i n c r e a s e s  o n l y  i n  t h e  g r a d e  i n  which h e  is 
s e r v i n g .  T h e r e f o r e ,  a w i t h i n - g r a d e  i n c r e a s e  w a s  e r r o n e o u s l y  
g r a n t e d  t o  M r .  Feldman on J u n e  26, 1977, a t  t h e  end  o f  
t h e  normal  3-year  i n t e r v a l  between GS-13, steps 8 and 9. 
The q u e s t i o n  t h e n  arises:  Should  t h e  employee be  h e l d  t o  a 
h i g h e r  s t a n d a r d  o f  knowledge o f  t h e  F e d e r a l  pay  s t ruc ture ,  
p e r s o n n e l  laws and r e g u l a t i o n s ,  and t h e  e f f e c t  o f  a reduc- 
t i o n  i n  f o r c e  o n  w a i t i n g  p e r i o d s  t h a n  agency  o f f i c i a l s ?  
The r e p l y  is  i n  t h e  n e g a t i v e .  

Whi le  w e  a re  aware o f  M r .  Fe ldman 's  l e n g t h  o f  s e r v i c e  
and occupancy  o f  p o s i t i o n s  o f  r e s p o n s i b i l i t y  w i t h  t h e  
F e d e r a l  Government,  w e  are  u n a b l e  to  c o n c l u d e  t h a t  h e  had 
any s p e c i a l i z e d  knowledge of t h e  Federal pay  s t ' r u c t u r e ,  
p e r s o n n e l  laws and  r e g u l a t i o n s ,  and t h e  e f f e c t  o f  a reduc-  
t i o n  i n  f o r c e  o n  w a i t i n g  p e r i o d s  be tween w i t h i n - g r a d e  
i n c r e a s e s ,  p a r t i c u l a r l y  t h e  rule  c o n t a i n e d  i n  5 C.F.R. 
S 531.515, s ta ted  above .  T h e r e f o r e ,  M r .  Feldman c o u l d  n o t  
r e a s o n a b l y  be e x p e c t e d  t o  have been  aware o f  t h e  e f f e c t  o f  
a r e d u c t i o n  i n  f o r c e  o n  t h e  w a i t i n g  p e r i o d  between s tep 
i n c r e a s e s .  Dominick A. G a l a n t e ,  B-198570, November 19, 
1980; Robert L. Morton,  57 Comp. Gen. 646 (1978). 

A c c o r d i n g l y ,  s i n c e  t h e r e  is no i n d i c a t i o n  o f  f a u l t  o n  
t h e  p a r t  o f  M r .  Feldman i n  a c c e p t i n g  and r e t a i n i n g  t h e  o v e r -  
payment o f  s a l a r y  i n  t h e  amount o f  $655.20, c o l l e c t i o n  is  
waived unde r  t h e  p r o v i s i o n s  o f  5 U.S.C.  S 5584 (1976). 
T h e  S e t t l e m e n t  C e r t i f i c a t e  o f  J a n u a r y  1 1 ,  1980, i s s u e d  by 
our C l a i m s  Group, which d e n i e d  w a i v e r  o f  t h e  overpayment  o f  
s a l a r y ,  is  o v e r r u l e d .  

V I  Comptroller G e n e r a l  
o f  t h e  U n i t e d  S t a t e s  
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