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3b433- THE COMPTROLLRR OINERAL 
DEC1810N O P  T H E  UN1TRD l T A T l b  

W A O H I N O T O N ,  D . C .  9 0 8 4 8  
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MArrER OF: Thomas C. James 

DATE: December 9 ,  1983 

An employee who w a s  c r e d i t e d  e x c e s s  a n n u a l  
l e a v e  because  of a d m i n i s t r a t i v e  error must 
restore t h a t  leave t o  t h e  e x t e n t  t h a t  repay-  
ment does n o t  result  i n  a n e g a t i v e  leave bal- 
a n c e  a t  t h e  end of any  l e a v e  yea r .  I f  t h e  
employee used e r r o n e o u s l y  credited l e a v e ,  
repayment  of t h e  r e s u l t i n g  overpayment  of 
pay may be waived i f  it appears h e  d i d  n o t  
know, or have  r e a s o n  t o  know, of t h e  error. 
I f  records s u f f i c i e n t  t o  e s t ab l i sh  t h e  em- 
p l o y e e ' s  l e a v e  record are n o t  a v a i l a b l e  for 
any peridd of t i m e  it may n o t  be assumed t h a t  
h e  used  e x c e s s  l e a v e  for  purposes of estab- 
l i s h i n g  a debt and c o n s i d e r i n g  waiver .  

T h i s  a c t i o n  r e s p o n d s  t o  t h e  r e q u e s t  of t h e  Director 
of P e r s o n n e l ,  Department  of t h e  T r e a s u r y ,  f o r  a n  advance 
d e c i s i o n  c o n c e r n i n g  whe the r  t h e  overpayment  of a n  em- 
p l o y e e  t h r o u g h  e r r o n e o u s l y  c r e d i t e d  a n n u a l  l e a v e  may 
be waived or ,  a l t e r n a t i v e l y ,  what  is the proper means 
for  recoupment  of e r r o n e o u s l y  credited l e a v e  i n  t h i s  
i n s t a n c e .  U n l e s s  r e d u c t i o n  of h i s  known l e a v e  b a l a n c e  
a t  t h e  end of any  l e a v e  y e a r  by t h e  number of h o u r s  of 
o v e r c r e d i t e d  l e a v e  would resul t  i n  a n e g a t i v e  b a l a n c e  t h e  
employee is n o t  i n d e b t e d  and wa ive r  may n o t  be cons id -  
ered. The e x c e s s  l e a v e  s h o u l d  be deducted from h i s  l e a v e  
a c c o u n t ,  Excess  l e a v e  credited to  t h e  employee ' s  a c c o u n t  
as a r e s u l t  of a d m i n i s t r a t i v e  error d u r i n g  y e a r s  for 
which  h i s  l e a v e  record is no longer a v a i l a b l e  s h o u l d  n o t  
be t h e  basis for e s t a b l i s h i n g  a deb t  and t h e  c o n s i d e r a -  
t i o n  of wa ive r  s i n c e  it c a n n o t  be d e t e r m i n e d  whether he  
used any  e x c e s s  l e a v e  h o u r s ,  

d u t y ,  h i s  s e r v i c e  computa t ion  da t e  was i m p r o p e r l y  
d e s i g n a t e d  because of an  e r r o n e o u s  c r e d i t i n g  of c e r t a i n  
m i l i t a r y  s e r v i c e .  A s  a result ,  h e  w a s  placed i n  l e a v e -  
e a r n i n g  c a t e g o r y  3 ( 8  h o u r s  a n n u a l  leave accrual per pay 

and 15 d a y s ,  or 48 pay periods, i n  advance of t h e  date  he 
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was e n t i t l e d  to  e n t e r  t h a t  l e a v e  c a t e g o r y .  Thus, h i s  
a n n u a l  leave a c c o u n t  h a s  been o v e r c r e d i t e d  by a to ta l  of 
96 hours .  M r .  James has r e q u e s t e d  a waiver  of t h e  claim 
fo r  h i s  overpayment .  

The Director of P e r s o n n e l  s tates t h a t  he c a n n o t  now 
d e t e r m i n e  whether M r .  James a c t u a l l y  used t h e  e x c e s s  
leave because  n e i t h e r  t h e  employing agency  ( t h e  I n t e r n a l  
Revenue Service) n o r  t h e  employee h a s  m a i n t a i n e d  l e a v e  
records d a t i n g  back t o  1974-76, t h e  y e a r s  i n  which t h e  
e x c e s s  leave w a s  credited to  h i s  accoun t .  B e  asks 
w h e t h e r ,  under  these c i r c u m s t a n c e s ,  t h e  agency s h o u l d  
( 1  ) assume t h a t  M r .  James used t h e  e x c e s s  l e a v e  and waive 
t h e  overpayment  i n  t h e  t o t a l  amount of $443.76, or 
(2) assume  t h a t  he d i d  n o t  u s e  t h e  e x c e s s  l e a v e ,  deduct  
t h e  e x c e s s  hours  from h i s  1982 p o s i t i v e  l e a v e  b a l a n c e  
( s i n c e  t h e  error was d i s c o v e r e d  i n  1982) and waive h i s  
i n d e b t e d n e s s  for h o u r s  i n  excess of t h a t  ba l ance .  - 

W e  have  h e l d  t h a t  when a n  employee has had l e a v e  
e r r o n e o u s l y  credi ted t o  h i s  a c c o u n t ,  t h e  l e a v e  a c c o u n t  
s h o u l d  be r e c o n s t r u c t e d  for each y e a r  i n v o l v e d  t o  a r r i v e  
a t  a proper c u r r e n t  balance, and t o  d e t e r m i n e  whether  an  
e r r o n e o u s  payment of pay h a s  r e s u l t e d .  The proper l e a v e  
c red i t  s h o u l d  be added t o  t h e  correct balance a t  t h e  
b e g i n n i n g  of each l e a v e  y e a r  and t h e  t o t a l  l e a v e  used 
t h a t  y e a r  s u b t r a c t e d .  I f  t h e  employee has  s u f f i c i e n t  
l e a v e  t o  cover l e a v e  t a k e n  even  a f t e r  t h e  a d j u s t m e n t  and 
t h e  r e c o n s t r u c t e d  a c c o u n t  r e s u l t s  i n  a p o s i t i v e  b a l a n c e  
a t  t h e  end of t h e  y e a r ,  t h e  error is  corrected by t h e  
r e d u c t i o n  of t h e  employee ' s  p o s i t i v e  l e a v e  ba lance .  I n  
s u c h  i n s t a n c e ,  there is no overpayment  which may be con- 
sidered for wa ive r  unger  t h e  wa ive r  a u t h o r i t y  of t h e  
ComPtroller Genera l .  5 U.S.C. S 5584.1 B-171092, Decem- 
ber -1 ,  1970; B-175216, May I, 1972; ~-i66848, J u n e  3, 
1969. See also, Matter of D e L i l l e ,  56 Comp. Gen. 824, 
828 (1977). 

If t h e  r e c o n s t r u c t i o n  of t h e  employee ' s  l e a v e  record 
shows t h a t  h e  used l e a v e  i n  e x c e s s  of t h a t  t o  which h e  
was e n t i t l e d ,  it is e v i d e n t  t h a t  there has been an  over -  
payment on  t h e  d a y s  he  used t h e  e x c e s s  l e a v e ,  The s a l a r y  
paid him for those d a y s  become a deb t  t o  t h e  Government. 
Procedures for r e c t i f y i n g  t h e  u s e  of e r r o n e o u s l y  credited 
l e a v e  are set  f o r t h  i n  5 U.S.C, S 6 3 0 2 ( f ) ,  which p r o v i d e s  
as follows: 
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"An employee who u s e s  e x c e s s  annual  
l e a v e  c r e d i t e d  because o f  a d m i n i s t r a t i v e  
error may elect to refund t h e  amount re- 
ce ived  for t h e  days  of e x c e s s  l e a v e  by 
lump-sum or i n s t a l l m e n t  payments or t o  
have t h e  e x c e s s  l e a v e  carried forward as 
a charge a g a i n s t  l a t e r - a c c r u i n g  annual  
l e a v e ,  u n l e s s  repayment is waived under 
s e c t i o n  5584 of this t i t le." 

W e  have approved the use  of t h e  waiver a u t h o r i t y  
when it is  determined t h a t  an employee h a s  used errone- 
o u s l y  credited l eave .  B-175216, May 1, 1972;')B-166848, / 

June 3, 1969. 

l o n g e r  a v a i l a b l e  for  t h e  y e a r s  h e  was credited w i t h  ex- 
cess l e a v e ,  r e c o n s t r u c t i o n  of a n  accurate record cover ing  
t h a t  period is n o t  possible. Thus ,  it cannot  be shown 
t h a t  M r .  James used l e a v e  i n  excess of t h e  amount proper- : 
ly t o  h i s  c red i t  a t  any t i m e  du r ing  those y e a r s  and there 
is no basis for changing annual  l e a v e  g r a n t e d  to  l e a v e  
wi thou t  pay, t h u s  p l ac ing  him i n  deb t  for t h e  pay 
r e c e i v e d  on those days.  Also, there is no b a s i s  to 
c o n s i d e r  waiver action s i n c e  Mr. James would n o t  be i n  
debt  t o  t h e  Government. Ava i l ab le  records should be used 
t o  reconstruct h i s  l e a v e  from t h e  beginning  of t h e  f i rs t  
y e a r  a v a i l a b l e  u n t i l  t h e  end of 1982, t h e  yea r  i n  which 
t h e  error was d iscovered .  I f  d u r i n g  t h a t  period h e  used 
l e a v e  i n  e x c e s s  of t h a t  to  which h e  was e n t i t l e d  as of 
t h e  end of a l e a v e  y e a r ,  a deb t  for  t h e  excess  l e a v e  
s h o u l d  be e s t a b l i s h e d .  The deb t  so establ ished may be 
cons idered  for  waiver under 5 U.S.C. S 5584, However, i f  
r e c o n s t r u c t i o n  of a v a i l a b l e  records shows t h a t  none of 
t h e  o v e r c r e d i t e d  l e a v e  was used du r ing  those y e a r s ,  t hen  
t h e  e x c e s s  l e a v e  c r e d i t e d  t o  h i s  account  s h o u l d  be 
deducted from t h e  ba lance  a t  t h e  . end of each year .  

I n  t h i s  case, i f  Mr. James' l e a v e  records are no 
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