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An NLRB F i e l d  Examiner  i n  a t r a v e l  
s t a t u s  claims compensa to ry  t i m e  for 
a f t e r - h o u r s  r e t u r n  t rave l  i n c i d e n t  
to  a h e a r i n g  c o n d u c t e d  away from h e r  
d u t y  s t a t i o n .  Basis f o r  claim is 
a s s e r t i o n  t h a t  t h e  h e a r i n g ' s  l a t e  
s t a r t  was a n  u n c o n t r o l l a b l e  e v e n t  
and s u p e r v i s o r ' s  r e q u e s t  to  c o n t i n u e  
h e a r i n g  l a t e  t o  complete record 
e s t a b l i s h e d  t h e  immediate o f f i c i a l  
n e c e s s i t y  u n d e r  5 U.S.C. 
S 5 5 4 2 ( b ) ( 2 ) ( B ) ( i v ) .  C l a i m  is d e n i e d .  
Whi le  d e l a y s  i n  t h e  f i e l d  may p r e v e n t  
a n  employee  from p e r f o r m i n g  r e t u r n  
t r a v e l  d u r i n g  normal  work ing  h o u r s ,  
s u c h  de l ays  do n o t  q u a l i f y  as a n  
u n c o n t r o l l a b l e  e v e n t  which  r e q u i r e s  
a f t e r - h o u r s  t r a v e l  as a matter o f  
o f f i c i a l  n e c e s s i t y  u n d e r  those provi- 
s i o n s .  Employee is t h e n  m e r e l y  
r e t u r n i n g  t o  d u t y  s t a t i o n  w i t h  no 
special u r g e n c y  r e q u i r i n g  t h a t  t r a v e l .  

An NLRB F i e l d  Examiner  i n  a t r a v e l  
s t a t u s  i n  o n e  case, claims compensa- 
t o r y  t i m e  unde r  5 U.S.C. 
S 5 5 4 2 ( b ) ( 2 ) ( B ) ( i v )  f o r  a f t e r - h o u r s  
t r a v e l  t o  meet a n  e s s e n t i a l  w i t n e s s  
i n  a s e c o n d  case, who was to  be i n t e r -  
v iewed t h a t  e v e n i n g .  C l a i m  is d e n i e d .  
The a f t e r - h o u r s  t r a v e l  d i d  n o t  q u a l i f y  
as a n  a d m i n i s t r a t i v e l y  u n c o n t r o l l a b l e  
e v e n t  s i n c e  it was set  by m u t u a l  
a g r e e m e n t  and c o u l d  h a v e  been  a r r a n g e d  
for  a l a t e r  date .  

T h i s  d e c i s i o n  is i n  r e s p o n s e  t o  a r e q u e s t  f rom t h e  
G e n e r a l  C o u n s e l ,  N a t i o n a l  Labor R e l a t i o n s  Board ( N L R B ) ,  for 
o u r  o p i n i o n  c o n c e r n i n g  t h e  e n t i t l e m e n t  of t w o  employees  t o  
r e c e i v e  o v e r t i m e  p a y  or compensa to ry  time o f f  f o r  a f t e r -  
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h o u r s  t r ave l  e a c h  per formed d u r i n g  J u l y  1982. F o r  t h e  rea- 
s o n s  set f o r t h  below, w e  h o l d  t h a t  t h e  employees  are  n o t  
e n t i t l e d  to  o v e r t i m e  pay  o r  compensa to ry  t i m e .  

T h i s  matter was s u b m i t t e d  u n d e r  o u r  p r o c e d u r e s  for t h e  
c o n s i d e r a t i o n  of labor r e l a t i o n s  cases, 4 C.F.R. P a r t  22. 
A l l  t h e  r e l e v a n t  parties have  been  s e r v e d  and t h e  u n i o n  h a s  
s ta ted t h a t  it j o i n s  i n  t h e  G e n e r a l  C o u n s e l ' s  s u b m i s s i o n .  

Ms. Janice C. Hankins  

The f i rs t  s i t u a t i o n  i n v o l v e s  Ms. Janice C. Hankins ,  
a f i e l d  examine r  i n  t h e  NLRB N e w  O r l e a n s  Regional Of f i ce .  
She  was a s s i g n e d  as  t h e  h e a r i n g  o f f i c e r  i n  a case which was 
a d m i n i s t r a t i v e l y  s c h e d u l e d  f o r  a h e a r i n g  i n  L inden ,  Alabama, 
on  F r i d a y ,  J u l y  2 ,  1982, t o  commence a t  9 a.m. The n e x t  
workday was Tuesday ,  J u l y  6 ,  1982; however ,  o n  t h a t  d a t e  
Ms. Hankins  was s c h e d u l e d  t o  b e g i n  2 weeks of p r e v i o u s l y  
approved  a n n u a l  l e a v e .  The h e a r i n g  d i d  n o t  commence u n t i l  
a p p r o x i m a t e l y  1 1  a.m. b e c a u s e  o f  t h e  l a t e  a r r i v a l  o f  t h e  
court reporter. Later t h a t  d a y ,  Ms. Hankins  a d v i s e d  h e r  
s u p e r v i s o r  by t e l e p h o n e  t h a t  because of t h e  l a t e  s tar t  and 
t h e  f a c t  t h a t  t h e  a t t o r n e y  f o r  o n e  o f  t h e  par t ies  had to  
l e a v e  a t  3:30 porn., t h e  h e a r i n g  c o u l d  n o t  be  c o m p l e t e d  t h a t  
day.  Based o n  t h e  r e q u e s t  o f  h e r  s u p e r v i s o r  t o  d e v e l o p  as  
f u l l  a r e c o r d  as  possible, Ms. Hankins  c o n t i n u e d  t h e  h e a r i n g  
u n t i l  3:45 p.m., a t  which time s h e  immedia t e ly  l e f t  f o r  h e r  
home i n  New O r l e a n s ,  a r r i v i n g  t h e r e  a b o u t  9 p.m., approxi- 
m a t e l y  4-1/2 h o u r s  a f t e r  t h e  end of h e r  normal  workday. 

She r e q u e s t e d  compensa tory  time o f f  f o r  t h e  p e r i o d  i n  
q u e s t i o n ,  c o n t e n d i n g  t h a t  s h e  had no a l t e r n a t i v e  b u t  t o  
p e r f o r m  r e t u r n  t r a v e l  a f t e r  t h e  c o m p l e t i o n  o f  h e r  normal  
workday. She  a rgues  f u r t h e r ,  t h a t  t h e  c o m b i n a t i o n  o f  t h e  
h e a r i n g ' s  l a t e  s t a r t  and t h e  i n s t r u c t i o n s  from h e r  s u p e r -  
v i s o r  t o  c o n t i n u e  t h e  h e a r i n g  as  l o n g  as poss ib l e ,  c o n s t i -  
t u t e d  a d m i n i s t r a t i v e l y  u n c o n t r o l l a b l e  e v e n t s  a n d ,  s i n c e  s h e  
is  p r e c l u d e d  f rom r e c e i v i n g  per d iem because o f  t h e  2-day 
r u l e  l i m i t a t i o n ,  s h e  is t h e r e f o r e  e n t i t l e d  to  compensa to ry  
t i m e  o f f .  

The agency  s u g g e s t s ,  i n  t u r n ,  t h a t  Ms. Hank ins  s h o u l d  
be e n t i t l e d  to  compensa to ry  time o f f  i n  t h e  c i r c u m s t a n c e s .  
T h e  NLRB e x p l a i n s  t h a t ,  d u e  t o  t h e  numerous cases which must 
be  p r o c e s s e d ,  i f  t h e  agency  is to  do so as p r o m p t l y  and as 
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e f f i c i e n t l y  as possible, it o c c a s i o n a l l y  becomes n e c e s s a r y  
for  its f i e l d  examiners  to  u t i l i z e  as  much o f  t h e i r  working 
h o u r s  as possible on  t h e  cases and ,  as  i n  Ms. Hankins '  case, 
t o  remain a s  l a t e  as  possible i n  an e f f o r t  to  comple te  t h e  
record . 

M s .  Annie A r c h i e  

The second s i t u a t i o n  i n v o l v e s  Ms. Annie A r c h i e ,  also a 
f i e l d  examiner i n  t h e  NLRB New O r l e a n s  Regional  Off ice .  She 
was i n  Vicksburg ,  M i s s i s s i p p i ,  on Wednesday, J u l y  28, 1982, 
on  a n  i n v e s t i g a t i v e  ass ignment .  She  also had a n  ongoing 
i n v e s t i g a t i v e  ass ignment  i n  a n o t h e r  case which required 
t r a v e l  t o  Baton Rouge, L o u i s i a n a ,  t o  take a c h a r g i n g  p a r t y ' s  
ev idence .  

I t  is reported t h a t  w h i l e  i n  Vicksburg on J u l y  28, 
s h e  was contacted by counse l  f o r  t h e  cha rg ing  p a r t y  i n  
t h e  Baton  Rouge case, and t h e y  a r r a n g e d  a 7 p.m. meet ing  : 

t h a t  same even ing  so t h e  c h a r g i n g  p a r t y ' s  w i t n e s s  could be 
in t e rv i ewed .  T h a t  da t e  and t i m e  were a p p a r e n t l y  selected 
because t h e  c h a r g i n g  p a r t y ' s  c o u n s e l  would be u n a v a i l a b l e  
f o r  7 working d a y s  a f t e r  t h e  28th  and t h e  c h a r g i n g  p a r t y  
w i t n e s s  would be a v a i l a b l e  o n l y  a f t e r  normal working hour s .  

I t  a p p e a r s  t h a t  Ms. A r c h i e  a n t i c i p a t e d  comple t ing  h e r  
ass ignment  i n  Vicksburg by noon on  J u l y  28, and ,  t h u s ,  would 
have a r r i v e d  i n  Baton Rouge a t  approx ima te ly  4:30 p.m. 
However, due  to  d i f f i c u l t i e s  encountered i n  s e c u r i n g  t h e  
a f f i d a v i t  from t h e  main w i t n e s s  i n  t h e  Vicksburg case, s h e  
d i d  n o t  l e a v e  Vicksburg u n t i l  2:30 p.m., and a r r i v e d  i n  
Baton  Rouge a t  6:30 porn., 2 h o u r s  a f t e r  t h e  end o f  h e r  
normal  workday . 

Ms. A r c h i e ' s  claim f o r  compensatory t i m e  o f f  is based 
on  t h e  a s s e r t i o n  t h a t  since t h e  appointment  i n  Baton Rouge 
was se t  t h a t  day  t o  accommodate t h e  s c h e d u l e  o f  t h e  charg ing  
p a r t y  and c o u n s e l ,  t h e  immediacy of t h e  need t o  be there  a t  
t h a t  t i m e  created a n  a d m i n i s t r a t i v e l y  u n c o n t r o l l a b l e  even t .  

The agency s u g g e s t s  t h a t  i f  Ms. A r c h i e  i n t e r r u p t e d  
t h e  Vicksburg case i n  order t o  a v o i d  after-hours t r a v e l  to  
Ba ton  Rouge, i t  would have somewhat de l ayed  t h e  Vicksburg 
case. On t h e  o the r  hand, i f  s h e  had n o t  t r a v e l e d  t o  Baton 
Rouge because i t  w o u l d  have required some a f t e r - h o u r s  
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travel, that would have substantially delayed the Baton 
Rouge case. 
greater travel and per diem costs, as well as greater 
inconvenience to the employee. 

Additionally, such delay would have resulted in 

DISCUSSION 

Section 5542 of Title 5, United States Code, provides 

"(b) For the purpose of this subchapter 

in part: 

* * * * * 

"(2) Time spent in a travel status away 
from the official-duty station of an employee 
is not hours of employment unless -- 

* * * * * 

"(B) the travel * * * (iv) results 
from an event which could not be 
scheduled or controlled administra- 
t ively . " 

The term "event" referred to in the above provision has 
been construed by this Office to be anything which requires 
the employee to perform official travel away from his duty 
station. 51 Comp. Gen. 727 (1972). While the phrase, 
"could not be scheduled or controlled administratively" is 
not susceptible to a precise definition, it may be said that 
such an event is one which required immediate attention. 
Additionally, we have also held that there must also exist 
an immediate official necessity in connection with the event 
which requires the travel to be performed outside the 
employee's regular duty hours. Thus, where the necessity 
for the travel is not so urgent so as to preclude proper 
scheduling of travel, then overtime compensation may not 
be paid nor compensatory time granted for the afterihours 
travel time. 51 Comp. Gen. 727 (1972), and Mark Burstein, 
B-172671, March 8, 1977. 

The basic focus of these provisions is usually on the 
outbound portion of official travel, since ordinarily it is 
the performance of that portion which is in response to the 

- 4 -  



4 

B-210065 

event. E v e n t u a l  r e t u r n  t r a v e l  by  t h e  employee to h i s  o f f i -  
c i a l  d u t y  s t a t i o n  is presumed t o  o c c u r  i n  t h e  no rma l  c o u r s e  
of e v e n t s  i n  e v e r y  case. Thus ,  e v e n  where  t h e  o u t b o u n d  
p o r t i o n  of t rave l  is pe r fo rmed  i n  r e s p o n s e  t o  an  a d m i n i s t r a -  
t i v e l y  u n c o n t r o l l a b l e  e v e n t  and  is compensable  as h o u r s  of 
employment i f  performed d u r i n g  non-duty h o u r s ,  w e  h a v e  he ld  
t h a t  a f t e r - h o u r s  r e t u r n  t r a v e l  would n o t  s i m i l a r l y  q u a l i f y  
as  h o u r s  of employment  unde r  5 U.S.C. S 5542, u n l e s s  s u c h  .. 
t r a v e l  i n d e p e n d e n t l y  sa t i s f ied  t h e  same c o n d i t i o n s .  
50 Comp. Gen. 519 ( 1 9 7 1 ) ;  i d .  674  ( 1 9 7 1 ) ;  and W i l l i a m  C. 
Boslet, e t  a l . ,  B-196195, F e b r u a r y  2 ,  1981. 

commence a t  9 a.m. o n  t h a t  F r i d a y .  I t  was known b e f o r e h a n d  
t h a t  t h a t  d a y  would be h e r  l a s t  workday f o r  a b o u t  2 weeks 
d u e  t o  h e r  p r e v i o u s l y  s c h e d u l e d  and approved a n n u a l  leave 
and t h a t  s h e  p r o b a b l y  would be r e t u r n i n g  to  N e w  O r l e a n s  t h a t  
day. Much seems t o  be made o f  t h e  a s s e r t i o n  t h a t  b e c a u s e  
t h e  h e a r i n g  was d e l a y e d  2 h o u r s  and Ms. Hankins  r e c e i v e d  
i n s t r u c t i o n s  t o  c o n t i n u e  t h e  h e a r i n g  u n t i l  3:30 porn., s h e  
w o u l d  n o t  have  b e e n  r e q u i r e d  to  t r a v e l  d u r i n g  o f f - d u t y  
h o u r s .  W e  d isagree.  W h i l e  t h e  de l ays  e n c o u n t e r e d  and  t h e  
i n s t r u c t i o n s  s h e  r e c e i v e d  t o  c o n t i n u e  t h e  h e a r i n g  u n t i l  
3 : 3 0  p.m., c o u l d  n o t  have  been  a n t i c i p a t e d  and ,  t h e r e f o r e ,  
s c h e d u l e d  i n  a d v a n c e ,  s u c h  e v e n t s  were n o t  t h o s e  which  
r e q u i r e d  h e r  to  t r a v e l  a f t e r  h o u r s  . R a t h e r ,  t-ho.se-events 
m e r e l y  c a u s e d  a d e l a y  i n  t h e  t i m i n g  of h e r  a n t i c i p a t e d  
r e t u r n  t r a v e l .  I n  t h i s  regard, 5 U.S.C. S 6 1 0 ? ( b ) ( 2 ) ,  
r e q u i r e s  a g e n c i e s  t o  s c h e d u l e  employee t r a v e l  d u r i n g  d u t y  
h o u r s ,  t o  t h e  maximum e x t e n t  practicable.  However, w e  have  
h e l d  t h a t  a n  employee  may be required to  t r a v e l  o n  h i s  own 
time and w i t h o u t  c o m p e n s a t i o n  i f  h i s  t r a v e l  a s s i g n m e n t  does 
n o t  meet t h e  c r i t e r i a  of 5 U.S.C. S 5 5 4 2 ( b ) ( 2 ) .  Charles C. 
M i l l s ,  B-198771, December 1 0 ,  1980. I n  v iew t h e r e o f ,  and 
t h e  fac t  t h a t  Ms. Hank ins '  r e t u r n  t r a v e l  a t  t h a t  time was 
m e r e l y  t o  r e t u r n  t o  h e r  pe rmanen t  d u t y  s t a t i o n ,  s u c h  r e t u r n  
t r a v e l  may n o t  be c o n s i d e r e d  h o u r s  of employment.  J o h n  B. 
Schepman, e t  a l . ,  60 Comp. Gen. 681 ( 1 9 8 1 ) .  

I n  t h e  case o f  Ms. A r c h i e ,  i t  is e v i d e n t  t h a t  t h e  
a p p o i n t m e n t  i n  B a t o n  Rouge was a n  e v e n t  wh ich  r e q u i r e d  
a f t e r - h o u r s  t r a v e l .  T h a t  e v e n t ,  however ,  was n o t  
a d m i n i s t r a t i v e l y  u n c o n t r o l l a b l e ,  s i n c e  i t  was a m e e t i n g  
a r r a n g e d  by a g r e e m e n t  between t h e  pa r t i e s ,  and  i t  c o u l d  have  
been  r e s c h e d u l e d  for a l a t e r  da te .  

I n  Ms. H a n k i n s '  case, t h e  h e a r i n g  was s c h e d u l e d  t o  
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Accordingly, it is o u r  view, that since the return 
travel in neither case satisfies the conditions under 
5 U . S . C .  s 5542(b)(2)(B), neither Ms. Hankins nor Ms. Archie 
are entitled to compensatory time o f f  for  their after-hours 
travel . 
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