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O F  T H E  U N I T E D  8 T A T E S  
W A S H I N G T O N .  O . C .  2 0 5 4 8  

DATE: A p r i l  14, 1983 

MATTER OF: C o l o n e l  W. J. S o p e r ,  USAF 

DIGEST: A member o f  t h e  u n i f o r m e d  s e r v i c e s  may n o t  
o c c u p y  t e m p o r a r y  l o d g i n g  f a c i l i t i e s ,  b u i l t  
and m a i n t a i n e d  w i t h  a p p r o p r i a t e d  f u n d s ,  i n  
excess of 30 d a y s  a t  h i s  p e r m a n e n t  d u t y  
s t a t i o n  i n c i d e n t  t o  a p e r m a n e n t  c h a n g e  of 
s t a t i o n ,  w i t h o u t  a l o s s  o f  b a s i c  a l l o w a n c e  
for q u a r t e r s  a n d  v a r i a b l e  h o u s i n g  a l l o w a n c e  
s i n c e  a p p l i c a b l e  r e g u l a t i o n s  p r o h i b i t  i t .  
However,  t h e  s e r v i c e s  may amend t h e  r e g u -  
l a t i o n s  to  a u t h o r i z e  paymen t  f o r  p e r i o d s  
'in excess o f  3 0  d a y s  i n  c e r t a i n  d e s e r v i n g  
cases. 

B a c k u r o u n d  

T h i s  a c t i o n  i s  i n  r e s p o n s e  t o  a l e t t e r  da ted  
J u n e . 2 8 ,  1 9 8 2 ,  f r o m  t h e  C h i e f  of t h e  A c c o u n t i n g  a n d  
F i n a n c e  B r a n c h ,  O f f u t t  A i r  Force Base,  N e b r a s k a .  He 
s u b m i t t e d  a r eques t  f o r  a n  a d v a n c e  d e c i s i o n  a s  t o  
w h e t h e r  h e  c o u l d  make paymen t  o n  a m i l i t a r y  p a y  o r d e r  
for c o n t i n u e d  paymen t  of b a s i c  a l l o w a n c e  f o r  q u a r t e r s  
and  v a r i a b l e  h o u s i n g  allowance f o r  C o l o n e l  W. J .  Soper 
for t h e  p e r i o d  of J u n e  29 to  J u l y  3 1 ,  1982.  

A t  t h e  t i m e  t h e  request  was made, t h e  f a c t s  upon 
which t h e  c la im d e p e n d e d  had  n o t  y e t  o c c u r r e d ,  a l t h o u g h  
by  memorandum d a t e d  J u n e  2 4 ,  1 9 8 2 ,  C o l o n e l  S o p e r  had  
r e q u e s t e d  t h a t  h i s  q u a r t e r s  a l l o w a n c e s  be c o n t i n u e d  
beyond J u n e  2 8 ,  1982 .  On November 5, 1 9 8 2 ,  w e  were 
i n f o r m a l l y  a d v i s e d  t h a t  t h o s e  f a c t s  had  not  o c c u r r e d  
a n d  t h a t  C o l o n e l  S o p e r  had  n o t  f i l e d  a n y  claim for :  
t h e  q u a r t e r s  a l l o w a n c e s  for the p e r i o d  o f  J u n e  29 to  
July 31, 1982.  

The c u r r e n t  C h i e f ,  A c c o u n t i n g  a n d  F i n a n c e  B r a n c h ,  
who s u c c e e d e d  t h e  o f f i c e r  (now r e t i r e d )  who s u b m i t t e d  
t h e  request ,  r e c o g n i z e s  t h a t  t h e  C o m p t r o l l e r  G e n e r a l  
need n o t  r e n d e r  a d e c i s i o n  s i n c e  no c la im h a s  b e e n  
f i l e d .  HGwever, s i n c e  t h e  p r o b l e m  p r e s e n t e d  h e r e  has  
o c c u r r e d  f r e q u e n t l y ,  h e  reques ts  a d e c i s i o n  be r e n d e r e d .  

The i s sue  is  w h e t h e r  a m i l i t a r y  member l i v i n g  i n  
t e n p o r a r y  l o d g i n g  f a c i l i t i e s  i n c i d e n t  t o  a p e r m a n e n t  
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change  of s t a t i o n ,  whose a s s i g n e d  Government q u a r t e r s  
have  n o t  y e t  become a v a i l a b l e ,  may c o n t i n u e  t o  r e c e i v e  
basic  a l l o w a n c e  f o r  q u a r t e r s  and  v a r i a b l e  h o u s i n g  allow- 
a n c e  f o r  any  p e r i o d  i n  excess o f  30 d a y s  t h a t  he  and h i s  
d e p e n d e n t s  r e m a i n  i n  t h e  t e m p o r a r y  l o d g i n g  f a c i l i t i e s .  

W e  h o l d  t h a t  s i n c e  t h e  a p p l i c a b l e  r e g u l a t i o n s  and 
d i r e c t i v e s  c l e a r l y  d o  n o t  a l l ow payment o f  t h e s e  quar -  
ters allowances i n  excess o f  30 d a y s ,  payment may n o t  b e  
made. 

, F a c t s  

C o l o n e l  S o p e r  was t r a n s f e r r e d  t o  O f f u t t  A i r  F o r c e  
Base i n  Nebraska .  D u e  t o  h i s  p o s i t i o n  a s  a Wing Com- 
mander ,  i t  was considered " m i s s i o n  e s s e n t i a l "  t h a t  h e  be 
a v a i l a b l e  a t  a l l  times. F o r  t h i s  reason, Colonel S o p e r  
was r e q u i r e d  to  l i v e  on  t h e  base.  

On May 3 0 ,  1982,  C o l o n e l  S o p e r  and his d e p e n d e n t s  
were a s s i g n e d  t o  a three-bedroom f a c i l i t y  i n  t h e  V i s i t -  
i n g  O f f i c e r s '  Quarters  u n t i l  t h e  permanent  Government 
quar ters  t o  which  t h e y  had been  a s s i g n e d ,  became a v a i l -  
able.  The  Government q u a r t e r s  were to  become a v a i l a b l e  
o n  August  1 ,  1982. Dur ing  t h e  p e r i o d  from May 30 
t h r o u g h  J u n e  28 ,  1982,  Colonel S o p e r  and h i s  f a m i l y  
remained  a t  t h e  v i s i t i n g  q u a r t e r s  and h e  r e c e i v e d  qua r -  
t e r s  a l l o w a n c e s .  The s e r v i c e  c h a r g e  f o r  t h e  rooms was 
$21 per day .  

The a c c o u n t i n g  o f f i c e r ' s  l e t t e r  s t a t e d  t h a t  t h e  
V i s i t i n g  O f f i c e r s '  Q u a r t e r s ,  a t empora ry  l o d g i n g  f a c i l -  
i t y ,  w a s  b u i l t  w i t h  a p p r o p r i a t e d  f u n d s  and t h e  u t i l i t y  
and  m a i n t e n a n c e  a r e  p a i d  f o r  w i t h  a p p r o p r i a t e d  funds .  
S i n c e  t h e  f e e  c h a r g e d  is l i m i t e d  by r e g u l a t i o n s  and cos t  
r e c o v e r y  is  i n  a l l  l i k e l i h o o d  n e v e r  e f f e c t e d ,  t h e  f e e  
w i l l  n o t  q u a l i f y  a s  " r e n t "  a s  r e q u i r e d  f o r  c o n t i n u e d  
q u a r t e r s  a l l o w a n c e  e n t i t l e m e n t  unde r  56 Comp. Gen. 850. 

The reques t  f o r  d e c i s i o n  c o n c e r n s  C o l o n e l  S o p e r ' s  
e n t i t l e m e n t  to  t h e  q u a r t e r s  a l l o w a n c e s  for t h e  p e r i o d  
from J u n e  29 t h r o u g h  J u l y  31 ,  1982. T h i s  p e r i o d  is i n  
excess o f  t h e  30 d a y s  f o r  w h i c h  t h e  a l l o w a n c e s  may b e  
p a i d  u n d e r  t h e  a p p l i c a b l e  r e g u l a t i o n s .  

Law and  D i s c u s s i o n  

The s t a t u t o r y  a u t h o r i t y  for  bas ic  allowance for  
q u a r t e r s  and v a r i a b l e  h o u s i n g  a l l o w a n c e  i s  found i n  
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37 U.S.C. S 403 (Supp. IV, 1 9 8 0 ) .  Subsection (b) of 
section 403 disallows entitlement to basic allowance 
for quarters to a member who has been provided with 
Government quarters, as follows: 

"(b) Except as otherwise provided by 
law, a member of a uniformed service who is 
assigned to quarters of the United States 
or a housing facility under the jurisdic- 
tion of a uniformed service, appropriate 
to his grade, rank, or rating and adequate 
for himself, and his dependents, if with 
dependents, is not entitled to a basic 
allowance for quarters. * * * "  

A l s o ,  if Colonel Soper is not entitled t o  basic allow- 
ance for quarters because of assignment to Government 
quarters, he is not entitled to a variable housing al- 
lowance since in this case entitlement to the latter is 
contingent upon entitlement to the former. 3 7  U.S .C .  
s 4 0 3 ( a )  ( 2 )  ( A )  

Subsection (e) describes the situations in which a 
member may receive BAQ while living in housing facil- 
ities under the jurisdiction of the United States: 

"(e) Notwithstanding any other law 
(including those restricting the occu- 
pancy of housing facilities under the 
jurisdiction of a department or agency 
of the United States by members, and 
their dependents, of the armed forces 
above specified grades * * * ) ,  a member 
of a uniformed service, and his depend- 
ents, may be accepted as tenants in, and 
may occupy on a rental basis, any of 
those housing facilities, other than 
public quarters constructed or desig- 
nated for assignment to and occupancy 
without charge by such a member, and his 
dependents, if any. Such a member may 
n o t ,  because of h i s  occupancy under this 
subsection, be dr=prived of any money 
allowance to w h i c h  he is otherwise 
entitled for the rental of quarters." 
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S u b s e c t i o n  ( j ) ( l )  s t a t e s  t h a t  t h e  P r e s i d e n t  may 
p r e s c r i b e  r e g u l a t i o n s  for t h e  a d m i n i s t r a t i o n  o f  t h i s  
s t a t u t e .  Under t h i s  a u t h o r i t y ,  t h e  P r e s i d e n t  i s sued  
E x e c u t i v e  Order  1 1 1 5 7 ,  J u n e  3 0 ,  1 9 6 4 ,  a s  amended 
( 3 7  U.S.C.  3 0 1 ,  n o t e ) ,  p r o v i d i n g  implement ing  
r e g u l a t i o n s .  

S e c t i o n  403  of t h e  E x e c u t i v e  o r d e r  d i s a l l o w s  bas ic  
a l l o w a n c e  f o r  q u a r t e r s  to  members who occupy any  quar- 
ters o r  h o u s i n g  f a c i l i t i e s  u n d e r  t h e  j u r i s d i c t i o n  of 
any o f  t h e  u n i f o r m e d  s e r v i c e s  w i t h o u t  payment of r e n t a l  
c h a r g e s  u n l e s s  t h e  occupancy  occurs w h i l e  s u c h  member 
is i n  a d u t y  o r  l e a v e  s t a t u s  i n c i d e n t  t o  a permanent  
change  of s t a t i o n ,  and is  o f  a t empora ry  n a t u r e  unde r  
t h e  s t a n d a r d s  p r e s c r i b e d  by r e g u l a t i o n s  i s s u e d  by t h e  
S e c r e t a r y  of Defense  i n  t h e  case of members of t h e  Army, 
Navy, A i r  Force, M a r i n e  C o r p s ,  o r  by t h e  a p p r o p r i a t e  
S e c r e t a r y  i n  t h e  c a s e  of members o f  o t h e r  un i fo rmed  
s e r v i c e s .  

The S e c r e t a r y  of Defense ,  i n  Depar tment  o f  Defense  
D i r e c t i v e  4 1 6 5 . 5 5 ,  December 1 ,  1 9 7 2 ,  d e f i n e s  t e m p o r a r y  
l o d g i n g  f a c i l i t i e s  (TLF) as:  

"*  * * s p e c i f i c a l l y  i d e n t i f i e d  
i n t e r i m  h o u s i n g  f a c i l i t i e s  o p e r a t e d  by 
t h e  m i l i t a r y  s e r v i c e s  to  p r o v i d e  s h o r t  
term t e m p o r a r y  h o u s i n g  accommodat ions 
f o r  occupancy  by m i l i t a r y  members, t h e i r  
d e p e n d e n t s ,  f ami l i e s ,  and g u e s t s  for 
which a c a s h  c h a r g e  is  l e v i e d  w i t h o u t  
d i r e c t  c h a r g e  a g a i n s t  t h e  q u a r t e r s  allow- 
a n c e s  of t h e  o c c u p a n t s .  TLF's i n c l u d e  
g u e s t  h o u s e s  e x c e p t  t r a n s i e n t  v i s i t i n g  
o f f i c e r  q u a r t e r s  o c c u p i e d  by o f f i c i a l  
v i s i t o r s  t o  t h e  i n s t a l l a t i o n .  TLF's d o  
not i n c l u d e  f a c i l i t i e s  used  p r i m a r i l y  f o r  
r e s t  and r e c r e a t i o n  p u r p o s e s ,  or b a c h e l o r  
o f f i c e r  and e n l i s t e d  q u a r t e r s . "  

P a r t  I V ,  S e c t i o n  B ,  Ru le  3 ,  of t h e  D i r e c t i v e  s t a t e s  
that occupancy  of a t empora ry  l o d g i n g  f a c i l i t y  d o e s  n o t  
p r e c l u d e  b a s i c  a l l a w a n c e  f o r  q u a r t e r s  payment t o  a mem- 
b e r  otherwise e l i g i b l e ,  p r o v i d e d  t h e  occupancy  occurs 
w h i l e  t h e  member i s  i n  a d u t y  o r  l e a v e  s t a t u s  i n c i d e n t  
t o  a perinanent  change  of s t a t i o n  and d o e s  n o t  e x c e e d  30 
d a y s .  
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In addition, Rule 6, Table 3-2-5, of the Department 
of Defense Military Pay and Allowances Entitlements 
Manual, allows payment of basic allowance for quarters 
to a member in duty, travel, or leave status incident to 
a permanent change of station while the member and his 
dependents occupy transient Government quarters for not 
more than 30 days at any location where transient quar- 
ters are occupied. See also 45 Comp. Gen. 347 ( 1 9 6 5 ) ;  
48  Comp. Gen. 40 (1968); and 56 Comp. Gen. 850 ( 1 9 7 7 ) .  

In 56 Comp. Gen. 850, we held that a member of a 
uniformed service may occupy temporary lodging facil- 
ities in excess of 30 days without l o s s  of quarters 
allowance if a substantial rent is paid and if the quar- 
ters are acquired and operated with nan-appropriated 
funds. 

Since the facilities in question in the present 
case were built with and are maintained from appropri- 
ated funds the matter presented here does not meet the 
requirements for the exception set out in the decision. 
Thus, under current regulations implementing the statu- 
tory'authority, a claim of this kind must be denied. 

However, as noted above, the 30-day rule is estab- 
lished by regulation. In the same Directive (4165.55), 
Part IV, Section B, Rule 2 ,  states that while the normal 
maximum period of occupancy of a temporary lodging 
facility is 30 days for personnel affected by permanent 
change of station orders, in cases of personal hardship, 
the local commander may grant an extension beyond 
30 days on a case-by-case basis. 

We would not object if, within the exercise of its 
administrative discretion, the Department of Defense 
changed its regulations to allow payment of basic allow- 
ance for quarters for periods in excess of 30 days when 
the extension is granted for such reason. 

* Comptroller Generai 
I' of the United States 
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