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W a i v e r  of E r r o n e o u s  O v e r p a y m e n t s  of Pay  

UIGEST: An A i r  F o r c e  o f f i c e r  r e c e i v e d  o v e r -  
p a y m e n t s  of p a y  b a s e d  o n  erroneous 
s e r v i c e  c r e d i t  f o r  e d u c a t i o n .  A f t e r  
h e  was aware t h a t  h i s  p a y d a t e  had  
b e e n  r e v i s e d  t o  cor rec t  t h e  e r ro r ,  
h e  knew o r  s h o u l d  h a v e  known t h a t  
t h e  c h a n g e  wou ld  a f f e c t  h i s  p a y .  H e  
s h o u l d  h a v e  b e e n  prepared t o  r e f u n d  
excess p a y m e n t s  made t o  h i m  a f t e r  
t h e  A i r  Force had  c o r r e c t e d  t h e  pay- 
d a t e  e r ror .  S i n c e  c o l l e c t i o n  of t h e  
d e b t  is n o t  a g a i n s t  e q u i t y ,  good con-  
s c i e n c e ,  o r  t h e  b e s t  i n t e r e s t s  of t h e  
U n i t e d  S t a t e s ,  t h e  claim may n o t  be 
w a i v e d  u n d e r  1 0  U.S.C. § 2774 ( 1 9 7 6 ) .  

C a p t a i n  Henry  C.  S c h u e l l e r ,  u n i t e d  S t a t e s  A i r  Force, 
requests r e c o n s i d e r a t i o n  of our  C l a i m s  G r o u p ' s  d e c i s i o n  of 
J a n u a r y  8 ,  1 9 8 1 ,  t o  p a r t i a l l y  w a i v e  C a p t a i n  S c h u e l l e r ' s  d e b t  
to  t h e  U n i t e d  S t a t e s  i n  t h e  amoun t  o f  $7 ,763 .77 .  The  d e b t  
arose f r o m  o v e r p a y m e n t s  of p a y  d u r i n g  t h e  p e r i o d  J u l y  1 9 7 8  
to  A u g u s t  1 9 8 0  d u e  to  a n  e r r o n e o u s  p a y  e n t r y  b a s e  d a t e .  
W e  s u s t a i n  t h e  C l a i m s  Group ' s  d e t e r m i n a t i o n  tc  w a i v e  o v e r -  
p a y m e n t s  i n  t h e  amount  of $ 1 , 7 4 6 . 3 1  b u t  t o  d e n y  w a i v e r  of 
o v e r p a y m e n t s  t o t a l l i n g  $ 6 , 0 1 7 . 4 6  t h a t  C a p t a i n  S c h u e l l e r  
r e c e i v e d  a f t e r  h e  became aware t h a t  h i s  p a y d a t e  had  b e e n  
r e v i s e d .  

On J u l y  4 ,  1 9 7 8 ,  C a p t a i n  S c h u e l l e r  was a p p o i n t e d  as  
F i r s t  L i e u t e n a n t  i n  t h e  A i r  F o r c e  a n d  en te red  o n  a c t i v e  d u t y  
a s  a m e d i c a l  o f f i c e r .  A t  t h a t  t i m e ,  C a p t a i n  S c h u e l l e r ' s  
p a y d a t e  was e r r o n e o u s l y  e s t a b l i s h e d  as S e p t e m b e r  3 0 ,  1 9 7 4 ,  
b a s e d  o n  a d e t e r m i n a t i o n  t h a t  t h e  p r i o r  4 y e a r s  d u r i n g  w h i c h  
h e  s t u d i e d  p o d i a t r y  c o u n t e d  a s  c r e d i t a b l e  y e a r s  o f  s e r v i c e .  
The  p a y d a t e  error  r e s u l t e d  i n  C a p t a i n  S c h u e l l e r  b e i n g  p a i d  
as  a L i e u t e n a n t  0-2 and C a p t a i n  0-3 w i t h  o v e r  3 and  l a t e r  
w i t h  o v e r  4 y e a r s  of s e r v i c e  i n s t e a d  of w i t h  2 o r  less y e a r s  
of s e r v i c e .  A t  t h e  t i m e  of h i s  a p p o i n t m e n t ,  t h i s  m e a n t  a 
d i f f e r e n c e  i n  m o n t h l y  b a s e  p a y  of $ 2 6 3 . 7 0  ( $ 1 , 1 0 7 . 9 0  i n s t e a d  
of $844.20 1.  
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I n  J a n u a r y  1979 ,  A i r  Force p e r s o n n e l  corrected C a p t a i n  
S c h u e l l e r ' s  Leave  a n d  E a r n i n g s  S t a t e m e n t  ( L E S )  t o  show h i s  
p a y d a t e  a s  A p r i l  29 ,  1978 ,  wh ich  was based o n  t h e  da t e  
C a p t a i n  S c h u e l l e r  a c c e p t e d  h i s  c o m m i s s i o n  p l u s  h i s  p r io r  
m i l i t a r y  s e r v i c e .  Upon r ece ip t  o f  h i s  LES f o r  J a n u a r y  1979 ,  
C a p t a i n  S c h u e l l e r  c o n t a c t e d  p e r s o n n e l  i n  t h e  A i r  Force 
f i n a n c e  o f f i c e  a n d  i n q u i r e d  as to  t h e  c o r r e c t n e s s  o f  t h e  
r e v i s e d  p a y d a t e .  I n  r e s p o n s e ,  f i n a n c e  p e r s o n n e l  c o n d u c t e d  
a n  i n v e s t i g a t i o n  a n d  v e r b a l l y  i n f o r m e d  C a p t a i n  S c h u e l l e r  o n  
a . n u m b e r  o f  d i f f e r e n t  o c c a s i o n s  t h a t  t h e  p a y d a t e  s t a t e d  o n  
his LES was correct.  I n  December 1979 ,  he was n o t i f i e d  i n  
w r i t i n g  t h a t  h e  was n o t  e l i g i b l e  t o  r e c e i v e  c o n s t r u c t i v e  
s e r v i c e  c r e d i t  f o r  t h e  p e r i o d  of h i s  p o d i a t r i c  t r a i n i n g .  

A l t h o u g h  t h e  p a y d a t e  error was corrected i n  J a n u a r y  
1 9 7 9 ,  C a p t a i n  S c h u e l l e r  c o n t i n u e d  t o  r e c e i v e  p a y m e n t s  b a s e d  
o n  a p a y d a t e  of September 30 ,  1 9 7 4 ,  u n t i l  t h e  o v e r p a y m e n t s  
were d i s c o v e r e d  i n  A u g u s t  1980.  The  A i r  Force recommended 
p a r t i a l  w a i v e r  of t h e  o v e r p a y m e n t s  c o v e r i n g  t h e  p e r i o d  pr ior  
t o  w r i t t e n  c o n f i r m a t i o n  o f  t h e  c o r r e c t i o n  o f  h i s  p a y d a t e  
(December 1 ,  1 9 7 9 ) .  Our  C l a i m s  G r o u p  wa ived  t h e  o v e r p a y -  
m e n t s  p r io r  t o  J a n u a r y  1979  b u t  c o n s i d e r e d  C a p t a i n  S c h u e l l e r  
a t  l e a s t  p a r t i a l l y  a t  f a u l t  a f t e r  h i s  p a y d a t e  was corrected 
i n  J a n u a r y  1 9 7 9 ,  s i n c e  h e  was aware of t h e  c h a n g e  i n  p a y d a t e  
a n d  knew or s h o u l d  h a v e  known t h a t  s u c h  a c h a n g e ,  i f  
correct ,  would  a f f e c t  h i s  e n t i t l e m e n t  t o  p a y  a n d  a l l o w a n c e s .  

C a p t a i n  S c h u e l l e r ,  i n  h i s  o r i g i n a l  r e q u e s t  f o r  waiver,  
c o n t e n d e d  t h a t  ne was n o t  aware o f  t h e  o v e r p a y m e n t s  u n t i l  
J u l y  1 9 8 0 ,  a n d  t h a t  r e p a y m e n t  of t h e  d e 2 t  would impose 
severe f i n a n c i a l  h a r d s h i p  o n  him. C o r r e s p o n d e n c e  f o r w a r d e d  
t o  u s  by S e n a t o r  Jake  G a r n ,  o n  b e h a l f  o f  C a p t a i n  S c h u e l l e r ,  
e x p r e s s e s  S e n a t o r  G a r n ' s  c o n c e r n  t h a t  c o l l e c t i o n  o f  t h e  d e b t  
is a g a i n s t  e q u i t y  a n d  good c o n s c i e n c e  s i n c e  it u n d u l y  
p e n a l i z e s  C a p t a i n  S c h u e l l e r  f o r  a n  e r ror  t h a t  was committed 
by t h e  A i r  Force. 

S e c t i o n  2774 of T i t l e  1 0 ,  U n i t e d  S t a t e s  Code ( 1 9 7 6 ) ,  
p r o v i d e s  o u r  a u t h o r i t y  t o  w a i v e  c e r t a i n  d e b t s  when col lec-  
t i o n  wou ld  be a g a i n s t  e q u i t y  a n d  g o o d  c o n s c i e n c e  a n d  
n o t  i n  t h e  bes t  i n t e r e s t s  o f  t h e  U n i t e d  S t a t e s .  However ,  
s u b s e c t i o n  2 7 7 4 ( b )  p r e c l u d e s  waiver i f  i n  t h e  o p i n i o n  of t h e  
Comptroller G e n e r a l - -  
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"*  * * t h e r e  e x i s t s ,  i n  c o n n e c t i o n  w i t h  
the claim, a n  i n d i c a t i o n  o f  f r a u d ,  misrepre- 
s e n t a t i o n ,  f a u l t ,  or l ack  o f  good f a i t h  on  
t h e  pa r t  of t h e  member * * *," 
We i n t e r p r e t  t h e  word " f a u l t " ,  a s  used  i n  10 U.S.C. 

s 2774,  as i n c l u d i n g  s o m e t h i n g  more t h a n  a p roven  o v e r t  
act  or o m i s s i o n  by t h e  member. Thus ,  w e  c o n s i d e r  f a u l t  
t o  e x i s t  i f  i n  l i g h t  o f  a l l  t h e  f a c t s  i t  is d e t e r m i n e d  
t h a t  t h e  member s h o u l d  h a v e  known t h a t  a n  e r ro r  ex i s t ed  
and  t a k e n  a c t i o n  t o  n a v e  i t  cor rec ted .  L i e u t e n a n t  
L e n n a r t  Wendel,  B-200118, F e b r u a r y  18 ,  1981. T h e  s t a n d a r d  
w e  einploy is t o  d e t e r m i n e  w h e t h e r  a r e a s o n a b l e  p e r s o n  
s h o u l d  have  been  aware t h a t  h e  was r e c e i v i n g  payment i n  
e x c e s s  o f  h i s  p r o p e r  e n t i t l e m e n t .  J o h n  J .  C a r s o n ,  Jr . ,  
B-184514, September  1 0 ,  1975, and P e t t y  O f f i c e r  M u e l l e r ,  
B-193450, F e b r u a r y  2 6 ,  1979. 

I n  t h e  p r e s e n t  case,  C a p t a i n  S c h u e l l e r  was aware of 
t h e  c h a n g e  i n  h i s  p a y d a t e  as r e f l e c t e d  i n  h i s  J a n u a r y  1979 
LES s i n c e  h e  i m n e d i a t e l y  q u e s t i o n e d  t h e  change  w i t h  A i r  
Force o f f i c i a l s .  Between J a n u a r y  and  Decembsr 1979 h e  was 
r e p e a t e d l y  a d v i s e d  t h a t  t h i s  r e v i s e d  p a y d a t e  was, i n  f a c t ,  
correct ,  What is m i s s i n g  from t h e  r e c o r d  b e f o r e  u s  is 
w h e t h e r  C a p t a i n  S c h u e l l e r  knew, or w h e t h e r  t h e  A i r  Force 
a d v i s e d  h im,  how a c h a n g e  i n  h i s  p a y d a t e  would a f f e c t  h i s  
m o n t h l y  b a s e  ?ay. 

Month ly  b a s e  pay  f o r  t h e  u n i f o r m e d  s e r v i c e s  is 
d e t e r m i n e d  on  t h e  b a s i s  of y e a r s  of c r e d i t a b l e  s e r v i c e  w i t h  
i n c r e a s e s  i n  pay o c c u r r i n g  g e n e r a l l y  e v e r y  2 y e a r s .  
37 U.S.C. 55 205, 1009 ( 1 9 7 6 ) .  A c h a n g e  i n  t h e  p a y  e n t r y  
base d a t e  a f f e c t s  pay  s i n c e  i t  r e f l e c t s  t h e  member's y e a r s  
of c r e d i t a b l e  s e r v i c e .  A l t h o u g h  C a p t a i n  S c h u e l l e r  s t a t e s  
h e  d i d  n o t  know he  was o v e r p a i d  u n t i l  J u l y  1980,  w e  b e l i e v e  
h e  s h o u l d  h a v e  known a s  of J a n u a r y  1979 t h a t  a change  i n  h i s  
p a y d a t e  would a f f e c t  h i s  pay, and t h a t  any  f u r t h e r  payment  
of p a y  a t  t h e  r a t e  f o r  o v e r  4 y e a r s  o f  s e r v i c e  would be  
e r r o n e o u s .  W e  d o u b t  t h a t  h e  w o u l d  h a v e  r e p e a t e d l y  i n q u i r e d  
as  t o  t h e  c o r r e c t n e s s  of t h i s  r e v i s e d  p a y d a t e  w i t h o u t  know- 
i n g  or i n q u i r i n g  a b o u t  t h e  pay  c o n s e q u e n c e s  o f  s u c h  a 
change .  Such knowledge o n  h i s  pa r t  carr ied w i t h  i t  t h e  
r e s p o n s i b i l i t y  t o  set  a s i d e  excess amoun t s  of pay  u n t i l  a 
d e f i n i t e  a d m i n i s t r a t i v e  d e t e r m i n a t i o n  c o n c e r n i n g  h i s  
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e n t i t l e m e n t  was mde. S e e  Colonel V7 i l l i am J. L u m k i n s ,  J r . ,  
R-198918,  J a n u a r y  2 6 ,  1 9 8 1 ;  C a p t a i n  David  H .  S c o t t ,  
B-188595,  J u n e  3 ,  1977.  S i n c e  C a p t a i n  S c h u e l l e r  d i d  n o t  
t a k e  s u c h  a c t i o n ,  i t  i s  our  v i e w  t h a t  b e  i s  n o t  f r e e  f r o m  
f a u l t  a n d  t h a t  co l lec t ion  a c t i o n  i s  not a g a i n s t  e q u i t y  a n d  
good conscience n o r  c o n t r a r y  t o  t h e  bes t  i n t e r e s t s  o f  t h e  
U n i t e d  S t a t e s .  

The f a c t  t h a t  t h e  o v e r p a y m n t s  were made t h r o u g h  
a d m i n i s t r a t i v e  e r ror  d o e s  n o t  r e l i e v e  a n  i n d i v i d u a l  who 
is a w a r e  of t h e  P o s s i b i l i t y  h e  i s  b e i n g  o v e r p a i d  f r o m  t h e  
r e s p o n s i b i l i t y  o f  r e f u n d i n g  t h e  o v e r p a y m n t s .  I t  is f u n d a -  
m n t a l  t h a t  persons r e c e i v i n q  money e r r o n e o u s l y  p a i d  bv a 
G o v e r n m n t  a q e n c v  or o f f i c i a l  a c q u i r e  n o  r i g h t  t o  t h e  money; 
s u c h  persons a r e  bound bv e q u i t y  a n d  qood c o n s c i e n c e  t o  make 
r e s t i t u t i o n .  See LumDkins a n d  S c o t t ,  c i t e d  a h o v e .  

A l t h o u q h  C a p t a i n  S c h u e l l e r ' s  f i n a n c i a l  c a p a c i t i e s  m y  
he c o n s i d e r e d  i n  a r r a n q i n q  r e p a y m n t  ( 4  C.F.R. C 1 0 2 . 1 0  
( 1 9 8 2 3 1 ,  t h e  f a c t  t h a t  r e p a v m n t  m v  cause f i n a n c i a l  h a r d -  
s h i p  i s . n o t  s u f f i c i e n t  t o & a u t h o r i z e < w a i v e r .  
H a r r o d ,  B-195889, F e b r u a r y  14, 1980.  

J a m s  T.  

A c c o r d i n q l v ,  t h e  a c t i o n  o f  o u r  C l a i m s  G r o u p  d e n y i n g  
w a i v i r  i n  t h e  a m u n t  of S6,017.46 f o r  e r r o n e o u s  p a y r r e n t s  
made d u r i n g  t h e  per iod J a n u a r y  1979 t o  A u g u s t  1980  is  
s u s t a i n e d .  

)/& :'+ 
Comptroller G e n e r a  1 
of t h e  i J n i t e d  S t a t e s  
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