Y . i LA (.w. @
y T F' P,
/% 0...\\§ //%\\ A//\q \\\\.\xf\%ws
N 9 &Y |
4 ¢ 1 = |
iF: ﬁ
& ! m g
O, sl sl = o 8o =
<= === nOBES
B Jdaa < bt B
M R . FEEFTETTIN .:.."_____ S m M - H.m e
> mRv e 830 DN“,W
w S A oll =l
O ] =Nl s &
<h = /e = ¢ of
20 :
— mnf_







- 3
: - COMPTROLLER GENERAL OF THE UNITED STATES } )JSIB.
e W 2 WASHINGTON D.C. 20548

B-208610 September 1, 1983

The Honorable John P. East
Chairman, Subcomnittee on
Separation of Powers
Committee on the Judiciary
United States Senate

Dear Mr. Chairman:

This is in response to your letters of August 5, 1982 and
August 20, 1982, requesting an investigation into the legality
of certain loan guarantee payments made by the Commodity Credit
Corpeoration (CCC) to various United States banks which financed
exports of domestic agricultural commodities to the Polish Peopie's
Republic (Poland).

The payments in question were made pursuant to offers made
on June 8, 1981 and January 28, 1982, by CCC to repurchase its
aquarantee obligations to certain holders in return for an assign-
ment of the debt covered by those obligations. According to their
terms, the offers exempted the holders from compliance with cer-
tain procedural prerequisites to reimbursement prcvided for in the
reqgulations governing CCC's Export Guarantee Programs GSM-101 and
GSM-102. In your letter, you question whether the provisions of
these offers may have violated CCC's own regulations and whether
any of the resulting payments were therefore illegal. 1In addi-
tion, you ask whether the agreements adequately protect the Gov-
ernment's right of subrogation.

You also express concern regarding proper compliance with
section 205, Title II, of the Urgent Supplemental Appropriation
Act, 1982, Pub. L. No. 97-216. That section prohibits further
payments to Poland during fiscai year 1982 in the absence of a
formal declaration of default or a report from the President ex-
plaining the manner in which the national interest of the United
States has been served by such payments. In your August 20, 1982
letter, you question whether the President's power under the Act
may be delegated.

In order to facilitate our consideration of the issues raised
by your letter, we requested and received a repcrt on the matter
from the Secretary of Agriculture. In his reply, Secretary Block
included copies of the relevant agreement and offers, a memorandum
explaining the legal basis of the January 28, 1982 offer, and the
opinion of the Department of Agriculture (Department) on the sub-
rogation and delegation issues. The Department's position is that
the CCC was authorized by statute to extend the offers, the offers
did not violate departmental regulations, and they did not amount
to an amendment of those regulations. Additionally, the Secretary
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maintains that the terms of the offers adequately protect the
subrogation rights of the Government. Finally, the Secretary
expresses the opinion that the President may delegate his power
under Pub. L. No. 97-216 to the Secretary of State, citing a
Department of Justice opinion.

While we may not agree with all of the legal arguments and
contentions made by the Department ccncerning the cxteat of CCC's
authority to modify the terms and conditions under which its
centracts of guarantee and assurance agreements are issued, we
do not believe that the offers of June 1981 and January 1982,
and the resulting payments by CCC to the banks that accepted
those offers were legally improper. Moreover, we essentially
agree with the Department's position that the terms of the of-
fers and the actual procedures followed by CCC and the Govern-
ment with respect to the matters of subrogation and delegation
were fully consistent with all applicable statutes and regula-
tions and fully protected the Government's legal interests.

CCC made the offers and payments in question as part of two
agricultural payment guarantee programs. The Non-Commercial Risk
Assurance Program (GSM-101), 7 C.F.R. Part 1487 (1982), and the
Export Credit Guarantee Program (GSM=-102), 7 C.F.R. Part 1493
(1982), were established pursuant to the statutory authority of
15 U.S.C. § 714c (1976 & Supp. IV 1980). These programs are de-
signed to protect domestic agricultural exporters against foreign
bank defaults by transferring the risk of loss from exporters and
their financing institutions to CCC. The programs are intended to
"facilitate exportation; forestall or limit declines in exports;
permit exporters to meet competition from other countries; and
increase commercial exports of U.S. agricultural commodities."”

7 C.F.R. 88 1487.1(a) (1982). GSM-102 covers all risks, whereas
GSM-101 covers only non-commercial risks.

Essentially, CCC enters into assurance agreements (GSM-101)
or payment guarantees (GSM-102) with American exporters selling
domestic commodities on credit to forzign buyers who have negoc-
tiated irrevocable letters of credit with banks in their own
countries. The exporter receives a payment guarantee from CCC
which is assignable, together with its account receivable, to an
American bank which, in turn, pays the exporter immediately for
the right to receive the deferred payments from the foreign bank.
The payment obligation is then owed by the foreign bank to the
United States bank. Although different terms are ured in the two
programs--"assurance agreement" in GSM-101 and "paymunt guarantee"
in GSM-102--both programs operate in similar fashion "to protect
the exporter or * * * assignee from * * * defaults * * * by a
foreign bank." 7 C.F.R. 88 1487.2(a) and 1493.2(b).
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The regulations governing the GSM-101 and GSM-102 programs
set forth a specific procedure for the payment of guarantee obli-
gations by CCC. Under sections 1487.8 and 1493.8, the exporter
or its assignee first prcvides a written notice to CCC of a de-
fault by the foreign bank in failing to make a payment when due.
The regulations state that the notice "shall include the assur-
ance agreement number [or payment guarantee number], the amount
due, the date of the bank's refusal to pay, and the reason for
default" (if known, in the case of GSM-102). 7 C.F.R. 88 1487.8(a),
1493.8(a) (1982). sSecondly, 7 C.F.R. 28 1487.8(b) and 1493.8(b)
provide that within 30 days of the notice of default the exporter
or its assignee shall furnish a claim for loss accoumpanied by cer-
tain specific information, including the assurance agreement or
payment guarantee number, certification that a scheduled payment
has not been received, and copies of the foreign bank letter of
credit, the export credit sales contract, bills of lading, and
invoices. CCC will honor the claim for loss after it has deter-
mined that a loss has occurred for which CCC is liable under the
applicable guarantee agreement and regulations. 7 C.F.R.

8§ 1487.9, 1493.9 (1982). The regulations governing both prograns
further provide that "CCC shall only honor claims for losses on
amounts not paid as scheduled."” (Emphasis added.) 7 C.F.R.

88 1487.9(c) and 1493.9(c). 1/

On April 27, 1981, because of Poland's financial difficulties,
the U.S. Government and other western creditor countries agreed
to consolidate and reschedule certain Polish debts. The agreement
between the U.S. and Poland, signed August 27, 1981, inclvded 990
percent of the CCC guaranteed payments owed by Poland and coming
due in 1981. See Attachment A. In order to implement the terms
of the April rescheduling agreement, the CCC extended an offer to
all banks holding GSM-101 assurance agreements and GSM-102 payment
guarantees for credit to Poland (see June 8, 1981 Offer, Attach-
ment B, hereinafter June Offer). The CCC offered to repurchase
its obligations covering payment of P-lish debts due on or before
December 31, 1981, in exchange for the assignment to CCC of all
right, title and interest in the exporters' rights to payment
from Poland under the applicable export sales contract. According
to Secretary Block, CCC has paid out $125.6 million under the June
Offer (as of Octcber 1982).

1/ The latter regulatory provision, governing the GSM-102 program,
goes on to state that notwithstanding the above-quoted portion
of the regulation, CCC has the discretion to declare the entire
amount of the unpaid balance plus accrued interest to be in
default and make payrent on its guarantee accordingly.
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Early in 1982, holders of CCC guarantees informally advised
CCC that the Polish Bank had not made its January payments tc them.
When it became apparent that the Polish Bank would not make the
required payment, CCC made an offer on January 28, 1982 (January
Offer, Attachment C) under terms and conditions that were different
and somewhat more complex than those of the June Offer. 1In the
January Offer, CCC provided for purchase of its outstanding guaran-
tee obligation on a payment-by-payment basis, ocffering the creditors
one of two payment options.

Under the first option, CCC agreed to repurchase the unpaid
obligation at a price equal to the full amount of CCC's obligation,
thereby extinguishing all of CCC's liability for that payment under
the original guarantee. In return, the holder was required to as-
sign to CCC all of its rights, title, and interest to receive the
corresponding payment from the debtor, including any amounts not
covered by CCC's guarantee. CCC would then prorate any moneys
subsequently collected from the debtor between the holder and
CCC based on the ratio of guaranteed to unguaranteed portions af
the debt.

Under the second option, CCC agreed to repurchase the obli-
gation at a price equal to the full amount of the principal com-
ponent of the payment involved, and was relieved of any obligation
to pay interest of six percent per annum on the principal amount
that would otherwise be required. 1In return, the holder retained
all right, title, and interest in the unguaranteed portion of the
payment and would not have to share with CCU in any subsequent
monies it recovered from the debtor.

If the offer was accepted, the holder was required to notify
CCC as to which option was being chosen for a given payment. Ac-
cording to the Department, CCC paid out $203.6 million under the
January Ofier (as of October 1982).

Prior to our consideration of the legal issues involved, we
must address a jurisdictional question. As suggested by CCC in
its memorandum defending the legality of its January Offer, CCC
has broad statutory authority "to act independently of the laws
regulating the expenditures of Federal agencies generally."
B-200103, March 5, 1981. 1In this respect, 15 U.S.C. & 714b pro-
vides that CCC:

"(j) Shall determine the character of and the
necessity for its obligations and expenditures
and the manner in which they shall be incurred,
allowed, and paid.

"(k) Shall have authority to make final and con-
clusive settlement and adjustment cf any claims
by or against the Corporation or the accounts of
its fisecal officers."
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On t e basis of these statutory provisions, our Office has
consistently held that we have no authority tc settle claims
arising under the Commodity Credit Corporation Charter Act,

15 U.S.C. 88 714-714p, or to render opinions that are legally
binding o1: the CCC. B-200654, September 9, 1981; B-200103,

March 5, .981; B-152318, September 3, 1963; B-143722/B-142771,
November 23, 1960; and B-144751i, March 1, 1961 dcwever, as we
pointed out in B-200103, March 5, 1981, "our Oftice nas ti.e right
and the ducy to report to Congress any a~tivity o. expenditure

by the CCC which we regard as illegal." It is on this basis that
we have coisidered your request for our opinion as to the legality
of the CCC's acticns,

Before proceeding to answer your specific question, we would
like to discuss, briefly, an issue that is centr2l to our ar.lysis
and resolution of this case and wlkich may have been the priimary
basis for mich of the congressional concern about CCC's action
in this mat.er. The issue is whether the June and Janvarv Offers
adequately protect the interests of the United States and whether
the resultirg agreements with the banks that accepted those ocffers
place the United States in a position that is at least equivalent
to the position the Government would have been in if CCC had strictly
compiied wit the applicable regulations. As explained at greater
length in oun ' answers to your specific questions, we believe that
in all sign: 'icant respects, including such things as the extent of
CCC's liabil.ty, notice requirements, and subrogation rights, the
terms of the lune and January Offers protect the Government's
interests to substantially the same degree as would the regulations.
Our conclusion upholding the legality of CCC's action in making the
June and Januery Offers is, to a considerable extent, premised on
our view that the interests of the United States are adequately
protected by tue terms of those Offers and the manner in which the
resulting agre2ments were implemented.

Your first question is whether the terms of the June and Janu-
ary Offers violated the CCC's own regulations and resulted in the
CCC making any illegal payments. In its memorandum, which speci-
fically address>s the legality of the January Offer, the CCC sets
forth two legal arguments to defend its position. CCC's second
argument, being the easier to resclve, is addressed first. CCC
argues that the regulations only govern "the rules and conditions
under which CCC is willing to issue its guarantees" which, once is-
sued are subject to mutual adjustment by the parties involved. Thus,
CCC contends that when it made its January Offer, and presumably
its June Offer as weil, it was using its statutory powers under
15 U.S.C. 8 714b " *),(j), and (k) "to make and amend such contracts
as are necessary > the judicious management cf its obligations and
its power to sett : its claims arising under those contracts.”
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While CCC's memorandum does not specifically use the term "waiver,"”
this argument, in our view, is necessarily premised on CC" having
the authority to waive statutory regulations when it so chooses.

As a general proposition, we do not believe that CCC or any other
Federal agency has such authority.

The courts have consistently held that agencies must adhere
to the substantive statutory regulaticns they promulgate, which
have the full force and effect of law. Federal Crop Insurance
Corporation v. Merrill, 322 U.S. 380 (1947}. Thus, the Supreme
Court has said that so long as a regulation remains in effect,
the execut.ve branch is bound by the regulation "which has the
force of law."™ United States v. Nixon, 718 U.S. 683, 695-97
(1974) .

Past decisions of our Office have consistently upheld this
principle as well. See B-181432, February 19, 1976, 53 Comp. Gen.
364 (1973); B=158553, July 6, 1966; 43 Comp. Gern. 31 [1963); and
37 Comp. Gen. 820 (1958). For example, in 37 Comp. Gen. 820, 821
(1958), we said the following:

"It is well established in administrative
law that valid statutory regulations have the
force and effect of law, are general in their
application and may no more be waived thar pro-
visions of the statutes themselves."

We went on to hold that a provision in the regulations adopted
by the Department of Agriculture to implement the Soil Bank Act
that authorized the Administrator of the program to waive any
provision in the regulations in a particular case was invalid. Our
reasoning was summarized as follows:

"In our view, the authority to regulate and to include
in the program such terms and conditions as the Adminis-
trator deems desirable for the specified purposes does
not necessarily imply authority to disregard those

terms and conditions thereby creating an unregulated
area subject only to his discretion. If any agency re-
quires authority to waive its statutory regulation, we
believe that specific statutory authority therefor * * *
should be requested from the Congress."

In another particularly relevant decision=-=53 Comp. Gen. 364
(1973) --we responded to a request from the Department of Agriculture
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as to whether a proposed amendment could be made to the regula-
tions governing CCC's wool price support program that would permit
a "retroactive waiver" of the requirement in the regulations that
payments be based on actual net sales procesds. In that decision,
which relied heavily cn the rationale set forth in 37 Comp. Gen.
820, we held as follows:

"Under well-estabiished principles applied
in numerous decisions of our Office, regulations
promulgated pursuant to express statutory authority,
such as the €CC regqulations here involved, have the
force and effect of law and cannot be retroactively
waived." (Emphasis added.)

Accordingly, it is clear that CCC, like cther Government
agencies or corpcrations, is bound by the general principle that
substantive statutory regulations have the force and effect of
law, and are binding on everyone, including the agency that pro-
mulgates them, unliess and until the regulations are validly
amended or revoked. Certainly, we would not guestion CCC's au-
thority to amend its regulations governing any of its payment
guarantee programs, provided the amended regulations would only
have a prospective application. CCC's argument that its regu-
lations only govern the terms and conditions under which CCC
issues its guarantees which, once issued, are no different than
any other contract which can be mcdified or amended subsegquently
without further reierence to any requirements contained in the
regulations is legally unsupportable.

Implicit in the proposition that substantive regulations
have the force and effect of law and are legally binding on ths
agency that issues them is the principle that whenever a conflict
occurs between a substantive provision in the regulations and a
substantive provision in a related contract, the regulatory pro-
visior is controliing. Otherwise, if an agency was free to in-
corporate terms and conditions into a contract, either at the
time the contract was executed or through a later modification
of the contract that could supersede a substantive regulatcry
provision, the general principle that regulations have the force
and effect of law would be nullified. Accordingly, it is clear
that where a conflict exists between a substantive term in a con-
tract and one in a regulation, the regulatory provision is con-
trolling. See 36 Conp. Gen. 507 (1951).

The fact that an agency is bound by the substantive, statutory
regulations it issues is not dispositive of the question before us,
however. We must now address CCC's other argument which focuses on
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what we believe to be the primary issue in the case. 1In addition

to arguing that the reguiatlons were nct binding, CCC maintains in
its memorandum that "the January 28 offer in no way alters the basic
rights and liability of CCC under its cbligations but instead offers
a possibility of improving CCC's position concerning these obliga-
tions * * # " According to CCC, the reguirement in the January
Offer that holders accepting the Offer notify CCC which option is
being elected, "provides the same notice to CCC as the notice of
default required by the regulations" by alerting CCC of its poten-
tial liability and allowing it to take such steps as it considers
necessary to protect its interest.

In essence, it is CCC's contention that the main provisions
and procedures provided for in the January Offer, and presumably
the June Offer as well, do not substantially differ from the pay-
ment mechanism and procedures set forth in the regqulations. CCC
argues that those differences that did exist were relatively minor
and did not alter the basic rights, lisbilities, and procedural
protections that would otherwise have governed CCC's guarantees
under the regulations. We acree. 1In osur view the differences
between the terms and conditions set forth in the June and Janu-
ary Offers and those provided for in the applicable rsgulations
were not so substantial as to invalidate CCC's guarantee.

While, as stated above, it is g gzrally recognized that sub-
stantive statutory regulations have force and effect of law,
it i. also recognized that agencies have some discretion in com-
plying with what could be deemed to be "procedural" gulations.
For example, in American Farm Lines v. Black Ball Frsight Service,
397 U.S. 532 (1970), the Court held that the Interstate Commerce
Commission was "entitled to a measure n

r M
e et 0 m y

discretion in administer-
inyg its own procedural rules * * * " %iso, in Sun Cil Company
v. Federal Power Commission, 256 F. 233 (5th Cir.-1958) which
involved the authority of the Federal Power Commission to modify,

in effect, certain of its procedural rules, the Court of Appeals
said the following:

"* % * an administrative agency is
its rules. National Labor Relati
€0.; 8 Cir.,; 1950, 184 F.2d 126.
be applied retroactively. National Labor Relations
Board v. National Container Corp., 2 Cir., 1954, 211
F.2d 525. 1In a particular case an administrative
agency may relax or modify its procedural rules and

its action in so doing will not be subjected to judi-
cial interference in the absence a showing of injury
or substantial prejudice. Naticnal Labor Relations
Boarda v. Monsanto=-Chemical Co., 8 Cir., 1953, 205

F.2d 763."
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Qur Office also recognizes a distinction between "procedural"”
and "substantive" regulations in this respect. In 37 Comp. Gen.
820, supra, in which we held that a regulatory provision authoriz-
ing the Administrator of a Department of Agriculture program to
waive substantive provisions in the program regulations was not
valid, we did not object to a waive. of certain procedural require-
ments contained in the regulations. We held:

"Where the agreements were entered into in good
faith and are fully executed, we will not question pay-
ments thereunder for the solie reason that the closing
date for filing agreements or the final date for obtain-
ing the signature of the landlord were not met due to
some unusual circumstances where the purpose of such re-
guirement was otherwise satisfied." (Emphasis added.)

Our decision in B-188741, January 27, 1978, is especially rele-

vant in this respect. In that case we considersd SBA's authority
tc purchase a 3ua?a”¥eed loan even though the lender had faiied to
provide SBA with =z written notification of the borrower's default
within 90 days as prescribed in the applicable regulations. In-
stead, the bank had notified SBA by telephone of the borrower's
delinguency. In a prior decision, B-181432, February 19, 13?6,
sgaré, we had said that we would take c\ceotzan to any t“*u e pay-

ents on defaults arising after the date of the dec1510n "if the
n§t1t@ requirements are not strictly complieé with. However, in
the 1978 decision, we held that SBA could honor its guarantess. 1In
deing so, we reccgnized that where a procedural regulatory require-
ment is involved, an agency is auathorized to waive strict compiiance
with the regulations provided that the purpose of the requirement
is otherwise served. Thus, we said the fOllC}lhg.

fu

" * *# x the issue in the present case involves the
requirement that the notice adhere to a particular form
rather than the more basic issue considered in the ori-
ginal opinic f whethn notice in any form was an absc-
lute requir that this issue of the ffrm
of the notice can proper categorized as procedura
and that precedent does to allow a waiver in zuch
circumstance

5, especially ere the waiver would not ap-
pear to result in any injury either to the Governmen
or non-Goverrment party."
For the following reasons, we believe the holdings in these

decisions are apF; *aole in this case. Under the reguiations gov-
erning the GSM-101 and GSM-102 programs, the holder is reguired

te notify CCC of a "default" by the foreign kank in failing to
make a payment in accordance with the terms of the foreign bkank
letter of credit or related cbligation. 7 C.F.R. 88 1487.8 and
1433.8, As stated by CCC, that only means that the debtor has




B-208¢610

fail=ed to make a payment when due. A formal declaration of default
that would cause the full balance of the loan to become immediately
due and payable which micht trigger other penalties, is not re-
quired under the regulations. The obvious purpose of this kind

of notice requirement is to alert CCC of its imminent liability

and to enable it to take whatever actions are deemed advisable

to protect the Government's interest. See B-181432, February 14,
1976. The regulations further provide that 30 days after the

notice of default the holder shall furnish a claim for loss that
contains a variety of information and documents, the most important
of which is a certification that the scheduled payment has not been
received. This, of course, is the essence of any Government guaran-
teed loan or credit program. That is, since the Government's lia-
bility is merely contingent and not direct, che Government ordinarily
only becomes liable for monies that the debtor has not paid wh

due. 7 C.F.R. 8% 1487.9(c) and 1493.9(c).

Comparing the procedures as set forth in the regulations first
with the terms of the June Offer, reveals that the mechanism pro-
vided for in the June Gffer would furnish CCC with essentially the
same information and would put CCC in basically the same position
as would exist under the regulations. First, it is clear that CCC
was well aware of Poland's financial difficulties and the impending
1t. In fact, the June Offer was made to implement the debt
:duling agreement the United States and Poland had entered in-
to when it became apparent that Poland was about to default on the
CCC guaranteed lcans (as well as on debts owed to other western
creditors). Thus, CCC certainly had the equivalznt of the formal
notice of default. More importantly, the June Offer provided that
CCC would not honor its guarantee by making any payments to holders
before the debt involved had become due. This accomplished the
same purpose as the regulation requiring holders to certify that
the scheduled payment had not been made. Thus, the contingent na-
ture of CCC's liability under the GSM-101 and 102 programs wa
of the June Offer. Also, paragraph 4 o
the holder to submit a variety of infor

to accept the offer that was similar t

under the regulations in connection wi
r lcss. In all other material aspects, in-
ding such thinas as CCC's liability for unpaid interest and
subrogation rights, the June Offer contained terms that
were at least equ1valent to those set forth in the regulations.

e
rr ooy
"
-

oo ol (0 ]
0]

"

A comparison of the terms of the provisions in the January
Offer with those in the regulutions yields the same result, First,
with respect to the notice requirement, CCC remained fully aware
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at =11 times of Poland's difficulties in making payments when
on these loans and letters of credit. 1Indeed, that bnowiedg
preciusely what motivated CCC to make the Jaruary Offer as
the prior June QOffer. Second, although the January Offer
terss that may have been somewhat more complex than those
in the June Offer, or in the regulations, especially with
the opportunity afforded hclge:s to chcose bBetween two
payment options, we a i position wvas
tially the same Bd c o uld have
case had pa/rent been made strictiy in accordamce with the
tions. Third, and perhaps most importantly, we believe that
contingent nature of CCC's liability was preserved under eif
pay=ent option.

With respect to the latter poin in
its memorandum taa* the Janua*y Offe ay-
ments® that had g i s=-
siens with CCC's 1 ja; 'eoresen:at.\es, we weres assured that

was in fact the case and that CCC did not make any
holder under either option _ulea- payment from the
due. Finally, our own examinati
Offser, including thke ,e*xplt‘on o:
to which the Offer applied and
*ntersst accruing “after the due
vides further support for CCC':

w ] eds ere m d
Offe the ho =
n opt or tc the paymen st
could erpreted as allowing o
lder o a "def 3y the « ver
sons herein, ot bel ult
and ror thi pretat er,
leved Januar llow ke
ders shortl the
have , we d ther
the U tes woul uffe
: of i then a ha pren
n premis lis ithe
s de the hen which
d presuma een sed f¢
ordance ight brogat
asfaulted cass would |
r terms of 1tee e the
- | t time t In case,
ernment ve suffe ha dverse
sition, w not be i hol those p
e 3llaqa1 ans should now covered. -181432
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Accordingly, it is our view that from a substantive stardpoint,
the terms and conditiens :sverrzﬂg payment by CCC under the June
and January Offers were substantially the saﬁs as those in the recu-
lations. That is, bsfore payme ent cou 1d be made by CCC, the debteor
would have faileé tc make a scheduled payment, CCC woulé have been
fully aware that the payment had not been made, and CCC would have

cbtained the same rights of subrogation that it wozld have gained

I

under the réqu13§1cn§. Ferthermore, CCC's liakility under the
June and January Offsrs wou kave bs=en no greater and actually

may have been smaller tha
had besn made strictly in 2

have been the cass if payments
3ne§ with the reguiation. In
cther words, if CCC agéer the regulations it wculd
still have been fequfred ia ma k : {or fargser onss)
£o holders once they had submi rotice of default to

m:,‘
My W e

.

€CC ard a subseguent clai= for ic our view that the
éiffersnces between the terms January Offers, on
the on= hand and the appli c;olé reg&‘ visions on the othsr,
are essentially procedurai in erely equivalent
methoés of accomplishing the erefore, we belicve
that CCC was authorized to ive the "procedural”
regulatory provisions in g ndedé th

January Offers. Acc::dinﬂly, n thsse

to comply strictly egulat

allowing holders to date i

or render the payments it made illegal.

In your lett sc rai
effers provide ad regati
regulations, 7 87.%2(d)
the heclder o subn trument
bolder's rights for the unt of ¢
fault under the applicable export
tary E.ock in kis letter £0 us, pa
paragraph 2 of the Janusa Offer r:
€CC with the same rights of subrog:
graph 2 of the June Offer prcvides

*The holder of the 3 'SS
to CE€C, for each obligatien ri
title, ané interest in t sh eb
ligor for the éQf;éS;O\éiiq nousnt

cf that obligation."

Similarly. pa :ely fulfills
the r=gquireme C's subrogation

rights,

i =
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Your final question is whether the President may delegate
the power assigned to him under section 205 of Title II, Urgent
Supplemental Appropriations Act 1982, Pub. L. No. 97-216. That
section provides that:

* * * * no funds may be paid out of the Treasury

of the United States or out of any fund of a Gov-
ernment corporation to any private individual or
corporation in satisfaction of any assurance agree-
ment or payment guarantee or other form of loan
guarantee entered into by any agency or corporation
of the United States Government with respect to
loans made and credits extended to the Pclish
People's Republic, unless the Polish People's Re-
public has been declared to be in default of its
debt to such individual or corporation or unless
the President has provided a monthly written revort
to the Speaker of the House of Representatives and
the President of the Senate explaining the manner
in whi:h the national interest of the United States
has be :n served by any pavments during the previous
month under loan guarantee or credit assurance
agreement with respect to locans made or credits
extended to the Polisn People‘s Republic in the ab-
sence of a declaration of default." (Emphasis in
the original.)

An identical provision applicable to 1983 fiscal year funds is
set forth in section 621 of the Agriculture, Rural Development,
and Related Agencies Appropriation, Fiscal Year 1983, Pub. L.
No. 97-370, approved December 18, 1982.

Secretary Block, in his letter to us, concurs in the view
of the Department of Justice that the President has the authority
to delecgate to the Secretary of State the reporting requirements
contained in section 205 of Pub. L. No. 97-216. 3/ We concur.

3/ The Secietary's letter did not refer to section 621 of
Pub. L. No. 97-370 since it had not yet been enacted.
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The President is authorized by 3 U.S.C. 88 301-303 to
"designate and empower the head of any department or agency
in the executive branch" to perform any function, i.e., "any
duty, power, responsibility, authority, or discretion vested
in the President" by law, so long as the law "does not af-
firmatively prohibit" the delegation. See B-205154, Septem-
ber 21, 1982. That legislation further provides that the
designation and authorization shall be in writing and shall
be published in the Federal Register.

Clearly, there is nothing in section 205 of Pub. L. No.
97-216 or in section 621 of Pub. L. No. 97-370 (or their
legislative histories for that matter) that would restrict or
prohibit the President from delegating the responsibility vested
in him by those provisions. Since the Secretary of State is
charged with the responsibility of managing foreign affairs,

22 U.S.C. 8§ 2656 (1970), it is entirely logical that the Presi-
dent would delegate his reporting duties under Pub. L. No.

97-216 and Pub. L. No. 97-370 to the Secretary of State. The
President did, in fact, delegate the functions vested in him by
section 205 of Pnb. L. No. 97-216 to the Secretary of State and
the delegation was published in the Federal Register (Exec. Order
No. 12390, 47 Fed. Reg. 47799 (1982)), thus complying with the
procedural requirements of 3 U.S.C. 8§ 302.

Accordingly, it is our conclusion that the responsibility
vested in the President by Pub. L. No. 97-216 (and Pub. L. No.
97-370) of reportirg to the Congress, to explain how the national
interest of the United States was served by making payments on
guaranteed loans or credits extended to Poland without declaring
Poland to be in default, could properly be delegated to the
Secretary o¢f State.

We trust that the foregoing opinion will be of assistance
to you.

Sincerely yours,

:>7QLQ%§;\ '
Comptroller|genéral
of the United States
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