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Ten employees  o f  Merit Sys t ems  Protec- 
t i o n  Board were selected f o r  p r o m o t i o n  
e f f e c t i v e  DecemSer 13 ,  1981. Due t o  
b u d g e t  c u t s ,  t h e  Managing Director 
announced on December 16 t h a t  a l l  promo- 
t i o n s  would be s u s p e n d e d .  These  10 pro-  
m o t i o n s  were n o t  p r o p e r l y  r evoked  b e f o r e  
t h e y  became e f f e c t i v e  and are retroac- 
t i v e l y  e f f e c t i v e  on  December 13, 1981. 

E i g h t  employees  o f  t h e  Merit S y s t e m s  
Protection Board were s e l e c t e d  f o r  pro- 
mot ion  e f f e c t i v e  December 2 7 ,  1981,  o r  
l a t e r .  Due t o  b u d g e t  cu ts ,  t h e  Managing 
Director announced on  December 16 t h a t  
a l l  p r o m o t i o n s  w o u l d  be suspended .  
T h e s e  p r o m o t i o n s  were  e f f e c t i v e l y  
r e v o k e d ,  e v e n  t h o u g h  w r i t t e n  n o t i f i c a -  
t i o n  was n o t  i s s u e d  u n t i l  December 29.  
T h e r e  is  n s  b a s i s  t o  allow r e t r o a c t i v e  
p r o m o t i o n s  f o r  t h e s e  e i g h t  employees .  

The i s s u e  i n  t h i s  d e c i s i o n  is t h e  e n t i t l e m e n t  o f  18 
employees  of t h e  i-lerit S y s t e n s  Pro tec t ion  Board (MSPB or 
Board )  t o  r e t r o a c t i v e  p ro rno t ions  wnere t h e  p r o m o t i o n s  were 
suspended  d u e  to  a c u t  i n  t h e  MSPR's F i sca l  Year 1982  appro-  
p r i a t i o n s .  We h o l d  t h a t  t h e  10 p r o m o t i o n s  w h i c h  became 
e f f e c t i v e  p r io r  to  t h e  p r o m o t i o n  f r e e z e  are  r e t r o a c t i v e l y  
e f f e c t i v e ,  b u t  t h a t  t h e  r e m a i n i n g  e i g h t  p r o m o t i o n s  s c h e d u l e d  
t o  b e  e f f e c t i v e  a f t e r  t h e  announcement  of tr,e p r m o t i o n  
f r e e z e  were p r o p e r l y  r evoked  and may n o t  be imFlzmented 
r e t r o a c t i v e l y .  

T h i s  d e c i s i o n  is i n  r e s p o n s e  t o  a request fro!n 
M r .  R i c h a r d  R e d e n i u s ,  Xanaging Director of t he  [ISPB. Corn- - 
ments  s u p p o r t i n g  t h e  NSPB p o s i t i o n  were s u b m i t t e d  by t h e  
MSPB P r o f e s s i o n a l  A s s o c i a t i o n .  
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Of the 18 MSPS employees in question, 10 were scheduled 
for promotion effective December 13, 1981; 6 were scheduled 
for promotion effective December 27, 1981; and 2 were to be 
promoted in January and February 1982. The MSPB's Managing 
Director had signed a Standard Form 52, "Request for 
Personnel Action" (SF-52), for each promotion in the 
Washington, D.C., office. In the case of promotions in the 
MSPB's regional offices, the appropriate regional director 
had signed the SF-52's. The SF-52's stated no conditions on 
the promotions. However, no Standard Form 50, "Notification 
of Personnel Action" (SF-50), was ever transmitted to any of 
the employees due to the subsequent suspension of the promo- 
tions. 

On December 15, 1981, the continuing resolution passed 
by Congress made a 16 percent cut in MSPB's Fiscal Year 1982 
appropriation. As a result of this budgetary cut, on 
December 16, 1981, MSPB's Managing Director orally notified 
the agency's Office of Personnel to suspend the processing 
of the 18 promotions. Then, on December 29, 1981, MSPB's 
Director of Personnel notified office heads and regional . 
directors in writing that all previously authorized promo-: 
tions for the named employees were suspended at that time,? 
until fundirig permitted their further processing. The 
promotions were reprocessed in July 1982. 

The General Counsel of the MSPB argues that for the 16 
employees whose promotions were to be effective before 
December 29, an SF-52 was executed €or each employee by a 
duly authorized official and there were no conditions or 
discretionary acts to be completed before the promotions 
would become effective. Since the December 29 notice was 
the first written notice to the affected employees, the 
General Counsel concludes that these employees, "entered 
into duty on the effective dates of promotion," and that the 
attempted revocation of their promotions by the December 29 
memorandum cannot be supported. As to the two employees 
scheduled for promotion in January and February 1982, the 
General Counsel concedes that the December 29 memorandum 
effectively revoked these promotions. 

The MSPB Professional Association represents four of 
the 18 employees (two scheduled for promotion on December 13 
and two scheduled for promotion on December 27, 1981). The . 
Association concurs with the position of the MSPB General - 
Counsel that promotions authorized to be effective prior to 
December 29, 1981, were effective on those dates and, there- 
fqre, the employees are entitled to retroactive promotions. 

r . .  -. . .  ~ ...__ 
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AS the General Counsel of the MSPB notes, it is settled 
that to be entitled to the rights and salary associated with 
a given position in the Federal service, the person claiming 
entitlement (1) must have been appointed to the position by 
one with the authority to make such an appointment, and 
( 2 )  must have entered on duty in that position. National 
Treasury Employees Union v. Reagan, 663 F.2d 239 ( D . C .  Cir. 
1981 1 .  

An appointment to a position takes place when the last 
act to be done by the appointing official is performed. 
Marbury v. Madison, 5 U.S.  ( 1  Cranch) 137, 156 (1803). 
Completion of the 3F-50 is not the "last act" required of 
the appointing authorities within the meaning of Marbury v. 
Madison. NTEU v. Reagan, at 246. Rather, completion of the 
SF-52 by an authorized official may serve as such a "last 
act." gee B-179323, May 16, 1974.- 

As to entry on duty, where a promotion involves no 
fundamental changes in duty, the employee enters on duty in 
the new position on the date the official having authority: 
to make the promotion, approves the promotion, unless it is 
stipulated that the promotion shall be effective from some- 
subsequent date. 3 Comp. Gen. 559 (1924). Further, the 
date of approval on the SF-52 or a subsequent date as may be 
administratively fixed on the SF-52 constitutes the 
effective date of promotion. B-179323, cited above. 

Even if an appointment or promotion is made, it may be 
revoked by an authorized official before the employee enters 
onto duty in the new position. NTEU v. Reagan, at 247; see 
.also Pratte v. National Labor Relations Board, 683 F.2d 
1038, 1043 (7th Cir. 1982). To be effective, the revocation 
must serve to effectively prevent the employee from entering 
on duty in the position. See NTEU v. Reagan, at 248. 

In the case of the 18 promotions in question, the 
authority of MSPB's Managing Director and the respective 
regional directors to approve the promotions is not at 
issue. The SF-52 in the case of each promotion was com- 
pleted and signed by the above authorized officials, and no 

. conditions were set on the promotions. Since all or a large 
majority of employees to be promoted did not change basic 
duties i r l  tneir new positions, it is necessary to look at 
the date the appointing officials selected them for promo- 
tion to determine when they entered on duty in their new 
positions. These dates, as set forth in the SF-52's, 
constitute the effective dates of promotion. As the ele- 
ments of an effective appointment were thus satisfied, the 
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only i s s u e  r e m a i n i n g  c o n c e r n s  w h e t h e r  any  o f  t h e  p r o m o t i o n s  
were r e v o k e d  before t h e  employees  e n t e r e d  i n t o  t h e i r  new 
p o s i t i o n s .  

t o  b e  e f f e c t i v e  December 13, t h e s e  employees  e n t e r e d  on 
d u t y  i n  t h e i r  new p o s i t i o n s  b e f o r e  t h e  MSPB a p p r o p r i a t i o n  
w a s  c u t  and  b e f o r e  any  p romot ion  f r e e z e  or s u s p e n s i o n  w a s  
announced.  T h e s e  p r o m o t i o n s  were n o t  p r o p e r l y  r evoked  and 
must  be  made r e t r o a c t i v e l y  e f f e c t i v e  i n  t h e  a b s e n c e  o f  
a d v e r s e  a c t i o n  p r o c e d u r e s  demot ing  t h e s e  employees .  See 
R i c h a r d  B. P i x t o n ,  B-187028, October 1 ,  1976. T h i s  s i t u a -  
t i o n  is a n a l o g o u s  t o  t h o s e  i n d i v i d u a l s  who were a p p o i n t e d  
and  e n t e r e d  o n  d u t y  p r ior  t o  r e v o c a t i o n  of t h e i r  a p p o i n t -  
ments  u n d e r  P r e s i d e n t  Reagan ' s  h i r i n g  f r e e z e .  Those  
i n d i v i d u a l s  were h e l d  t o  be employees ,  and  t h e  a t t e m p t e d  
s u b s e q u e n t  r e v o c a t i o n  o f  t h e i r  a p p o i n t m e n t s  w a s  h e l d  t o  be 
i n v a l i d .  NTEU v. Reagan,  663 F.2d 239, 248, ci ted above.  

With r e g a r d  to  t h e  10 employees  whose p r o m o t i o n s  were 

With  r e g a r d  t o  t h e  e i g h t  MSPB employees  w i t h  promotions 
to  b e  e f f e c t i v e  December 27, 1981, or l a t e r ,  w e  be l ieve  
t h e s e  p r o m o t i o n s  were e f f e c t i v e l y  r evoked  by t h e  o r a l  n o t i -  
f i c a t i o n  o f  s u s p e n s i o n  by t h e  MSPB Managing Director t o  t h e  
O f f i c e  o f  P e r s o n n e l .  I t  a p p e a r s  f rom t h e  record b e f o r e  u s  
t h a t  t h e  announcement  o f  t h e  Managing Director was s u f f i -  
c i e n t  to s u s p e n d  t h e  p r o c e s s i n g  of t h e  e i g h t  p r o m o t i o n s  n o t  
y e t  c o m p l e t e d ,  w h e t h e r  t h e  employees  were l o c a t e d -  
Washington ,  D.C., or i n  t h e  r e g i o n a l  o f f i c e s .  The 
December 29 memorandum by t h e  Director o f  P e r s o n n e l  m e r e l y  
documented t h e  pr ior  a c t i o n  by t h e  Managing Director, and w e  
know o f  no  r e q u i r e m e n t  t h a t  r e v o c a t i o n  of a p romot ion  b e  
communicated t o  t h e  employee b e f o r e  i t  t a k e s  e f f e c t .  S e e  
a l so ,  Da lbey ,  e t  a l .  v .  Navy, MSPB Docket  N o .  SF075209091, 
November 25, 1981, where  t h e  Board uphe ld  r e v o c a t i o n  o f  pro- 
m o t i o n s  announced  on  Augus t  2 ,  1979, t o  be e f f e c t i v e  o n  
Augus t  20, b u t  wi thdrawn by t h e  a p p o i n t i n g  o f f i c i a l  on  
Augus t  16 d u e  t o  a l l e g a t i o n s  o f  preselection. F e d e r a l  Merit 
Sys t ems  Reporter, X-5163,5164 (1979-1981). S e e  also 
45 Comp. Gen. 99 (1965). 

Our d e c i s i o n s  a l l o w i n g  r e t r o a c t i v e  p r o m o t i o n s  are 
d i s t i n g u i s h a b l e  s i n c e  t h e r e  is no e v i d e n c e  o f  a d m i n i s t r a t i v e  
or c le r ica l  error i n  t h i s  case which ( 1 )  p r e v e n t e d  a 
per-ioTnel a c t i o n  f rom b e i n g  e f f e c t e d  as  o r i g i n a l l y  i n t e n d e d , .  
( 2 )  r e s u l t e d  i n  n o n d i s c r e t i o n a r y  a d m i n i s t r a t i v e  r e g u l a t i o n s  - 
or pol ic ies  n o t  b e i n g  c a r r i e d  o u t ,  o r  ( 3 )  d e p r i v e d  t h e  
employee o f  a r i g h t  g r a n t e d  by s t a t u t e  or r e g u l a t i o n .  S e e  
Douq las  C .  B u t l e r ,  58 C o m p .  Gen. 5.1 (1978). Al though  t h e '  ' 
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appropriate officials had approved these promotions and all 
that remained to effecuate them was a series of ministerial 
acts, we hold that these eight promotions were properly 
revoked prior to their effective dates. Thus, there was no 
delay or omission in processing the promotions that would 
constitute an administrative or clerical error which would 
support retroactive promotions. See Butler, cited above. 

Accordingly, we hold that the 10 promotions scheduled 

’ 

for December 13 were effective on that date and must be 
implemented retroactively. 
remaining eight promotions scheduled for December 27 or 
later were properly revoked by the MSPB Managing Director 
prior to their effective dates and may not be made retroac- 
tively effective. 

However, we hold that the 

c 2 . L  L 
Compt ller General 
of the United States - 

. 
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