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DIGEST: 

A Marine who r e s i d e d  i n  a community prop- 
e r t y  s t a t e  f i l e d  a claim w i t h  t h e  Marine 
Corps f o r  loss  and damage i n c u r r e d  i n  t h e  
sh ipment  o f  h i s  household  goods  i n c i d e n t  
t o  h i s  m i l i t a r y  s e r v i c e .  P r i o r  t o  set t le-  
ment o f  h i s  claim, he w a s  murdered by h i s  
w i f e .  Even though a p o r t i o n  o f  t h e  claim 
c o v e r s  p r o p e r t y  i n  which t h e  w i f e  had a n  
i n t e r e s t  i n  owner sh ip  and even though s h e  
is h i g h e s t  o n  t h e  l i s t  o f  c l a i m a n t s  pro-  
v i d e d  under  t h e  M i l i t a r y  Members' and 
C i v i l i a n  Employees' C l a i m s  A c t ,  31  U . S . C .  
S 3 7 2 1 ,  s h e  is n o t  e n t i t l e d  t o  payment f o r  
any p o r t i o n  o f  t h e  claim as t h e  member's 
s u r v i v i n g  spouse  s i n c e  s h e  f e l o n i o u s l y  
caused  h i s  d e a t h .  Payment o f  t h e  e n t i r e  
claim shou ld  be  made t o  t h e  member's s u r -  
v i v i n g  c h i l d r e n  o f  h i s  p r e v i o u s  m a r r i a g e  
who are  n e x t  i n  t h e  o r d e r  o f  p r i o r i t y  o f  
claimants under  t h e  A c t .  

T h i s  is i n  r e s p o n s e  t o  a request f o r  a d e c i s i o n  as  t o  
t h e  p r o p e r  method f o r  t h e  se t t lement  o f  t h e  claim o f  Gunnery 
S e r g e a n t  John  F. Cassel,  F l ee t  M a r i n e  Corps Reserve  
( D e c e a s e d ) ,  f o r  a m o u n t s  due  as  a r e s u l t  o f  damage i n c u r r e d  
i n  h i s  sh ipment  o f  household  goods.  The r e q u e s t  was sub- 
m i t t e d  by t h e  d i s b u r s i n g  o f f i c e r ,  H e a d q u a r t e r s  U.S. Marine  
Corps ,  A r l i n g t o n ,  V i r g i n i a .  

W e  f i n d  t h a t  payment shou ld  n o t  be  made to  t h e  widow o f  
S e r g e a n t  Cassel i n  s p i t e  of t h e  f a c t  t h a t  s h e  had an owner- 

' s h i p  i n t e r e s t  i n  a p o r t i o n  of t h e  l o s t  and damaged p r o p e r t y  
cove red  by t h e  claim. The  e n t i r e  amount shou ld  be  p a i d  to  
S e r g e a n t  Cassel 's s u r v i v i n g  c h i l d r e n .  

S e r g e a n t  John  F. Cassel was r e l e a s e d  from a c t i v e  d u t y  
and t r a n s f e r r e d  t o  t h e  F l e e t  Marine Corps  Rese rve  on Au- 
g u s t  5, 1978,  a f t e r  20 y e a r s  of a c t i v e  s e r v i c e .  H e  s e l e c t e d  
S p a r k s ,  Nevada, as h i s  home, and he  and h i s  w i f e ,  Nancy, 
moved t h e r e .  T h e i r  household  goods were sh ipped  t h e r e  
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a t  Government expense  from h i s  l a s t  d u t y  s t a t i o n ,  Oceanside,  
C a l i f o r n i a ,  a s  a u t h o r i z e d  by 37  U.S.C. S 4 0 6 ( g ) .  I n  J u l y  
1979 he  f i l e d  a p r o p e r t y  loss claim w i t h  t h e  s e r v i c e  f o r  
loss and damage t o  h i s  household  goods d u r i n g  sh ipment  from 
C a l i f o r n i a  t o  Nevada. 

On August 2 2 ,  1979,  p r i o r  t o  s e t t l e m e n t  o f  h i s  loss and 
damage claim, S e r g e a n t  Cassel w a s  s h o t  and k i l l e d  by h i s  
w i f e ,  Nancy. She  w a s  l a t e r  c o n v i c t e d  of  second-degree 
murder  i n  c a u s i n g  h i s  d e a t h  and s e n t e n c e d  t o  20 y e a r s  i n  
p r i s o n .  

The Marine Corps  h a s  p a i d  other d e c e d e n t  b e n e f i t s  
a r i s i n g  o u t  o f  S e r g e a n t  Casse l ' s  d e a t h  i n  e q u a l  amounts to  
h i s  f o u r  c h i l d r e n  by h i s  p r w i o u s  marriage. A t  i s s u e  here 
is t h e  d i s t r i b u t i o n  o f  payment on h i s  p r o p e r t y  loss and 
damage claim, which has  been approved by t h e  s e r v i c e  for 
payment i n  t h e  amount  of $3 ,948 .  The d i s b u r s i n g  o f f i c e r  
q u e s t i o n s  whether  payment o f  t h i s  claim or  any p a r t  t h e r e o f  
shou ld  be made t o  S e r g e a n t  Cassel 's  w i d o w ,  Nancy, or t o  h i s  
c h i l d r e n .  

T h i s  matter h a s  been c o n s i d e r e d  by s e v e r a l  m i l i t a r y  
legal  a d v i s e r s ,  b u t  t h e i r  o p i n i o n s  resul ted i n  c o n f l i c t i n g  
c o n c l u s i o n s .  I t  was g e n e r a l l y  s u g g e s t e d  t h a t  t h e  claim 
shou ld  be s e t t l ed  i n  acco rdance  w i t h  s e c t i o n  2115 of chap- 
ter 21, Manual of t h e  Judge  Advocate  G e n e r a l  o f  t h e  Navy. 
C h a p t e r  21 o f  t h e  Manual p r o v i d e s  r e g u l a t i o n s  f o r  t h e  Navy, 
i n c l u d i n g  t h e  Marine Corps, f o r  s e t t l i n g  claims u n d e r  t h e  
M i l i t a r y  P e r s o n n e l  and C i v i l i a n  Employees' C l a i m s  A c t  o f  
1964 ( p r e v i o u s l y  31 U.S.C. S S  240-243)  now c o d i f i e d  i n  
31 U.S.C. S 3721 .  See Pub. Law 97-258, S e p t .  1 3 ,  1982,  
96 Sta t .  973-974. Section 2115 of c h a p t e r  21 of  t h e  Manual 
p r o v i d e s  t h a t  when a member is deceased h i s  " s u r v i v o r "  may 
submi t  a claim for h i s  l o s t  or damaged personal .  p r o p e r t y ,  
and t h a t  t h e  order of p recedence  among s u r v i v o r s  g i v e s  t h e  
s u r v i v i n g  spouse  p r i o r i t y ,  fo l lowed  by t h e  s u r v i v i n g  
c h i l d r e n .  The  r e f e r e n c e d  l e g a l  o p i n i o n s  o b s e r v e  t h a t  i n  
most s t a t e s  p u b l i c  p o l i c y  or s t a t u t e  requires  t h e  termina- 
t i o n  of an i n d i v i d u a l ' s  r i g h t  t o  b e n e f i t  or i n h e r i t  from a 
d e c e d e n t  (or  from h i s  e s t a t e )  i f  t h e  s u r v i v o r  u n l a w f u l l y  or 
i n t e n t i o n a l l y  caused  t h e  d e a t h  o f  t h a t  pe r son .  However, 
a c c o r d i n g  t o  one of t h e  o p i n i o n s ,  w h i l e  there was a Nevada 
law, NRS 134.130,  i n  e f f e c t  a t  t h e  t i m e  o f  t h i s  i n c i d e n t  
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which p r o h i b i t e d  t h e  i n h e r i t a n c e  of p r o p e r t y  of t h e  d e c e d e n t  
by one c o n v i c t e d  o f  murder ing  t h e  deceased ,  t h e  p r o v i s i o n  
was a t  t h a t  t i m e  o n l y  i n c l u d e d  among s t a tu t e s  gove rn ing  
separate p r o p e r t y  ( p r o p e r t y  which d o e s  n o t  be long  to t h e  
marital  community b u t  t o  o n l y  one o f  t h e  s p o u s e s ) .  

Thus, on  t h e  basis  t h a t  t h e  Nevada s t a t u t e  d i d  n o t  
p e r t a i n  t o  p r o p e r t y  of t h e  mar i ta l  community, and i n  t h e  
absence  o f  any e s t a b l i s h e d  p u b l i c  p o l i c y  i n  Nevada t o  t h e  
c o n t r a r y ,  it was p o s t u l a t e d  t h a t  Nancy Cassel might  be e n t i -  
t l e d  t o  t h e  e n t i r e  amount o f  t h e  claim f o r  t h e  loss and 
damage o f  t h e i r  community p r o p e r t y .  Another  of t h e  l e g a l  
o p i n i o n s ,  p r o v i d e d  by t h e  Judge  Advocate Genera l  of ' the  
Navy, s t a t e s  t h a t  t h e  claim is  n o t  governed  by s t a t e  inhe r -  
i t a n c e  laws and s u g g e s t s  t h a t  payment o f  t h e  claim to  Nancy 
Cassel is  c o n t r a r y  to  p u b l i c  p o l i c y  and,  t h e r e f o r e ,  a claim 
by S e r g e a n t  Cassel ' s  c h i l d r e n  shou ld  r e c e i v e  p r i o r i t y .  As 
is e x p l a i n e d  below, w e  a g r e e  w i t h  t h i s  view. 

Although most o f  t h e  amount due  on S e r g e a n t  Cassel 's 
claim a p p a r e n t l y  c o v e r s  p r o p e r t y  which under  Nevada l a w  
be longed  t o  him and h i s  w i f e  a s  a mar i ta l  community, as  a 
claim f o r  t h e  loss  o f  p e r s o n a l  p r o p e r t y  i n c i d e n t  t o  h i s  
s e r v i c e  i n  t h e  Armed Forces, payment t h e r e o f  under  t h e  
a u t h o r i t y  o f  t h e  C l a i m s  A c t ,  31 U.S.C. S 3721, is t h e  e x c l u -  
s i v e  remedy f o r  t h e  loss .  See  F i d e l i t y - P h e n i x  I n s u r a n c e  
- Co. v. Un i t ed  S t a t e s ,  111 F. Supp. 899 (N.D.  C a l .  1 9 5 3 ) ,  
a f f i r m e d ,  2 2 2  F.2d 942 ( 9 t h  C i r .  1 9 5 5 ) ,  and Wallis v. Uni ted  
S t a t e s ,  126 F. Supp. 673 (E.D.N.C. 1954) .  

S i n c e  under  t h e  C l a i m s  A c t  t h e  head o f  t h e  agency is 
g i v e n  f u l l  a u t h o r i t y  t o  s e t t l e  claims f a l l i n g  w i t h i n  i t s  
p r o v i s i o n s ,  and s i n c e  such  s e t t l e m e n t s  are f i n a l  and conclu-  
s i v e  (31  U.S.C. S 3 7 2 1 ( k ) ) ,  w e  do  n o t  r e n d e r  d e c i s i o n s  on 
t h e  merits o f  i n d i v i d u a l  claims. However, s i n c e  t h e  ques -  
t i o n  i n  t h i s  case r e l a t e s  to  c o n s t r u c t i o n  o f  t h e  s t a t u t o r y  
scheme, w e  f i n d  it a p p r o p r i a t e  f o r  our c o n s i d e r a t i o n .  

The p r o v i s i o n s  o f  31 U.S.C. S 3 7 2 1 ( b )  and ( h ) ,  which 
are p e r t i n e n t  h e r e ,  are a s  f o l l o w s :  - 

" ( b )  The head of an  agency may s e t t l e  
and pay n o t  more t h a n  $15 ,000  f o r  a claim 
a g a i n s t  t h e  Government made by a member o f  
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t h e  uniformed s e r v i c e s  unde r  t h e  j u r i s d i c t i o n  
of t h e  agency  or by an  off icer  or employee of 
t h e  agency f o r  damage t o ,  or loss of ,  per -  
s o n a l  p r o p e r t y  i n c i d e n t  t o  s e r v i c e .  A claim 
a l lowed under  t h i s  s u b s e c t i o n  may be p a i d  i n  
money or t h e  p e r s o n a l  p r o p e r t y  r e p l a c e d  i n  
k i n d  . 

* * * * * 

" ( h )  The head o f  t h e  agency-- 

" ( 1 )  may se t t l e  and pay a 
claim made by t h e  s u r v i v i n g  spouse ,  
c h i l d ,  p a r e n t ,  or b r o t h e r  or sister 
o f  a dead member, o f f i c e r ,  or 
employee i f  t h e  claim is o t h e r w i s e  
p a y a b l e  under  t h i s  section; and 

" ( 2 )  may s e t t l e  and pay t h e  
claims by t h e  s u r v i v o r s  o n l y  i n  t h e  
f o l l o w i n g  o r d e r :  

" ( A )  t h e  spouse's claim. 

" ( B )  a c h i l d ' s  claim. 

"(C) a parent ' s  claim. 

"(D) a b r o t h e r ' s  or sister's 
claim." (Emphasis  added.)  

While  S e r g e a n t  Cassel had f i l e d  a claim w i t h  t h e  Marine 
Corps c o g n i z a b l e  under  31 U.S.C. 5 3721 p r i o r  t o  h i s  d e a t h ,  
a t  t h e  t i m e  he  d i e d  t h e  claim had n o t  been f i n a l l y  s e t t l e d  
and p a i d .  T h e r e f o r e ,  s e c t i o n  3 7 2 1 ( h ) ,  i n  which Congress  
p r o v i d e d  who may make claim and be p a i d  when t h e  member is 
d e c e a s e d ,  is a p p l i c a b l e  h e r e .  

But  f o r  t h e  f a c t  t h a t  Nancy Cassel u n l a w f u l l y  caused  
t h e  d e a t h  o f  S e r g e a n t  Cassel ,  under  31 U.S.C. S 3 7 2 1 ( h ) ( 2 ) ,  
the e n t i r e  claim would be  p a y a b l e  t o  h e r  as  h i s  s u r v i v i n g  
spouse. I n  t h e  payment of claims f o r  arrears of pay ,  
compensa t ion ,  o r  other b e n e f i t s  t o  h e i r s  or b e n e f i c i a r i e s  of 
deceased  F e d e r a l  employees and m i l i t a r y  members, t h e  p o l i c y  

> 
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governing settlement of such accounts is that payment will 
not be made to the person otherwise entitled if that person 
has feloniously or otherwise unlawfully caused or partici- 
pated in the death of the individual in whose estate he 
seeks to benefit, regardless of the law or policy of the 
local jurisdiction. 55 Comp. Gen. 1033 (1976); 51 Comp. 
Gen. 483 (1972); and Matter of Morgan, B-188403, May 5, 
1977. This policy is based on the fundamental rule of law 
that a person shall not be permitted to profit by his own 
wrongful act. See Matter of Bailey, B-187743, July 7, 1977. 

We recognize that the present claim does not involve 
arrears of pay or allowances that accrued upon the death of 
the member. Nevertheless, it is a Government-provided 
benefit in the nature of free insurance covering claims for 
property lost or damaged incident to the service of a member 
or an employee. Accordingly, in view of the policy against 
payment of benefits to one who unlawfully caused the death 
of the member, in our opinion payment of this claim should 
n o t  be made to Nancy Cassel. Instead, it should be paid to 
Sergeant Cassel's children of his previous marriage, since 
under 31 U.S.C. S 3721(h)(2) they are next in the order of 
priority of claimants. 

2. Lk, c&& 
ler General 

of the United States 

, 
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