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Employee was promoted from g r a d e  G S - 6 ,  
step 2, t o  g r a d e  GS-7, b u t  p r o m o t i o n  
was e r r o n e o u s l y  based o n  r a t e  of GS-6, 
s t ep  4. E r r o n e o u s  ove rpaymen t  may be 
waived  w h e r e  t h e r e  is no  i n d i c a t i o n  
employee  knew or s h o u l d  h a v e  known of 
error. T h e r e  is no e v i d e n c e  t h a t  
employee r e c e i v e d  pay or  p e r s o n n e l  
r e c o r d s  which  would h a v e  r e v e a l e d  error.  

The  i ' s sue  i n  t h i s  d e c i s i o n  Ls w h e t h e r  a n  o v e r p a y m e n t  
of p a y  r e s u l t i n g  f rom a n  error i n  a p r o m o t i o n  a c t i o n  may 
be waived .  W e  h o l d  t h a t  u n d e r  t h e  c i r c u m s t a n c e s  t h e  o v e r -  
payment  may b e  wa ived  where  it h a s  n o t  b e e n  shown t h a t  t h e  
employee  knew or  s h o u l d  h a v e  known of t h e  error a n d  
e r r o n e o u s  o v e r p a y m e n t .  

T h i s  d e c i s i o n  is i n  r e s p o n s e  t o  a n  a p p e a l  by  
Peggy J .  P o t t s ,  a n  employee  o f  t h e  Depar tmen t  of t h e  Arny, 
of our C l a i m s  Group d e t e r m i n a t i o n  d a t e d  December 10 ,  1981,  
d e n y i n g  h e r  claim f o r  w a i v e r  o f  a n  e r r o n e o u s  o v e r p a y m e n t  
of pay. 

M r s .  P o t t s  was employed by t h e  A r m y  as  a secretary,  
g r a d e  GS-6, s t e p  2 ,  when s h e  r e s i g n e d  e f f e c t i v e  March 16 ,  
1978. F o r  r e a s o n s  which  a r e  n o t  c lear  from t h e  r e c o r d  be- 
fore u s ,  t h e  Army c r e d i t e d  Mrs. P o t t s  w i t h  p e r i o d i c  s t e p  
i n c r e a s e s  o n  A p r i l  3 0 ,  1978,  and A p r i l  29 ,  1979,  and  d i d  
n o t  i s s u e  a S t a n d a r d  Form (SF) SO acknowledg ing  t h e  r e s i g -  
n a t i o n  u n t i l  Augus t  8 ,  1979. T h i s  SF-50 l i s t e d  h e r  g r a d e  
a n d  s t e p  as g r a d e  G S - 6 ,  s t e p  4 .  

On November 4, 1979,  Mrs. P o t t s  w a s  reemployed  by  t h e  
Army o n  a t e m p o r a r y  a p p o i n t m e n t .  A l t h o u g h  t h e  i n i t i a l  
SF-50 i s s u e d  Noveinber 2 ,  1979,  i n d i c a t e d  t h a t  Mrs. Po t t s  
w a s  h i r e d  a t  g r a d e  GS-6, s t e p  4 ,  b a s e d  o n  h e r  p r e v i o u s  
employment  a t  t h a t  g r a d e  and  s t e p ,  a n o t h e r  SF-50 w a s  
p r o c e s s e d  that d a y  c o r r e c t i n g  t h a t  i n f o r m a t i o n  t o  g r a d e  
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GS-6, s t e p  2 .  Again  i n  F e b r u a r y  1980,  when Mrs. P o t t s '  
t e m p o r a r y  a p p o i n t m e n t  w a s  c o n v e r t e d  t o  R e i n s t a t e m e n t -  
Career C o n d i t i o n a l ,  t h e  Army i s s u e d  a SF-50 l i s t i n g  h e r  
grade and s tep  as  g r a d e  GS-6, s t e p  4 ,  and t h e n  i s s u e d  a 
c o r r e c t e d  SF-50 l i s t i n g  i t  a s  g r a d e  GS-6, s t e p  2 .  
F i n a l l y ,  i n  A p r i l  1980,  Mrs. P o t t s  r e c e i v e d  a promotion to  
g r a d e  GS-7, and a g a i n  t h e  Army assumed t h a t  h e r  g r a d e  and  
s t e p  w a s  g r a d e  G S - 6 ,  s tep  4 ,  i n s t e a d  o f  g r a d e  GS-6, 
s t e p  2. T h e r e f o r e ,  t h e  Army promoted Mrs. Pot t s  t o  g r a d e  
GS-7, step 3 ,  i n s t e a d  o f  s t e p  1 ,  and  s h e  w a s  e r r o n e o u s l y  
o v e r p a i d  $712.18, u n t i l  t h e  error was c o r r e c t e d  i n  J a n u a r y  
1981. The error w a s  d i s c o v e r e d  i n  December 1980 when 
Mrs. P o t t s  i n q u i r e d  a b o u t  a n  i n c r e a s e  i n  h e r  a n n u a l  l e a v e  
a c c r u a l  s i n c e  s h e  had more t h a n  3 y e a r s  o f  Government 
s e r v i c e .  

The Army r e q u e s t e d  w a i v e r  o n  t h e  g r o u n d s  t h a t  t h e  
employee  was unaware of t h e  overpayment  and  t h e  ove rpay-  
ment was d u e  t o  a d m i n i s t r a t i v e  error by  t h e  p e r s o n n e l  
o f f i c e  i n  f a i l i n g  t o  v e r i f y  p r i o r  r e c o r d s .  However, ou r  
C l a i m s  Group d e n i e d  w a i v e r  o n  t h e  bas i s  t h a t  Mrs. P o t t s  
r e c e i v e d  copies of t h e  SF-SO'S i s sued  i n  November 1979,  
and F e b r u a r y  1 9 8 0 ,  which showed h e r  g r a d e  a n d  s t e p  as 
g r a d e  GS-6, s t ep  2 .  T h e r e f o r e ,  when s h e  was promoted i n  
A p r i l  1980,  f rom g r a d e  GS-6, s t e p  4 ,  s h e  had r e a s o n  t o  
q u e s t i o n  t h e  a c c u r a c y  of t h i s  SF-50,  and by  f a i l i n g  to  d o  
so she was a t  l e a s t  p a r t i a l l y  a t  f a u l t ,  

Under t h e  a u t h o r i t y  o f  5 U.S.C. S 5584  ( 1 9 7 6 ) ,  a n  
erroneous ove rpaymen t  of pay  or  a l l o w a n c e s  may b e  waived  
i f  c o l l e c t i o n  would be a g a i n s t  e q u i t y  and good c o n s c i e n c e  
and  n o t  i n  t h e  best i n t e r e s t s  o f  t h e  U n i t e d  States  and i f  
t h e r e  is  no  i n d i c a t i o n  of f r a u d ,  m i s r e p r e s e n t a t i o n ,  f a u l t ,  
or  lack of good f a i t h  o n  t h e  p a r t  of t h e  employee  o r  any  
o t h e r  p e r s o n  h a v i n g  a n  i n t e r e s t  i n  o b t a i n i n g  t h e  waiver. 
I n  t h e  a b s e n c e  o f  any i n d i c a t i o n  o f  f r a u d ,  m i s r e p r e s e n t a -  
t i o n ,  o r  l a c k  o f  good f a i t h ,  t h e  d e t e r m i n a t i o n  of w a i v e r  
t u r n s  on  w h e t h e r  t h e  employee is p a r t i a l l y  a t  f a u l t  since 
h e  knew or s h o u l d  h a v e  known of t h e  error and  t h u s  s h o u l d  
have  i n q u i r e d  a s  t o  t h e  c o r r e c t n e s s  o f  t h e  payment.  
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I t  appears t h a t  N r s .  P o t t s  was n e v e r  p a i d  a t  t h e  
s a l a r y  ra te  f o r  g r a d e  GS-6, s t e p  4 ,  o n l y  t h a t  h e r  promo- 
t i o n  was based on  t h a t  r a t e .  O u r  d e c i s i o n s  have h e l d  t h a t  
employees g e n e r a l l y  are  expec ted  t o  be  aware of t h e  w a i t -  
i ng  p e r i o d s  between s t e p  increases and t o  make a n  i n q u i r y  
about a n  increase n o t  i n  acco rd  w i t h  t h o s e  w a i t i n g  
p e r i o d s .  H e r b e r t  H.  F r y e ,  B-195472, Februa ry  1 ,  1980; and 
L. M i t c h e l l  Dick,  9-192283, November 15, 1978. However, 
w e  have  n o t  imputed t o  employees t h e  knowledge t h a t  t h e  
r a t e  upon promotion must exceed t h e  c u r r e n t  r a t e  by a t  
least  t w o  s t e p  i n c r e a s e s  and any i n c r e a s e  beyond t h a t  ra te  
s h o u l d  be q u e s t i o n e d .  

Moreover, t h e r e  is no ev idence  i n  t h e  r e c o r d  b e f o r e  
us t h a t  Mrs. P o t t s  r e c e i v e d  c o p i e s  of h e r  SF-50's which 
showed h e r  correct g r a d e  and s t e p .  Fur thermore ,  t h e r e  is 
no e v i d e n c e  t h a t  Mrs. P o t t s  r e c e i v e d  l e a v e  and e a r n i n g s  
statements which might  have p l a c e d  h e r  o n  notice of h e r  
correct s t e p  i n  g r a d e  6. 

Accord ing ly ,  w e  waive Mrs. Pot ts '  i n d e b t e d n e s s  t o  t h e  
Uni ted  S t a t e s .  
c o l l e c t e d  from h e r  based  o n  our Claims G r o u p  determina- 
t i o n ,  t h e  Army shou ld  r e f u n d  s u c h  amounts t o  Mrs. P o t t s ,  
upon p r o p e r  a p p l i c a t i o n .  

If any o r  a l l  of t h e  overpayment  h a s  been 

\ 

of t h e  Un i t ed  S t a t e s  
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