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DIGEST: 
1. Lunch b r e a k s  p r o v i d e d  o f f i c e r s  

of L i b r a r y  o f  C o n g r e s s  Special  
Police F o r c e  may b e  o f f s e t  
a g a i n s t  p r e s h i f t  and  p o s t s h i f t  
work wh ich  a l l e g e d l y  would b e  
c o m p e n s a b l e  u n d e r  T i t l e  5 of t h e  
U n i t e d  S ta tes  Code. A l t h o u g h  
o f f i c e r s  are r e s t r i c t e d  t o  
L i b r a r y  premises and  s u b j e c t  to 
c a l l  d u r i n g  l u n c h  b r e a k s ,  t h e y  
are r e l i e v e d  f rom t h e i r  pos t s  o f  
d u t y .  Moreover ,  t h e  o f f i c e r s  
have  n o t  d e m o n s t r a t e d  t h a t  b r e a k s  
h a v e  b e e n  s u b s t a n t i a l l y  r e d u c e d  
by r e s p o n d i n g  t o  ca l l s .  Baylor v. 
U n i t e d  S t a t e s ,  198 C t .  C1 .  331 
( 1 9 7 2 ) .  

2. Lunch b r e a k s  p r o v i d e d  o f f i c e r s  
of L i b r a r y  o f  C o n g r e s s  S p e c i a l  
P o l i c e  F o r c e  may be o f f s e t  
a g a i n s t  p r e s h i f t  and  p o s t s h i f t  
work wh ich  a l l e g e d l y  would be 
c o m p e n s a b l e  u n d e r  t h e  F a i r  Labor  
S t a n d a r d s  A c t  ( F L S A ) ,  29 U.S.C. 
S 201 e t .  seq. The  L i b r a r y  o f  
C o n g r e s s ,  a u t h o r i z e d  to a d m i n i s t e r  
FLSA w i t h  respect t o  i t s  own 
e m p l o y e e s ,  h a s  found  t h a t  t h e  
l u n c h  b r e a k s  a r e  bona  f i d e - -  
a l t h o u g h  o f f i c e r s  a re  r e q u i r e d  
to r e m a i n  o n  d u t y  and  s u b j e c t  
t o  c a l l ,  t h e y  a r e  r e l i e v e d  f rom 
t h e i r  pos ts  d u r i n g  l u n c h  b r e a k s  
a n d  t h e  b r e a k s  h a v e  b e e n  i n t e r -  
r u p t e d  i n f r e q u e n t l y .  S i n c e  t h e r e  
i.s no e v i d e n c e  t h a t  t h e s e  f i n d -  
i n g s  a re  c l e a r l y  e r r o n e o u s ,  t h i s  

, O f f i c e  w i l l  accept t h e  L i b r a r y ' s  
d e t e r m i n a t i o n  t h a t  t h e  b r e a k s  are  
bona  f i d e .  
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Mr. Donald  C. C u r r a n ,  A c t i n g  Deputy  L ib ra r i an  of 
C o n g r e s s ,  r e q u e s t s  a d e c i s i o n  as  t o  w h e t h e r  8 1  f o r m e r  and  
c u r r e n t  o f f i c e r s  of t h e  L i b r a r y  o f  C o n g r e s s  Special P o l i c e  
F o r c e  a r e  e n t i t l e d  to  o v e r t i m e  c o m p e n s a t i o n  f o r  p r e s h i f t  
and  p o s t s h i f t  d u t i e s  u n d e r  t h e  p r o v i s i o n s  of t h e  F a i r  Labor  
S t a n d a r d s  A c t  ( F L S A ) ,  29 U.S.C. S 201 - e t  seq. ( 1 9 7 6 ) ,  and  
t h e  F e d e r a l  Employees  Pay A c t  o f  1945,  as  amended, 5 U.S.C. 
S 5542 ( 1 9 7 6 ) .  

S p e c i f i c a l l y ,  t h e  i s s u e  for  d e t e r m i n a t i o n  is w h e t h e r  
t h e  o f f i c e r s  r e g u l a r l y  have  b e e n  a f f o r d e d  d u t y - f r e e  l u n c h  
b r e a k s  which  would se rve  t o  o f f s e t  a l l e g e d l y  c o m p e n s a b l e  
p e r i o d s  of p r e s h i f t  and  p o s t s h i f t  work. F o r  t h e  r e a s o n s  
s t a t e d  be low,  w e  h o l d  t h a t  l u n c h  b r e a k s  p r o v i d e d  t h e  
o f f i c e r s  do  n o t  c o n s t i t u t e  compensab le  h o u r s  o f  work w i t h i n  
t h e  meaning  o f  e i t h e r  o v e r t i m e  law, a n d ,  t h e r e f o r e ,  s u c h  
breaks may o f f s e t  c o m p e n s a b l e  p e r i o d s  of p r e s h i f t  a n d  
p o s t s h i f t  d u t y .  

A t  t h e  o u t s e t ,  t h e  L i b r a r y  a c k n o w l e d g e s  t h a t  members of 
t h e  Special  P o l i c e  F o r c e  are c o v e r e d  by FLSA. G e n e r a l l y ,  i n  
cases i n v o l v i n g  claims f o r  o v e r t i m e  c o m p e n s a t i o n  u n d e r  FLSA, 
w e  r e q u e s t  a report f r o m  t h e  a g e n c y  r e s p o n s i b l e  f o r  a d m i n i s -  
t e r i n q  FLSA w i t h  respect to t h e  a f f e c t e d  F e d e r a l  employees. - -  
See, ?or example ,  G u a r d s  a t  Rocky Moun ta in  A r s e n a l ,  60 Comp. 
Gen. 523 ( 1 9 8 1 ) .  Under  t h e  p r o v i s i o n s  o f  29 U.S.C. 
S 2 0 4 ( f ) ,  t h e  S e c r e t a r y  o f  Labor is  a u t h o r i z e d  t o  e n t e r  i n t o  
a n  a g r e e m e n t  w i t h  t h e  L i b r a r i a n  o f  C o n g r e s s  f o r  e n f o r c e m e n t  
of FLSA w i t h  respect t o  employees  o f  t h e  L i b r a r y .  S e c t i o n  
10d.O1 o f  t h e  D e p a r t m e n t  o f  Labor  F i e l d  O p e r a t i o n s  Handbook 
( A u g u s t  30,  1 9 7 6 )  s t a t e s  t h a t  a n  a g r e e m e n t  is now i n  e f f e c t  
wh ich  p r o v i d e s  t h a t  t h e  L i b r a r y  w i l l  i n v e s t i g a t e  i ts 
e m p l o y e e s '  c o m p l a i n t s  u n d e r  FLSA. Thus ,  t h e  L i b r a r y  is 
p l a c e d  i n  t h e  d u a l  p o s i t i o n  of d e f e n d i n g  i ts  i n t e r e s t s  as 
a n  employ ing  a g e n c y ,  a n d ,  a t  t h e  same t i m e ,  p r o v i d i n g  o u r  
O f f i c e  w i t h  a n  o b j e c t i v e  s t a t e m e n t  o f  t h e  f ac t s  and  c i r cum-  
s t a n c e s  s u r r o u n d i n g  t h e  o f f i c e r s '  claims. We h a v e  h e l d  
t h a t  w e  w i l l  n o t  d i s t u r b  t h e  f i n d i n g s  o f  f a c t  i s s u e d  by 
t h e  a g e n c y  r e s p o n s i b l e  f o r  a d m i n i s t e r i n g  FLSA w i t h  respect 
t o  t h e  a f f e c t e d  e m p l o y e e s  u n l e s s  t h e  f i n d i n g s  a re  c l e a r l y  

I e r r o n e o u s ;  t h e  b u r d e n  o f  p r o o f  l i e s  w i t h  t h e  p a r t y  c h a l l e n g -  
i n g  t h e  f i n d i n g s .  P a u l  S p u r r ,  60 Comp.  Gen. 354 ( 1 9 8 1 ) .  
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BACKGROUND 

The c l a i m a n t s ,  r e p r e s e n t e d  by  O f f i c e r s  Edward L. 
J a c k s o n  and Banks T. J o h n s o n ,  are employed by t h e  L i b r a r y  
as u n i f o r m e d  g u a r d s  and  are  r e q u i r e d  t o  work t h r e e  8-hour  
s h i f t s ,  coinmencing a t  7 a . m . ,  3 p . m . ,  and  1 1  p.m. As t h e  
b a s i s . f o r  t h e i r  claims f o r  o v e r t i m e  c o m p e n s a t i o n  u n d e r  
T i t l e  5 and  FLSA, t h e y  a l l e g e  t h a t  t h e y  a r e  required to  
report a t  l e a s t  15  m i n u t e s  b e f o r e  t h e i r  s c h e d u l e d  s h i f t s  
t o  perform r e q u i r e d  p r e l i m i n a r y  a c t i v i t i e s ,  which i n c l u d e  
c h a n g i n g  i n t o  u n i f o r m ,  r e c e i v i n g  a s s i g n m e n t s ,  a t t e n d i n g  a n  
i n f o r m a l  r o l l  c a l l  and  i n s p e c t i o n ,  and  p r o c e e d i n g  f rom t h e  
c o n t r o l  rooin to  t h e i r  d e s i g n a t e d  d u t y  posts .  P o s t s h i f t  
a c t i v i t i e s  a l l e g e d l y  c o n s t i t u t e  t h e  r e v e r s e  o f  t h e  p r e s h i f t  
r o u t i n e ,  t a k i n g  a p p r o x i m a t e l y  t h e  same amount o f  t i m e  t o  
perform. 

The a d m i n i s t r a t i v e  report  sets f o r t h  f i n d i n g s  o f  f ac t  
which  c o n f l i c t  w i t h  t h e  o f f i c e r s '  a l l e g a t i o n s  r e g a r d i n g  t h e  
d u t i e s  t h e y  are r e q u i r e d  t o  p e r f o r m  b e f o r e  and a f t e r  t h e i r  
s h i f t s ,  and t h e  amount o f  t i m e  t h a t  is r e q u i r e d  t o  perform 
t h o s e  d u t i e s .  F o r  example ,  t h e  L i b r a r y  s t a t e s  t h a t  o f f i c e r s  
are n o t  r e q u i r e d  t o  c h a n g e  i n t o  and o u t  of t h e i r  u n i f o r m s  o n  
L i b r a r y  premises, and  t h a t  t h e  a v e r a g e  t i m e  s p e n t  p e r f o r m i n g  
p r e s h i f t  d u t i e s  is 10 m i n u t e s .  The L i b r a r y ,  however ,  h a s  
c h o s e n  n o t  t o  c o n t e s t  t h e  o f f i c e r s '  a s s e r t i o n  t h a t  t h e y  
p e r f o r m  30 m i n u t e s  o f  compensab le  p r e s h i f t  and p o s t s h i f t  
work per d a y .  R a t h e r ,  t h e  L i b r a r y  c o n t e n d s  t h a t  t h e  
o f f icers  have  been  p r o v i d e d  d u t y - f r e e  l u n c h  b r e a k s  which  
s h o u l d  o f f s e t  p e r i o d s  o f  p r e s h i f t  and  p o s t s h i f t  work. The 
q u e s t i o n ,  t h e r e f o r e ,  is  w h e t h e r  t h e  o f f i c e r s  h a v e  b e e n  
a f f o r d e d  d u t y - f r e e  meal periods which  a re  n o t  compensab le  
h o u r s  o f  work and wh ich  would s e r v e  t o  o f f s e t  p e r i o d s  o f  
p r e l i m i n a r y  and p o s t l i m i n a r y  d u t y .  

The L i b r a r y  repor t s  t h a t  members of t h e  Special  Po l i ce  
Force r e g u l a r l y  a re  a f f o r d e d  a 30-minute  l u n c h  b r e a k ,  a n d ,  
i n  t h i s  r e g a r d ,  r e f e r s  t o  p r o v i s i o n s  o f  t h e  c o l l e c t i v e  
b a r g a i n i n g  a g r e e m e n t  be tween  t h e  L i b r a r y  and  t h e  Amer ican  
F e d e r a t i o n  o f  S t a t e ,  County  and M u n i c i p a l  Employees,  Local 
2477, t h e  b a r g a i n i n g  r e p r e s e n t a t i v e  of t h e  S p e c i a l  Police 
F o r c e .  Article XXI o f  t h e  a g r e e m e n t ,  e f f e c t i v e  i n  1981,  
p r o v i d e s  as f o l l o w s :  

c 

" D u r i i g  t h e  d a i l y  tour  o f  d u t y ,  i n s o f a r  
a s  poss ib le ,  c o n s i s t e n t  w i t h  o p e r a t i o n a l  

?.  
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r e q u i r e m e n t s ,  t h e  employee  w i l l  r e c e i v e  two 
rest  b r e a k s  o f  t w e n t y  ( 2 0 )  m i n u t e s  d u r a t i o n  
and  a l u n c h  p e r i o d  o f  t h i r t y  ( 3 0 )  m i n u t e s .  
The  times of t h e  rest b r e a k s  and  l u n c h  p e r i o d  
are to  be d e t e r m i n e d  by  t h e  w a t c h  s u p e r v i s o r ,  
so a s  t o  l e a s t  i n t e r f e r e  w i t h  b u i l d i n g  
p h y s i c a l  p r o t e c t i o n  r e q u i r e m e n t s .  Dur ing  
t h e  rest break and  l u n c h  p e r i o d ,  t h e  employee  
is o f f i c i a l l y  o n  d u t y  and  s u b j e c t  t o  c a l l ,  
u n l e s s  o t h e r w i s e  s c h e d u l e d  .'I 

The  L i b r a r y  s ta tes  t h a t  o f f i c e r s  are  relieved from t h e i r  
posts o f  d u t y  d u r i n g  l u n c h  b r e a k s ,  and  t h a t  t h e y  are  
p r o v i d e d  10 m i n u t e s  i n  a d d i t i o n  t o  t h e  30-minute  l u n c h  
period to  permit them t o  walk be tween  t h e i r  posts and  t h e  
L i b r a r y ' s  d i n i n g  f a c i l i t i e s .  

F u r t h e r ,  t h e  L i b r a r y  reports t h a t ,  a l t h o u g h  o f f i c e r s  
are o f f i c i a l l y  o n  d u t y  and  s u b j e c t  t o  c a l l  d u r i n g  t h e i r  
l u n c h  b r e a k s ,  i n t e r r u p t i o n s  of b r e a k s  h a v e  b e e n  "so 
i n f r e q u e n t  as to  be n o n e x i s t e n t . "  I n  s u p p o r t  of t h i s  
statement, t h e  L i b r a r y  h a s  s u b m i t t e d  a f f i d a v i t s  f rom s i x  
wa tch  s u p e r v i s o r s ,  s t a t i n g  t h a t  t h e y  " n e v e r "  o r  " v e r y  
r a r e l y "  h a v e  had  t o  i n t e r r u p t  a n  o f f i c e r ' s  l u n c h  p e r i o d  f o r  
a n  emergency  or non-emergency i n c i d e n t ,  a n d ,  when s u c h  a n  
i n t e r r u p t i o n  h a s  o c c u r r e d ,  t h e  b r e a k  h a s  b e e n  r e s c h e d u l e d .  
The L i b r a r y  a lso h a s  p r o v i d e d  u s  w i t h  t h e  r e s u l t s  o f  a 
s u r v e y  p e r f o r m e d  by its B u i l d i n g s  Management D i v i s i o n  d u r i n g  
t h e  p e r i o d  O c t o b e r  17 to  December 30 ,  1982,  showing t h a t  
e i g h t  of 7 ,500  l u n c h  b r e a k s  s c h e d u l e d  d u r i n g  t h a t  p e r i o d  
were i n t e r r u p t e d ;  i n  e a c h . o f  t h e  e i g h t  i n s t a n c e s ,  t h e  b r e a k  
was r e s c h e d u l e d .  A separate  s u r v e y  c o n d u c t e d  d u r i n g  t h e  
p e r i o d  J a n u a r y  1 t o  F e b r u a r y  28,  1983,  showed t h a t  f i v e  of 
t h e  13 ,500  l u n c h e s  s c h e d u l e d  d u r i n g  t h a t  p e r i o d  were 
i n t e r r u p t e d  and  c o n s e q u e n t l y  r e s c h e d u l e d .  

LIBRARY OF CONGRESS POSITION 

Based  o n  t h e  i n f o r m a t i o n  i t  h a s  f u r n i s h e d  t o  u s ,  t h e  
L i b r a r y  c o n t e n d s  t h a t  l u n c h  b r e a k s  p r o v i d e d  t h e  o f f i c e r s  a r e  

' s u b s t a n t i a l l y  d u t y - f r e e  and  t h e r e f o r e  may b e  o f f s e t  a g a i n s t  
c o m p e n s a b l e  p r e s h i f t  and  p o s t s h i f t  work. I n  t h i s  r e g a r d ,  
t h e  L i b r a r y  c i t e s  p o r t i o n s  of t h e  C o u r t  of C l a i m s '  o p i n i o n s  
i n  B a y l o r  v .  U n i t e d  S t a t e s ,  198 C t .  C 1 .  331 ( 1 9 7 2 )  and  

r -  

9 '  
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A l b r i g h t  v. U n i t e d  S t a t e s ,  161 C t .  C1 .  356 (1963), and o u r  
d e c i s i o n s  i n  Lorenzo  G.  Baca, e t  a l . ,  B-167602, Augus t  4, 
1976; €3-179412, F e b r u a r y  28,  1974; and  47 Comp. Gen. 311 
(1967). Those cases express t h e  g e n e r a l  p r i n c i p l e  t h a t  
l u n c h  b r e a k s  d u r i n g  which a n  employee  is r e s t r i c t e d  t o  
t h e  employment p r e m i s e s  and s u b j e c t  t o  c a l l  may b e  o f f s e t  
a g a i n s t  o v e r t i m e  which  is  compensable  unde r  5 U.S.C. S 5542 
i f  t h e  employee is n o t  r e q u i r e d  t o  p e r f o r m  s u b s t a n t i a l  d u t y  
d u r i n g  t h e  b r e a k t i m e .  

SPECIAL POLICE FORCE POSITION 

The o f f i c e r s  c h a l l e n g e  t h e  L i b r a r y ' s  f i n d i n g  t h a t  t h e y  
h a v e  been  a f f o r d e d  d u t y - f r e e  l u n c h  b r e a k s ,  c o n t e n d i n g  t h a t ,  
d u r i n g  t h e  period o f  t h e  L i b r a r y ' s  s u r v e y ,  t h e  a g e n c y  took 
"special  care" n o t  t o  reca l l  a n  o f f i c e r  d u r i n g  h i s  l u n c h  
b r e a k  and  t o  r e s c h e d u l e  any  b r e a k s  wh ich  were i n t e r r u p t e d .  
I n  support  o f  t h e i r  p o s i t i o n  t h a t ,  c o n t r a r y  to t h e  L i b r a r y ' s  
f i n d i n g ,  t h e y  have  b e e n  r e q u i r e d  to  p e r f o r m  s u b s t a n t i a l  
d u t y  d u r i n g  l u n c h  b r e a k s ,  t h e  o f f i c e r s  have  s u b m i t t e d  sworn 
s t a t e m e n t s  t o  t h e  e f f e c t  t h a t  t h e y  " o c c a s i o n a l l y "  h a v e  b e e n  
c a l l e d  back f rom b r e a k s  t o  r e s p o n d  t o  emergency and  non- 
emergency i n c i d e n t s .  I n  t h i s  r e g a r d ,  t h e y  have  f u r n i s h e d  
u s  w i t h  copies of L i b r a r y  o f  C o n g r e s s  i n c i d e n t  reports f o r  
1982, i n d i c a t i n g  t h a t  t h e  S p e c i a l  Police Force h a n d l e d  28 
emergency i n c i d e n t s  and  16 b o r d e r l i n e  emergency i n c i d e n t s  
d u r i n g  t h a t  y e a r ,  t o g e t h e r  w i t h  t h e  D i s t r i c t  o f  Columbia 
F i r e  D e p a r t m e n t ' s  l i s t i n g  o f  f i r e  alarms reported by  t h e  
L i b r a r y  i n  1952. A d d i t i o n a l  d o c u m e n t a t i o n  s u b m i t t e d  by t h e  
o f f i c e r s  i n c l u d e s :  (1) a memorandum i s s u e d  by t h e  C a p t a i n  
of t h e  S p e c i a l  Police Force i n s t r u c t i n g  o f f i c e r s  t o  r e m a i n  
o n  L i b r a r y  premises d u r i n g  t h e i r  l u n c h  p e r i o d s ;  ( 2 )  a 
memorandum from t h e  Head o f  t h e  P r o t e c t i v e  S e r v i c e s  S e c t i o n  
d i r e c t i n g  o f f i c e r s  t o  r e s p o n d  t o  i n c i d e n t s ,  i n c l u d i n g  t h o s e  
i n v o l v i n g  d i s o r d e r l y  c o n d u c t ,  which are  b r o u g h t  t o  t h e i r  
a t t e n t i o n  d u r i n g  l u n c h  b r e a k s ;  and ( 3 )  t h e  report  o f ' a  
g r i e v a n c e  f i l e d  by a n  o f f i c e r  who was r e q u i r e d  to  r e s p o n d  
t o  a non-emergency i n c i d e n t  d u r i n g  h i s  l u n c h  b r e a k .  

The o f f i c e r s  f u r t h e r  a r g u e  t h a t  r e g u l a t i o n s  i n  t h e  
I L i b r a r y  o f  C o n g r e s s  Handbook f o r  S p e c i a l  P o l i c e  p e r t a i n i n g  

t o  l u n c h  b r e a k s  are s u b s t a n t i a l l y  s imi la r  to  r e g u l a t i o n s  
which t h e  C o u r t  o f  C l a i m s  i n  B a y l o r  v .  U n i t e d  S t a t e s ,  c i t e d  
a b o v e ,  c o n s t r u e d  as  f a i l i n g  to  p r e s c r i b e  a d u t y - f r e e  l u n c h  
p e r i o d .  S e c t i o n r , 4 2  of t h e  Handbook p r o v i d e s  as f o l l o w s :  

1' 

- 5 -  
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"LUNCH PERIODS. An off icer  works  a 
s t r a i g h t  8-hour  t o u r  of d u t y .  H e  is a u t h o r -  
i z e d  t o  e a t  h i s  l u n c h  d u r i n g  h i s  t o u r  of 
d u t y  for  a period n o t  i n  excess o f  30 m i n u t e s  
a t  a time t o  b e  d e t e r m i n e d  by  h i s  s u p e r v i s o r .  
Lunch p e r i o d s  w i l l  b e  s c h e d u l e d  so a s  to  
l e a s t  i n t e r f e r e  w i t h  b u i l d i n g  p r o t e c t i o n  
r e q u i r e m e n t s .  D u r i n g  t h e  l u n c h  b r e a k ,  t h e  
o f f i c e r  is o f f i c i a l l y  o n  d u t y  and  s u b j e c t  t o  
c a l l .  " 

I n  a d d i t i o n  t o  t h e  C o u r t  o f  C l a i m s  d e c i s i o n  i n  Baylor, 
t h e  o f f i c e r s  r e l y  g e n e r a l l y  o n  A l b r i g h t  v .  U n i t e d  S t a t e s ,  
c i t e d  a b o v e ,  and  o u r  d e c i s i o n s  i n  J o h n  L. S v e r c e k ,  B-205348, 
November 23, 1982, and  B-56940, May 1, 1946, s u s t a i n e d  i n  
44 Comp. Gen. 195 (1964). 

F i n a l l y ,  t h e  o f f i c e r s  c o n t e n d  t h a t  L i b r a r y  of C o n g r e s s  
R e g u l a t i o n  2014-7 s u p p o r t s  t h e i r  p o s i t i o n  t h a t  l u n c h  b r e a k s  
may n o t  b e  o f f s e t  a g a i n s t  compensab le  p r e s h i f t  and  p o s t s h i f t  
work. T h a t  r e g u l a t i o n  p r o v i d e s  t h a t  " [ r l e s t  periods w i l l  
n o t  be c o n s i d e r e d  as l e a v e ,  and  t h e y  are  n o t  t o  be accumu- 
l a ted ,  u s e d  t o  e x t e n d  t h e  l u n c h e o n  p e r i o d  or t o  o f f s e t  
t a r d i n e s s  or e a r l y  d e p a r t u r e  f r o m  work." 

OPINIOd 

" T i t l e  5" o v e r t i m e  u n d e r  5 U.S.C. S 5542 a t  o n e  and  
o n e - h a l f  times t h e  b a s i c  ra te  o f  c o m p e n s a t i o n  is p a y a b l e  t o  
F e d e r a l  e m p l o y e e s  whose a u t h o r i z e d  ok a p p r o v e d  hairs o f  work 
exceed 4 0  h o u r s  i n  a n  a d m i n i s t r a t i v e  workweek or 8 h o u r s  i n  
a day. I t  is  p a y a b l e  o n l y  i f  ordered o r  a p p r o v e d  i n  w r i t i n g  
or a f f i r m a t i v e l y  i n d u c e d  by a n  o f f i c i a l  h a v i n g  a u t h o r i t y  t o  
do so. G u a r d s  a t  Rocky Mounta in  A r s e n a l ,  c i ted  above .  

On May 1 ,  1974, t h e  F a i r  Labor  S t a n d a r d s  A c t  Amendments 
of 1974, P u b l i c  Law 93-259, a p p r o v e d  A p r i l  8, 1974, e x t e n d e d  
FLSA c o v e r a g e  t o  F e d e r a l  employees. T h e  FLSA r e q u i r e s  pay- 
ment  of o v e r t i m e  c o m p e n s a t i o n  t o  nonexempt employees  for  
h o u r s  worked i n  e x c e s s  of 40  h o u r s  pe r  week. 29 U.S.C. 
S 207 (1976). 

An employee  who meets t h e  r e q u i r e m e n t s  f o r  b o t h  T i t l e  5 
and  FLSA o v e r t i m e  is e n t i t l e d  t o  overtime c o m p e n s a t i o n  u n d e r  

r- 

, 
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w h i c h e v e r  o n e  of t h e  l a w s  p r o v i d e s  t h e  greater b e n e f i t .  
54 Comp. Gen. 371 (1974). S i n c e  w e  are  u n a b l e  t o  ascer ta in  
from t h e  r e c o r d  which  c o m p u t a t i o n  would b e  more b e n e f i c i a l  
t o  t h e  o f f i c e r s ,  t h e  q u e s t i o n  w h e t h e r  t h e i r  l u n c h  b r e a k s  are 
s u b j e c t  t o  o f f s e t  w i l l  be a d d r e s s e d  u n d e r  b o t h  T i t l e  5 and 
FLSA s t a n d a r d s .  

Se tof f  f o r  Lunch B r e a k s  u n d e r  T i t l e  5 

The  s t a n d a r d s  for d e t e r m i n i n g  w h e t h e r  a l u n c h  b r e a k  is 
s u b j e c t  t o  o f f s e t  u n d e r  T i t l e  5 are d i s c u s s e d  e x t e n s i v e l y  i n  
B a y l o r ,  c i t e d  a b o v e ,  w h e r e i n  t h e  C o u r t  of C l a i m s  a d d r e s s e d  
t h e  q u e s t i o n  w h e t h e r  t h e  G e n e r a l  S e r v i c e s  A d m i n i s t r a t i o n  
( G S A )  a f f o r d e d  i ts  u n i f o r m e d  g u a r d s  a d u t y - f r e e  l u n c h  b r e a k  
which  would o f f s e t  c o m p e n s a b l e  p r e s h i f t  and  p o s t s h i f t  work. 
A s  i n d i c a t e d  by t h e  o f f i c e r s ,  t h e  c o u r t  i n  B a y l o r  s t a t e d  
t h a t  p r o v i s i o n s  o f  t h e  GSA Handbook for B u i l d i n g  G u a r d s ,  
r e q u i r i n g  g u a r d s  t o  r e m a i n  o n  d u t y  and  s u b j e c t  t o  c a l l  
d u r i n g  l u n c h  p e r i o d s ,  d i d  n o t  " p r e s c r i b e "  a d u t y - f r e e  l u n c h  
b r e a k .  N e v e r t h e l e s s ,  t h e  c o u r t  a p p l i e d  t h e  f o l l o w i n g  
s t a n d a r d  t o  d e t e r m i n e  w h e t h e r ,  i n  a c t u a l  pract ice ,  g u a r d s  
were p r o v i d e d  a d u t y - f r e e  b r e a k :  

" *  * * [wlhen  t h e  employer makes l u n c h  
b r e a k  t i m e  a v a i l a b l e ,  and  t h e  employee  
a c t u a l l y  t a k e s  a d v a n t a g e  o f  s u c h  p r i v i l e g e ,  
s u c h  t i m e  may o f f s e t  o t h e r w i s e  c o m p e n s a b l e  
p r e s h i f t  o r  p o s t s h i f t  h o u r s  o f  work .  T h i s  
is t r u e  e v e n  when s u c h  b r e a k t i m e  is n o t  r egu-  
l a r l y  s c h e d u l e d  so l o n g  as  i t  is r e g u l a r l y  
t a k e n ;  and  i t  a p p l i e s  when t h e  employee  is 
n e v e r t h e l e s s  s u b j e c t  t o  emergency  c a l l  u n l e s s  
h e  h a s  shown t h a t  r e s p o n d i n g  t o  s u c h  c a l l s  
s u b s t a n t i a l l y  r e d u c e d  h i s  d u t y  f r e e  t i m e .  

"Where app l i cab le ,  s u c h  away-from-post 
l u n c h  b r e a k s  w i l l  o f f s e t  a n  e q u a l  amount  of 
c o m p e n s a b l e  o v e r t i m e .  Such  o f f s e t  w i l l  
operate o n l y  i n  cases where  t h e  employee  was 
a c t u a l l y  permit ted t o  l e a v e  h i s  post  f o r  h i s  
l u n c h  b r e a k .  * * *'I 198 C t .  C 1 .  331, 365. 

e- 

A p p l y i n g  t h e  above-quoted  s t a n d a r d s ,  w e  h a v e  / 

c o n s i s t e n t l y  h e l d  t h a t  t h e  mere f a c t  t h a t  a n  employee  is 
o n  c a l l  and  n o t  b e r m i t t e d  to  l e a v e  t h e  employment  premises 

.- 
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w i l l  n o t  d e f e a t  a s e t o f f  f o r  l u n c h  b r e a k s  u n l e s s  t h e  
employee  d e m o n s t r a t e s  t h a t  h i s  b r e a k t i m e  was s u b s t a n t i a l l y  
r e d u c e d  by r e s p o n d i n g  t o  c a l l s .  F r a n k  E .  McGuffin,  
B-198387, J u n e  1 0 ,  1980; Raymond A. A l l e n ,  B-188687, 
Sep tember  2 1 ,  1977. 

The o f f i c e r s  h a v e  n o t  d e m o n s t r a t e d  u n d e r  t h e  B a y l o r  
s t a n d a r d s  t h a t  t h e y  have  been  r e s t r i c t e d  t o  t h e  e x t e n t  t h a t  
t h e y  lacked  d u t y - f r e e  meal b r e a k s .  A l t h o u g h  t h e  c o l l e c t i v e  
b a r g a i n i n g  a g r e e m e n t  and r e g u l a t i o n s  i n  t h e  Special  P o l i c e  
Handbook r e q u i r e  o f f i c e r s  t o  r ema in  o n  d u t y  and s u b j e c t  
t o  c a l l  d u r i n g  l u n c h  b r e a k s ,  t h e  L i b r a r y  s t a t e s ,  and t h e  
o f f icers  d o  n o t  d i s p u t e ,  t h a t  t h e y  r e g u l a r l y  have  been  
r e l i e v e d  f rom t h e i r  pos ts  d u r i n g  b r e a k t i m e  and  are  free to  
ea t  l u n c h  elsewhere o n  L i b r a r y  premises. 

Whi l e  t h e  o f f i c e r s  c h a l l e n g e  t h e  L i b r a r y ' s  f i n d i n g  
t h a t  l u n c h  b r e a k s  have  b e e n  i n t e r r u p t e d  i n f r e q u e n t l y ,  t h e y  
have  n o t  p r o d u c e d  e v i d e n c e  t o  support  a c o n t r a r y  d e t e r m i n a -  
t i o n .  S p e c i f i c a l l y ,  t h e  o f f i c e r s '  sworn  s t a t e m e n t s  to  t h e  
e f f e c t  t h a t  t h e y  " o c c a s i o n a l l y "  have  b e e n  i n t e r r u p t e d  d u r i n g  
l u n c h  b r e a k s  are  g e n e r a l  i n  n a t u r e ,  and d o  n o t  i n d i c a t e  t h e  
number o f  times t h a t  o f f i c e r s  were r e q u i r e d  t o  work d u r i n g  
meal p e r i o d s .  F u r t h e r m o r e ,  a l t h o u g h  t h e  L i b r a r y ' s  i n c i d e n t  
reports and  t h e  D i s t r i c t  o f  Columbia F i r e  D e p a r t m e n t ' s  
l i s t i n g  o f  f i r e  a l a r m s  show t h e  da tes  of v a r i o u s  emergency 
and non-emergency i n c i d e n t s ,  t h e r e  is n o t h i n g  t o  i n d i c a t e  
t h a t  a n y  o f  t h e  i n c i d e n t s  occurred d u r i n g  a n  o f f i c e r ' s  meal 
p e r i o d .  I n  f a c t ,  t h e  L i b r a r y  h a s  a d v i s e d  u s  t h a t  most o f  
t h e  i n c i d e n t s  r e p o r t e d  by t h e  L i b r a r y  were h a n d l e d  r o u t i n e l y  
by pa t ro l  u n i t s .  F i n a l l y . ,  w h i l e  t h e  report  of a g r i e v a n c e  
f i l e d  by a n  o f f i c e r  and a memorandum i s s u e d  by a s u p e r v i s o r  
of t h e  Special  Police Force r e f e r  t o  s e v e r a l  s p e c i f i c  
i n s t a n c e s  i n  which  a n  o f f i c e r  h a s  b e e n  e x p e c t e d  t o  r e s p o n d  
to  a non-emergency i n c i d e n t ,  t h e y  d o  n o t  p r o v i d e  any  i n d i c a -  
t i o n  of t h e  f r e q u e n c y  w i t h  which  s u c h  i n c i d e n t s  have  c a u s e d  
o f f i c e r s  ' l u n c h  b r e a k s  to  be i n t e r r u p t e d .  

Under t h e s e  c i r c u m s t a n c e s ,  w e  have  no bas i s  f o r  
q u e s t i o n i n g  t h e  L i b r a r y ' s  d e t e r m i n a t i o n  t h a t  l u n c h  b r e a k s  
a f f o r d e d  t h e  o f f i c e r s  are  s u b s t a n t i a l l y  d u t y - f r e e .  Accord-  
i n g l y ,  w e  h o l d  t h a t  t h e  l u n c h  b r e a k s  may be o f f s e t  a g a i n s t  
p e r i o d s  o f  p r e s h i f t  and p o s t s h i f t  work which  would be com- 
p e n s a b l e  u n d e r  5 U.S.C. § 5542. 

,- 

t 
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The C o u r t  o f  C l a i m s '  d e c i s i o n  i n  A l b r i g h t  v. U n i t e d  
States, ci ted a b o v e ,  and  our  d e c i s i o n  i n  B-56940, May 1 ,  
1946, s u s t a i n e d  i n  44 Comp. Gen. 195 ,  r e l i e d  upon by  t h e  
o f f icers ,  i n v o l v e  f a c t s  which  are  s u b s t a n t i a l l y  d i f f e r e n t  
from t h o s e  p r e s e n t e d  by  t h e  o f f i c e r s '  claims. I n  A l b r i g h t ,  
t h e  c o u r t  f o u n d  t h a t  c i v i l i a n  g u a r d s  employed by t h e  
Depar tmen t  o f  t h e  Navy d i d  n o t  h a v e  d u t y - f r e e  l u n c h  p e r i o d s  
s i n c e  no  d e f i n i t e  time f o r  meals was p r o v i d e d ,  a n d ,  when 
l u n c h  b r e a k s  were a l l o w e d ,  t h e  g u a r d s  g e n e r a l l y  were 
r e s t r i c t e d  t o  t h e i r  a s s i g n e d  posts.  See 161 C t .  C 1 .  356 
a t  pages 361-362, and  368-369. I n  o u r  d e c i s i o n  B-56940, 
above ,  w e  c o n c u r r e d  w i t h  t h e  d e t e r m i n a t i o n  of t h e  Bureau  
of E n g r a v i n g  and  P r i n t i n g  t h a t ,  i n  v i ew of t h e  u n i q u e  con- 
d i t i o n s  t o  w h i c h  employees  o f  t h e  Bureau  were s u b j e c t e d ,  t h e  
l u n c h  p e r i o d s  o f  a l l  of i t s  employees  ( i n c l u d i n g  g u a r d s )  
which  f o r  many yea r s  had  b e e n  r e g a r d e d  a d m i n i s t r a t i v e l y  as 
d u t y  t i m e ,  p r o p e r l y  c o u l d  c o n t i n u e  t o  b e  c o n s i d e r e d  as work 
time. T h a t  d e c i s i o n  w a s  n o t  i n t e n d e d  t o  c o n s t i t u t e  a u t h o r -  
i t y  for t r e a t i n g  l u n c h  p e r i o d s  a s  d u t y  o r  work t i m e  f o r  
o t h e r  g u a r d s  employed  by t h e  Government  so le ly  b e c a u s e  of 
the  f a c t  t h a t  t h e  gua rds - -o r  o t h e r  employees- -a re  r e q u i r e d  
t o  r e m a i n  i n  t h e  b u i l d i n g  and  s u b j e c t  t o  c a l l .  See 47 Comp. 
Gen. 311 ,  c i t ed  above .  

The o f f i c e r s  a d d i t i o n a l l y  c o n t e n d  t h a t  L ib ra ry  of 
C o n g r e s s  R e g u l a t i o n  2014-7, p e r t a i n i n g  t o  res t  b r e a k s ,  
s u p p o r t s  t h e i r  p o s i t i o n  t h a t  l u n c h  b r e a k s  are  n o t  o f f s e t -  
t ab l e .  We f i n d  t h a t  t h e  c i ted r e g u l a t i o n  h a s  no  b e a r i n g  on  
t h e  q u e s t i o n  b e f o r e  u s  s i n c e  it r e f e r s  o n l y  t o  rest p e r i o d s ,  
and  t h e  L ib ra ry  h a s  n o t  claimed a n  o f f s e t  a g a i n s t  s u c h  
b r e a k t  ime . 

S e t o f f  fo r  Lunch B r e a k s  u n d e r  FLSA 

The s t a n d a r d s  f o r  d e t e r m i n i n g  w h e t h e r  a l u n c h  b r e a k  is 
-- bona  f i d e  a n d  t h u s  s u b j e c t  t o  o f f s e t  a g a i n s t  p r e s h i f t  and  
p o s t s h i f t  work o t h e r w i s e  c o m p e n s a b l e  a s  FLSA o v e r t i m e  are 
e s s e n t i a l l y  t h e  same a s  t h e  T i t l e  5 s t a n d a r d s  d e l i n e a t e d  i n  
Baylor,  a b o v e .  See G u a r d s  a t  O t i s  A i r  F o r c e  Base, B-198065, 

, O c t o b e r  6 ,  1981.  The  courts  h a v e  h e l d  t h a t ,  u n d e r  FLSA, t h e  
e s s e n t i a l  c o n s i d e r a t i o n  a s  t o  w h e t h e r  a meal p e r i o d  is bona  
f i d e  is w h e t h e r  t h e  employee  is i n  f a c t  c o m p l e t e l y  r e l i e v e d  
f rom work f o r  t h e  p u r p o s e  o f  e a t i n g  r e g u l a r l y  s c h e d u l e d  
meals. B l a i n  v . ,Gene ra l  Electr ic  Co. ,  371 F. Supp.  857 
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( W .  D. Ky. 1 9 7 1 ) .  E x p l a i n i n g  t h i s  c r i t e r i o n ,  i n s t r u c t i o n s  
c o n t a i n e d  i n  F e d e r a l  P e r s o n n e l  Manual Letter 551-1, May 15, 
1974 ,  A t t a c h m e n t  4 ,  para. C ,  s t a t e  i n  r e l e v a n t  par t :  

"Bona f i d e  meal per iods a re  n o t  c o n s i d e r e d  
as ' h o u r s  worked . '  The employee  m u s t  be 
c o m p l e t e l y  r e l i e v e d  f rom d u t y  for t h e  p u r p o s e  
of e a t i n g  r e g u l a r  meals. When a n  e m p l o y e e ' s  
meal p e r i o d s  are u n i n t e r r u p t e d  except f o r  
rare a n d  i n f r e q u e n t  emergency  c a l l s ,  t h e  meal 
p e r i o d s  c a n  be e x c l u d e d  from work ing  t i m e .  
On t h e  o t h e r  hand ,  i f  t h e  meal periods are 
f r e q u e n t l y  i n t e r r u p t e d  by c a l l s  t o  d u t y ,  t h e  
employee would n o t  be c o n s i d e r e d  r e l i e v e d  of 
a l l  d u t i e s  and  a l l  t h e  meal periods mus t  be 
c o u n t e d  as  ' h o u r s  worked . '  I f  a n  employee  is 
c o m p l e t e l y  f r e e d  from d u t i e s  d u r i n g  h i s  meal 
periods it is  n o t  n e c e s s a r y  t h a t  h e  b e  per- 
m i t t e d  t o  leave  t h e  premises for t h e  t i m e  t o  
be e x c l u d e d  from work t i m e . "  

Wi th  r e g a r d  t o  t h e  s t a n d a r d  of p r o o f  n e c e s s a r y  to  sub-  
s t a n t i a t e  a claim u n d e r  FLSA, t h e  A c t  r e q u i r e s  e m p l o y e r s  t o  
"make, k e e p ,  and  p r e s e r v e  s u c h  r e c o r d s  of p e r s o n s  employed 
by him and  of t h e  wages ,  h o u r s ,  and  o t h e r  c o n d i t i o n s  and  
pract ices  of employment  m a i n t a i n e d  by  him.'' See 29 U.S.C.  
S 211 ( c )  . On t h i s  b a s i s , & u r  d e c i s i o n s  impose a special  
b u r d e n  o f  proof o n  Federal a g e n c i e s 2  See J o n  C l i f f o r d ,  
e t  a l . ,  B-208268,  November 16,  1982 .  q n i t i a l l y ,  however ,  
t h e  employee  m u s t  p r o v e  t h a t  h e  h a s  p e r f o r m e d  work f o r  which  
o v e r t i m e  c o m p e n s a t i o n  is p a y a b l e  w i t h  s u f f i c i e n t  e v i d e n c e  t o  
show t h e  amount  and  e x t e n t  of t h e  work as a matter o f  j u s t  
and  r e a s o n a b l e  i n f e r e n c e  ./ G u a r d s  a t  Rocky Moun ta in  A r s e n a l ,  
c i t e d  a b o v e .  L A t  t h a t  p o i n t ,  t h e  b u r d e n  of p r o o f  s h i f t s  t o  
t h e  e m p l o y i n g  a g e n c y  t o  show t h e  exact amount  of o v e r t i m e  
worked or t o  r e b u t  t h e  employee's evidence.,) C i v i l i a n  
N u r s e s ,  B-200354,  December 3 1 ,  1 9 8 1 ,  61  Comp. Gen. 174 .  

' A c c o r d i n g l y ,  t h e  e m p l o y i n g  a g e n c y  does n o t  h a v e  t h e  b u r d e n  
' of p r o v i n g  t h a t  a meal p e r i o d  is  bona  f i d e  and  t h u s  e x c l u d -  

ab le  from " h o u r s  worked" w i t h i n  t h e  meaning  of FLSA u n l e s s  
' t h e  employee  p r o v i d e s  some e v i d e n c e  o f  t h e  amount  and  e x t e n t  

of work performed d u r i n g  b reak t ime ; -& I 

l , S ince ,  i n  t h i s  case, t h e  employ ing  a g e n c y  is also 
t h e  a g e n c y  respoAsible f o r  o b j e c t i v e l y  r e p o r t i n g  t h e  

-- 

, .& 
/- 

* '  
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f ac t s  s u r r o u n d i n g  t h e  FLSA c la ims ,  a more s t r i n g e n t  s t a n d a r d  
of p r o o f  m u s t  be app l i ed  t o  e v i d e n c e  s u b m i t t e d  by t h e  
off icers .  T h a t  is, t h e  o f f i c e r s  n o t  o n l y  must  p r e s e n t  
e v i d e n c e  o f  t h e  amount  and  e x t e n t  o f  work p e r f o r m e d  d u r i n g  
breaktime, b u t  m u s t  e s t a b l i s h  by s u c h  e v i d e n c e  t h a t  t h e  
L i b r a r y ' s  f i n d i n g s  of f a c t  are c l e a r l y  e r r o n e o u s .  
P a u l  S p u r r ,  above .  

As n o t e d  p r e v i o u s l y , J & h e  o f f i c e r s  do n o t  d i s p u t e  t h a t  
t h e y  r e g u l a r l y  h a v e  b e e n  r e l i e v e d  from t h e i r  pos ts  of d u t y  
d u r i n g  l u n c h  breaks a n d  a r e  free to  e a t  l u n c h  elsewhere o n  
L ib ra ry  premises .T; iAlthough t h e y  c h a l l e n g e  t h e  L i b r a r y ' s  
f i n d i n g  t h a t  l u n c h  breaks h a v e  b e e n  i n t e r r u p t e d  i n f r e -  
q u e n t l y ,  t h e  o f f i c e r s  h a v e  n o t  p r o d u c e d  e v i d e n c e  i n d i c a t i n g  
t h e  number of times t h a t  t h e y  have  b e e n  r e q u i r e d  to  work 
d u r i n g  meal per iods,  or t h a t  a n y  record w a s  made t h e r e o f .  
S i n c e  t h e  o f f icers  h a v e  n o t  shown t h a t  t h e i r  l u n c h  b reaks  
were i n t e r r u p t e d  o n  other  t h a n  a n  i n f r e q u e n t  basis ,  w e  h a v e  
no  r e a s o n  t o  q u e s t i o n  t h e  L i b r a r y ' s  f i n d i n g  t h a t  s u c h  breaks 
are s u b s t a n t i a l l y  d u t y - f r e e . ,  A c c o r d i n g l y ,  w e  h o l d  t h a t  t h e  
breaks are  -- bona  f i d e  a n d  may be o f f s e t  a g a i n s t  periods of 
p r e s h i f t  and p o s t s h i f t  a c t i v i t y  which  otherwise would be 
compensab le  u n d e r  FLSA. -, 

Our d e c i s i o n  i n  J o h n  L. S v e r c e k ,  above ,  r e l i ed  upon 
by t h e  o f f i c e r s ,  does n o t  p r o v i d e  a b a s i s  for  a n y  d i f f e r e n t  
d e t e r m i n a t i o n  by  u s .  I n  t h a t  case, w e  addressed t h e  q u e s -  
t i o n  w h e t h e r ,  u n d e r  FLSA, l u n c h  breaks  a f f o r d e d  Federal 
A v i a t i o n  A d m i n i s t r a t i o n  (FAA) A i r  T r a f f i c  C o n t r o l  
S p e c i a l i s t s  were -- bona  f i d e  and  t h e r e f o r e  s u b j e c t  t o  o f f s e t  
a g a i n s t  c o m p e n s a b l e  p r e s h i f t  work. Our d e t e r m i n a t i o n  t h a t  
t h e  employees d i d  n o t  h a v e  -- bona  f i d e  l u n c h  b r e a k s  was based 
o n  f i n d i n g s  i s s u e d  by  t h e  O f f i c e  o f  P e r s o n n e l  Management 
(OPM), t h e  a g e n c y  a u t h o r i z e d  t o  a d m i n i s t e r  FLSA w i t h  respect 
t o  i n d i v i d u a l s  employed  by  FAA. 

The o f f i c e r s  i m p l y  t h a t  t h e  f i n d i n g s  upon which  o u r  
d e c i s i o n  i n  S v e r c e k  was based were those set f o r t h  i n  a 
c o m p l i a n c e  order i s s u e d  by  OPN t o  FAA. The order,  q u o t e d  
i n  S v e r c e k ,  i n c l u d e d  OPM's c o n c l u s i o n  t h a t  l u n c h  breaks 
a f f o r d e d  t h e  FAA e m p l o y e e s  were n o t  -- bona  f i d e  b e c a u s e  t h e  
breaks d i d  n o t  h a v e  a f i x e d  l e n g t h ,  "and  s i n c e  t h e  employees 
r e m a i n e d  s u b j e c t  t o  reca l l . "  Whi le  w e  accepted OPM's 
c o n c l u s i o n  t h a t  t h e  l u n c h  breaks  were n o t  -- bona  f i d e ,  o u r  
d e t e r m i n a t i o n  w a ?  n o t  based s o l e l y  o n  t h e  f a c t  t h a t  t h e  
e m p l o y e e s  were o n  c a l l  d u r i n g  breaktime. I n s t e a d ,  o u r  
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d e c i s i o n  t o  d i sa l low a s e t o f f  fo r  l u n c h  b r e a k s  was g r o u n d e d  
o n  OPM's f u r t h e r  e x p l a n a t i o n  t h a t  t h e  employees e i t h e r  c o u l d  
n o t  l e a v e  t h e i r  work s i t e s  f o r  l u n c h  or t h a t  t h e y  were 
f r e q u e n t l y  i n t e r r u p t e d  i f  t h e y  d i d  l e a v e  t h e i r  work sites. 

Thus ,  t h e  f a c t s  p r e s e n t e d  by t h e  o f f icers '  claims 
c l ea r ly  a re  d i s t i n g u i s h a b l e  f rom t h o s e  b a s i n g  o u r  d e t e r m i -  
n a t i o n  i n  S v e r c e k .  As n o t e d  a b o v e ,  t h e  o f f i c e r s  do n o t  
d i s p u t e  t h a t  t h e y  are  r e l i e v e d  from t h e i r  posts d u r i n g  l u n c h  
b r e a k s ,  and  t h e y  h a v e  n o t  shown t h a t  i n t e r r u p t i o n  o f  b r e a k s  
o c c u r r e d  o n  o t h e r  t h a n  a n  i n f r e q u e n t  bas i s?  .' 

For t h e  r e a s o n s  s t a t e d ,  w e  h o l d  t h a t  l u n c h  b r e a k s  
p r o v i d e d  t h e  o f f i c e r s  may be o f f s e t  a g a i n s t  p e r i o d s  o f  
p r e s h i f t  and  p o s t s h i f t  work which  a l l e g e d l y  would be 
compensab le  u n d e r  t h e  o v e r t i m e  p r o v i s i o n s  of T i t l e  5 and 
FLSA." 

./' 
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Comptroller G e n e r a l  
o f  t h e  U n i t e d  S t a t e s  
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