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A claim f o r  t h e  u n p a i d  c o m p e n s a t i o n  of a 
d e c e a s e d  e m p l o y e e  f i l e d  by h i s  d a u g h t e r  on 
b e h a l f  of h e r s e l f  a n d  h e r  b r o t h e r  and 
s i s te r  of t h e  w h o l e  b l o o d  w a s  p r e v i o u s l y  
d e n i e d  because of i n s u f f i c i e n t  e v i d e n c e  
t h a t  t h e y  were t h e  l e g a l  b e n e f i c i a r i e s  of 
t h e  claimed p a y  a n d  t h a t  t h e y  c o n s t i t u t e d  
t h e  e n t i r e  c l a s s  o f  i n d i v i d u a l s  e n t i t l e d  
t o  t h e  p a y m e n t .  A l t h o u g h  t h e  i s s u e s  then 
i n  d o u b t  a re  u n r e s o l v e d ,  t h e  o t h e r  
p o t e n t i a l  b e n e f i c i a r i e s  have  failed t o  
f i l e  c l a i m s  f o r  t h e  u n p a i d  c o m p e n s a t i o n  
within 3 y e a r s  of t h e  former employee's 
d e a t h .  U n d e r  t h e  r u l e  s t a t e d  a t  4 C . F . R .  
S 3 3 . 6 ( d )  p a y m e n t  of t h e  claim may be 
i s s u e d  t o  t h e  deceased e m p l o y e e ' s  c h i l d r e n  
o n  whose  b e h a l f  t h e  c la im h a s  b e e n  f i l e d .  

T h i s  a c t i o n  is  i n  r e s p o n s e  t o  a r e q u e s t  fo r  recon- 
s i d e r a t i o n  of Comptroller G e n e r a l  d e c i s i o n ,  Joe M a r v i n  
(Deceased} ,  B-207143, December 3 0 ,  1982.  I n  t h a t  dec i s ion ,  
t h e  c l a i m  of t h e  d e c e a s e d  e m p l o y e e ' s  d a u g h t e r ,  J o s e p h i n e  
X a r v i n  S m i t h ,  o n  b e h a l f  of h e r s e l f ,  h e r  b r o t h e r ,  Joe M a r v i n  
111, a n d  h e r  s i s t e r ,  D o r o t h y  J .  M a r v i n  Thomas, € o r  t h e i r  
f a t h e r ' s  u n p a i d  c o m p e n s a t i o n  was d i s a l l o w e d  b e c a u s e  of t h e  
i n s u f f i c i e n c y  of e v i d e n c e  n e c e s s a r y  t o  g i v e  the G o v e r n m e n t  a 
g o o d  a c q u i t t a n c e  i n  t h e  s e t t l e m e n t  of t h e  c la im.  S i n c e  t h e  
time s p e c i f i e d  for  t h e  o t h e r  p o t e n t i a l  c l a i m a n t s  to  f i l e  
c l a ims  h a s  p a s s e d  a n d  no s u c h  c la ims  h a v e  b e e n  f i l e d  t h e  
deceased employee's u n p a i d  c o m p e n s a t i o n  may be paid i n  e q u a l  
s h a r e s  t o  h i s  c h i l d r e n  o n  w h o s e  beha l f  t h e  p re sen t  c l a im is 

. now f i l e d .  

When w e  f i r s t  c o n s i d e r e d  Mrs. S m i t h ' s  c l a i m  for h e r  
d e c e a s e d  f a t h e r ' s  u n p a i d  c o m p e n s a t i o n ,  e v i d e n c e  of record 
showed t h a t  i n  1960 Mr. M a r v i n  had represented t h a t  h e  was 
m a r r i e d  t o  Mary  J e a n  J a c k s o n  o n  March 5 ,  1949,  in 
M o n t g o m e r y ,  Alabama. A l t h o u g h  e v i d e n c e  was p r e s e n t e d  b y  
Mrs. S m i t h ,  t h r o u g h  h e r  a t t o r n e y ,  t h a t  there is no o f f i c i a l  
s t a t e  record of t h e  m a r r i a g e  of Joe Marvin and Mary J e a n  
J a c k s o n  b e t w e e n  1946  a n d  1 9 8 1 ,  t h e  facts i n  t h e  case gave 
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r i s e  t o  t h e  p o s s i b i l i t y  t h a t  Joe M a r v i n  a n d  Mary Jean 
J a c k s o n  may ,  u n d e r  Alabama law,  h a v e  h a d  a common law - maf+iage*.. I_ . . e - .  ., ..- c .-. a .  - > . c  .-**--- >e*,- 

I n  a d d i t i o n ,  t h e  c l a i m  t h a t  w e  d i s a l l o w e d  on Decem- 
z2r 2 3 ,  1 ? 8 2 ,  x a s  filed t o  t h e  e x c l i l s i o n  of o n e  E r n e s t  L e e  
M a r v i n  ( o t h e r w i s e  referred t o  a s  E r n e s t  L e e  Jackson),  who 
aB2ears  to  h a v e  b e e n  t h e  c h i l d  of Y r .  X a r v i n  and H a r y  Jean 
J a c k s o n .  I n  s eve ra l  p e r s o n n e l  d o c u m e n t s  w h i c h  he s i g n e d ,  
M r .  M a r v i n  l i s t e d  E r n e s t  as one of h i s  four c h i l d r e n .  

U n d e r  t h e  p r o v i s i o n s  o f  5 U.S.C. S 5582(b) applicable 
t h i s  case ,  f e d e r a l  c o m p e n s a t i o n  d u e  a n  ennp loyee  a t  t h e  

time of h i s  d e a t h  s h a l l  be  p a i d  i n  t h e  following order of 
p r e c e d e n c e :  

" F i r s t ,  t o  t h e  b e n e f i c i a r y  o r  b e n e f i c i -  
a r i e s  d e s i g n a t e d  by  t h e  e m p l o y e e  i n  a writing 
r e c e i v e d  i n  t h e  e m p l o y i n g  a g e n c y  before  his 
d e a t h .  

" S e c o n d ,  i f  t h e r e  i s  n o  d e s i g n a t e d  
b e n e f i c i a r y ,  t o  t h e  widow or  w i b w e r  of t h e  
e m p l o y e e .  

.:.-- .. . 

" T h i r d ,  i f  n o n e  of t h e  a b o v e ,  t o  the  
c h i l d  o r  c h i l d r e n  o f  t h e  e m p l o y e e  a n d  t h e  
d e s c e n d a n t s  of deceased c h i l d r e n  by 
r e p r e s e n t a t i o n . "  

S i n c e  h e  had n o t  named a b e n e f i c i a r y  for t h e  purpose of 
t h i s  s t a t u t e ,  i f  M r .  M a r v i n  was mar r i ed  a t  t h e  time of h i s  
d e a t h ,  t h e n  h i s  w i d o w  w o u l d  h a v e  h a d  p r i o r i t y  i n  e n t i t l e m e n t  
t o  h i s  u n p a i d  c o m p e n s a t i o n .  I f  h e  was n o t  married when h e  
d i e d  t h e n  h i s  c h i l d r e n ,  i n c l u d i n g  E r n e s t ,  would be e n t i t l e d  
t o  r e c e i v e  t h e  c la imed c o m p e n s a t i o n .  See Joe Marvin 
( D e c e a s e d ) ,  B-207143, supra ;  54  Comp. Gen .  858 ( 1 9 7 5 ) .  

B e c a u s e  t h e  f a c t s  were u n c l e a r  a s  t o  M r .  Marvin's 
m a r i t a l  s t a t u s  a t  t h e  t ime o f  h i s  d e a t h ,  a n d  as to t h e  class 
of h i s  c h i l d r e n  who m i g h t  be e n t i t l e d  t o  s h a r e  i n  h i s  unpaid 
c o m p e n s a t i o n ,  t h e  e a r l i e r  claim f i l e d  by h i s  d a u g h t e r ,  
Mrs. S m i t h ,  was f o u n d  t o  be too d o u b t f u l  t o  w a r r a n t  c e r t i f i -  
c a t i o n  of p a y m e n t .  H o w e v e r ,  - i n  o u r  d e c i s i o n  d e n y i n g  t h e  
c la im,  w e  s t a t ed :  

'I* * * i f  t h e  i s s u e s  now i n  d o u b t  r e m a i n  
u n r e s o l v e d  f o r  3 y e a r s  a f t e r  t h e  d e a t h  [of  
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Joe M a r v i n ] ,  t h a t  is u n t i l  J a n u a r y  1 ,  1 9 8 4 ,  
t h e  c l a i m  may be p r e s e n t e d  f o r  r e c o n s i d -  
e r a t i o n  by t h i s  O f f i c e .  See 4 C . F . R .  

LI -. . - *  -- - - . *  - , -e . .  - \..- _.. r ; r  I .’ . 3 3 .6 [de] ( 6 )  *e * *-.* -’- . *. . 1. -.,...a- 

T h e  c i t e d  r e 2 u l a t i o n  p r o v i d e s  t h a t  i f  a person ( o r  
p r z a ~ s }  e n t i t l e d  u n d e r  t h a t  s e c t i o n  t o  p a y a e n t  of the 
u n p a i d  c o m p e n s a t i o n  of a deceased e m p l o y e e  h a s  n o t  s u b m i t t e d  
a c la im f o r  t h a t  p a y  a n d  c a n n o t  be l o c a t e d  w i t h i n  3 y e a r s  
a f t e r  t h e  e m p l o y e e ’ s  d e a t h ,  p a y m e n t  is  t o  be  made t o  t h e  
o the r  p e r s o n  o r  p e r s o n s  i n  t h e  same class  of e n t i t l e m e n t  or 
i f  t h e r e  i s  n o  o t h e r  i n  t h e  same c l a s s  t h e n  t o  p e r s o n s  next 
ir! order  of p r e c e d e n c e .  We made r e f e r e n c e  i n  o u r  Decem- 
53r  3 G ,  1 9 8 2  4 e c i s i o R  to  t h i s  p r o v i s i o n  t o  p u t  t h e  c o n c e r n e c 3  
p a r t i e s  o n  n o t i c e  t h a t  i f  t h e  o t h e r  p o t e n t i a l  b e n e f i c i a r i e s  
( t h a t  i s ,  Mary J e a n  J a c k s o n  a n d  E r n e s t  Lee J a c k s o n )  who, at 
t h e  time o f  t h a t  d e c i s i o n ,  h a d  n o t  f i l e d  claims d i d  n o t  do 
so  o r  were n o t  l oca t ed  b y  J a n u a r y  1 ,  1 9 8 4 ,  t h e  claim that 
had b e e n  f i l e d  b y  Mrs. S m i t h  on b e h a l f  of herse l f ,  h e r  
b r o t h e r ,  Joe M a r v i n  111, a n d  h e r  s i s t e r ,  D o r o t h y  Thomas, 
m i g h t  t h e n  be a d j u d g e d  a s  p a y a b l e .  

a t t o r n e y  f o r  p a y m e n t  of h e r  deceased f a t h e r ’ s  u n p a i d  compen-  
s a t i o n .  S i n c e  t h e  i s s u a n c e  o f  o u r  December 2 0 ,  1 9 8 2  deci- 
s i o n  i n  t h i s  case,  n o  claim h a s  S e e n  f i l e d  i n  t h i s  Office by 
e i t h e r  Mary J e a n  J a c k s o n  or E r n e s t  L e e  J a c k s o n  ( M a r v i n ) .  

S i n c e  t h e  3 - y e a r  per iod h a s  now p a s s e d ,  i n  a c c o r d a n c e  
w i t h  t h e  p r o v i s i o n s  of 4 C.F.R. 3 3 . 6 ,  p a y m e n t  of t h e  
u n p a i d  c o m p e n s a t i o n  o f  Joe M a r v i n  (Deceased) may be issued 
i n  e q u a l  p a r t s  t o  h i s  c h i l d r e n ,  J o s e p h i n e  M a r v i n  S m i t h ,  Joe 
M a r v i n  111, a n d  D o r o t h y  J. Thomas ,  u p o n  t h e i r  p r e s e n t a t i o n  
of i n d i v i d u a l  c la ims f o r  t h e i r  r e spec t ive  s h a r e s ,  or t o  
t h e i r  l e g a l  c o u n s e l  u n d e r  t h e i r  i n d i v i d u a l  powers of 

Mrs. S m i t h  h a s  now r e s u b m i t t e d  h e r  claim t h r o u g h  her 

a t t o r n e y .  - I/  

V 
Comptroller G e n e r a l  
of t h e  U n i t e d  S t a t e s  

- I /  C l a i m s  or  powers of a t t o r n e y  s h o u l d  be p r e s e n t e d  t o  
t h e  C la ims  G r o u p ,  G e n e r a l  G o v e r n m e n t  D i v i s i o n ,  U.S.  
G e n e r a l  A c c o u n t i n g  O f f i c e ,  441  G St. N.W.,  W a s h i n g t o n ,  
D . C .  2 0 5 4 8 .  
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