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James C. Wilson - Transportation of House- MATTER 8F: 

hold Goods - Excess Weight - 
Reconsideration i DIGEST: 

In James C. Wilson, 62 Comp. Gen. 19 
( 1 9 8 2 ) ,  we stated that to correct error 
resulting from invalidation of weight 
certificates the constructive weight 
of the houssholvd goods shipment should 
be computed and substituted f o r  the 
incorrect actual weight. However, 
where constructive weight was unobtain- 
able, and mover's evidence supporting 
revised weight determination, which was 
unrebutted by employee, was theanly 
evidence of record on the correct 
weight of the shipment, and that weight 
was not unreasonable, we held that ex- 
cess weight charges should be computed 
on the revised weight. In requesting 
reconsideration the employee has not 
met his burden of showing a material 
mistake of law or fact in our prior 
decision, and has presented no further 
evidence as to the weight of his house- 
hold goods. 

Mr. James C. Wilson has requested reconsideration of 
our prior decision in his case, 13-206704, October 28, 
1982 (published as 62 Comp. Gen. 19 (1982)), which 
established his liability for  excess weight charges 
incurred in the transportation of his household goods in 
connection with his official change of station. Upon 
reconsideration, for the reasons set forth below, we 
affirm our disallowance of i4r. Wilson's claim. 

On November 30, 1978, Mr. Wilson's household goods 
were moved under Government Bill of Lading No. L-0364516 
from Meridian, Idaho, to Kirkland, Washington, because of 
h i s  transfer of official station as an employee of the 
Departnent of Health and Human Services. The carrier's 
invoice for this s h i p m e n t  inclclded charges fbr 15,300 
pounds of household goods. Appiying the 1 1 , i ) O O  pound 
limitation set out in 5 U.S.C. S 5724(a)(2) and the 
procedure prescribed by paragraphs 2-d.3b(5) and 2-8.4e(2) 
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of t h e  F e d e r a l  T r a v e l  R e g u l a t i o n s ,  FPMR 101-7 (May 1973) 
(FTR), for  computing t h e  amount p a y a b l e  by a n  employee f o r  
excess w e i g h t  c h a r g e s ,  t h e  agency de te rmined  t h a t  
Mr. Wilson was l i a b l e  t o  t h e  Government i n  t h e  amount of 
$714.23 f o r  4,300 pounds o f  excess weight .  - 

M r .  Wilson r e sponded  by d i s p u t i n g  t h e  we igh t  b i l l e d  
by t h e  carrier and a s s e r t i n g  t h a t  t h e  shiprhent we igh t  had 
been "bumped" by t h e  i n c l u s i o n  o f  goods which d i d  n o t  
be long  t o  him. The carr ier  a d m i t t e d  t h a t  a t o t a l  o f  200 
pounds had been e r r o n e o u s l y  b i l l e d  t o  t h e  Government and 
f u r n i s h e d  c o p i e s  o f  s t a t e m e n t s  f i l e d  by t h e  d r i v e r s  and 
t h e  carr ier ' s  loca l  a g e n t  which i d e n t i f i e d  t h e  e x t r a n e o u s  
items. The carrier r e v i s e d  t h e  t o t a l  b i l l i n g  w e i g h t  down 
t o  15,100 pounds and r e funded  $33.22 t o  t h e  agency  based  
upon t h a t  f i g u r e .  M r .  W i l s o n ' s  p o s i t i o n  was t h a t  s ince 
t h e  we igh t  was incorrect he is r e l i e v e d  from any l i a b i l i t y  
for a n  a l l e g e d  excess i n  t h e  w e i g h t  o f  h i s  household  goods 
sh ipment .  

I n  o u r  p r ior  d e c i s i o n  on t h i s  matter, w e  h e l d  t h a t  
t h e  i n v a l i d a t i o n  o f  t h e  we igh t  ce r t i f ica tes  d o e s  n o t  mean 
t h a t  t h e  agency may n o t  claim excess we igh t  costs a r i s i n g  
from t h e  move. Where t h e  p a r t i e s  were u n a b l e  t o  o b t a i n  a 
c o n s t r u c t i v e  sh ipmen t  we igh t  under  FTR p a r a .  2-8.2b(4), 
and t h e  o n l y  s u b s t a n t i v e  e v i d e n c e  o f  r e c o r d  on  t h e  we igh t  
o f  M r .  W i l s o n ' s  sh ipmen t  w a s  t h e  r e v i s e d  t o t a l  s u b m i t t e d  
by t h e  c a r r i e r ,  w e  found t h a t  M r .  Wilson f a i l e d  t o  meet 
t h e  burden o f  p r o v i n g  h i s  claim as  t o  t h e  ac tua l  we igh t  o f  
h i s  household  goods  sh ipmen t  and was l i a b l e  f o r  e x c e s s  
we igh t  c h a r g e s  . 

I n  c o n n e c t i o n  w i t h  o u r  i n i t i a l  c o n s i d e r a t i o n  o f  h i s  
claim M r .  W i l s o n  a rgued  t h a t  t h e  a g e n c y ' s  re l iance i n  
r e i m b u r s i n g  t h e  mover o n  such  a n  improper  we igh t  cert i-  
f i c a t e  w a s  c l e a r l y  i n  error and h e  s h o u l d  n o t  be  bound by 
t h e  a g e n c y ' s  d e t e r m i n a t i o n  made o n  s u c h  a b a s i s .  Thus,  he 
s h o u l d  be r e l i e v e d  from any l i a b i l i t y  f o r  a n  a l l e g e d  
excess i n  t h e  w e i g h t  o f  h i s  household  goods sh ipment .  

However, a s  w e  p o i n t e d  o u t  i n  our p r i o r  d e c i s i o n  i n  
M r .  W i l s o n ' s  c a s e ,  r e s o l u t i o n  of t h e  i s s u e  of t h e  v a l i d i t y  
o f  t h e  we igh t  c e r t i f i c a t e  i n  M r .  W i l s o n ' s  f a v o r  is  i t s e l f  
n o t  u l t i m a t e l y  d i s p o s i t i v e  o f  whe the r  and i n  what a m o u n t  
he  is l i a b l e  f o r  excess we igh t  c h a r g e s .  The i n v a l i d a t i o n  
of t h e  we igh t  c e r t i f i c a t e s  d o e s  n o t  inean t h a t  t h e  agency  
may n o t  claim excess we igh t  costs i n  t h e  move. W e  h e l d  
t h a t  where  a n  error  h a s  been committed i n  d e t e r m i n i n g  t h e  
n e t  we igh t  of hol lsehold goods s h i p p e d  by t h e  a c t u a l  
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e x p e n s e  method u n d e r  a Government B i l l  of Lad ing ,  a 
c o n s t r u c t i v e  s h i p m e n t  w e i g h t  s h o u l d  be o b t a i n e d  based o n  
7 pounds  per c u b i c  f o o t  as p r o v i d e d  for by p a r a g r a p h  
2-8.2b(4) o f  t h e  FTR. To correct t h e  error, t h e  con- 
s t r u c t i v e  w e i g h t  of t h e  misweighed  s h i p m e n t  s h o u l d  be 
computed and  s u b s t i t u t e d  f o r  t h e  i n c o r r e c t  a c t u a l  we igh t .  
A f t e r  a n  i n v a l i d a t i o n  o f  w e i g h t  t i c k e t s  o c c u r s ,  t h e  w e i g h t  
o f  t h e  s h i p m e n t  mus t  be d e t e r m i n e d  by other r e a s o n a b l e  
means . 

.- 
< 

I n  M r .  W i l s o n ' s  case t h e  record showed t h a t  t h e  
carrier f u r n i s h e d  copies of s t a t e m e n t s  f i l e d  by t h e  
d r i v e r s  and  t h e  ca r r ie r ' s  local  a g e n t  which i d e n t i f y  t h e  
e x t r a n e o u s  items as  a copy machine  and t w o  b o x e s  o f  o f f i c e  
e f f e c t s  h a v i n g  a maximum w e i g h t  of 200 pounds.  The 
carr ier  r e v i s e d  t h e  t o t a l  b i l l i n g  w e i g h t  down to  15 ,100  
pounds  and  r e f u n d e d  $33.22 t o  t h e  agency  based upon t h i s  
f i g u r e .  W e  n o t e d  t h a t  t h e  f a c t  t h a t  t h e  d r i v e r  a p p a r e n t l y  
allowed c o n t r a b a n d  ( p e r s o n a l  non- revenue -p rope r ty )  to  be 
weighed  w i t h  t h e  W i l s o n ' s  load, and  d i d  n o t h i n g  t o  correct 
or e x p l a i n  t h e i r  a c t i o n s  u n t i l  a s k e d  t o  f i l e  s t a t e m e n t s  
several  months l a t e r ,  l e f t  some q u e s t i o n  as to  t h e  
r e l i a b i l i t y  o f  s u c h  s t a t e m e n t s .  We s ta ted  as follows: 

" N e v e r t h e l e s s ,  these f a c t s  and e x p l a n a -  
t i o n s  a re  t h e m s e l v e s  u n r e b u t t e d  i n  t h e  record 
b e f o r e  u s ,  and  s t a n d i n g  a l o n e  t h e y  are n o t  
u n r e a s o n a b l e .  IYr. Wilson  has p r e s e n t e d  no 
s u b s t a n t i v e  e v i d e n c e  beyond h i s  a l l e g a t i o n  
o f  a n  improper w e i g h t  t h a t  r e f u t e s  t h e  car- 
r ier ' s  e x p l a n a t i o n  of u n i n t e n d e d  error. 
Nor h a s  M r .  W i l s o n  s u b m i t t e d  any  e v i d e n c e  
t o  show t h a t  t h e  a c t u a l  w e i g h t  o f  his house- 
ho ld  g o o d s  was any  o the r  f i g u r e  t h a n  t h e  
r e v i s e d  w e i g h t  d e t e r m i n a t i o n  e s t a b l i s h e d  by  
t h e  ca r r i e r .  * * * 

"We are  a l so  m i n d f u l  t h a t  I n t e r s t a t e  
Commerce  Commission x e g u l a t i o n s  p r o v i d e  
t h a t  t h e  s h i p p e r  o r  h i s  r e p r e s e n a t i v e  c a n  
w i t n e s s  t h e  o r i g i n a l  weigh or a r ewe igh  
for  which  he h a s  a r i g h t  t o  r e q u e s t .  See 
49 C.F.R. S 1056.6  ( 1 9 7 8 ) .  T h u s ,  H r .  i J i l s o n  
c o u l d  have  w i t n e s s e d  t h e  o r i g i n a l  weigis o r  
c o u l d  have  r e q u e s t e d  and  wi tnessed  a r ewe igh .  

"Mr. W i l s o n  s a y s  t h a t  t h e  w e i g h t  of h i s  
h o u s e h o l d  goods  s h i p a e n t  is i n c o r r e c t ;  however 
h e  adds  n o t h i n g  t o  the e v i d e n t i a l  record before 
us to  s u p p o r t  h i s  c o n t e n t i o n .  Thus,  o n  t h e  bas i s  
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of t h e  a d m i n i s t r a t i v e  record b e f o r e  u s ,  w e  con- 
c l u d e  t h a t  M r .  Wilson h a s  f a i l e d  t o  meet h i s  
burden o f  proof  under  section 31.7  of T i t l e  4 ,  
Code of Federal  R e g u l a t i o n s ,  and is l i a b l e  f o r  

below. * * *"  
-. excess w e i g h t  c h a r g e s  computed as  set  f o r t h  e 

M r .  Wilson asks u s  t o  r e c o n s i d e r  our d e c i s i o n  and 
h o l d  t h a t  h e  is n o t  o b l i g a t e d  to  pay t h e  e x c e s s  w e i g h t  . 
c h a r g e s .  However, h e  h a s  s u b m i t t e d  no  new e v i d e n c e ,  no r  
does he p o i n t  t o  any f a c t u a l  error or  l e g a l  p r e c e d e n t  
which would i n d i c a t e  a mistake o f  fact  or l a w .  

M r .  Wilson s t a t e s  t h a t  h e  c o n t i n u e s ;  

"*  * * t o  take t h e  same p o s i t i o n  
which I have t a k e n  from t h e  beg inn ing  o f  
t h i s  d i s p u t e .  I f  someone wan t s  t o  come to  
my home and estimate t h e  we igh t  o f  items 
which I s h i p p e d  i n  1978 * * * t h e y  are f r e e  
t o  do so." 

M r .  W i l s o n  a lso asserts g e n e r a l l y  t h a t  he "was n o t  g r a n t e d  
due p r o c e s s  d u r i n g  t h e  p r e s e n t a t i o n  o f  ev idence"  on  which 
our p r i o r  decision was p r e d i c a t e d .  

I n  e s s e n c e  M r .  Wilson c o n t e n d s  on  a p p e a l  t h a t  since 
t h e  o r i g i n a l  we igh t  c e r t i f i c a t e s  f o r  h i s  household  goods 
were i n v a l i d a t e d ,  and s ince  it i s  now h i s  word a g a i n s t  t h e  
car r ie r ' s  as  t o  t h e  amount of e x c e s s  we igh t  i n c l u d e d  i n  
h i s  sh ipmen t ,  t h e  Government does n o t  have clear s u b -  
s t a n t i a t i o n  o r  u n c o n t r o v e r t e d  e v i d e n c e  t o  s u p p o r t  i t s  
c o n t e n t i o n  t h a t  h i s  household  goods exceeded 11,000 
pounds.  As a r e s u l t  he m s i n t a i n s  t h a t  h e  is n o t  l i ab le  
f o r  any e x c e s s  w e i g h t  c h a r g e s .  

Under o u r  claims s e t t l e m e n t  p r o c e d u r e s  se t  o u t  a t  
P a r t  31 of t i t l e  4 ,  Code o f  Federal  R e g u l a t i o n s ,  claims 
are se t t led  on t h e  basis  o f  t h e  f ac t s  as e s t a b l i s h e d  by 
t h e  Government agency concerned and by e v i d e n c e  s u b m i t t e d  
by t h e  c la imant .  T h e r e  is no  p r o v i s i o n  u n d e r  o u r  claims 
procedures f o r  o u r  O f f i c e  t o  conduc t  a d v e r s a r y  h e a r i n g s  or 
to i n t e r v i e w  w i t n e s s e s .  A l l  claims are  considered on t h e  
bas i s  of t h e  w r i t t e n  record o n l y ,  and t h e  burden  o f  proof  
is on  t h e  c l a i m a n t s  t o  e s t a b l i s h  t h e  l i a b i l i t y  of t h e  
Un i t ed  S t a t e s  and t h e  c l a i m a n t s '  r i g h t  t o  payment. 

I n  t h e  p r e s e n t  case t h e  b u r d e n  o f  p roof  f a l l s  upon 
M r .  W i l s o n  t o  p r e s e n t  any s t a t e m e n t  or e v i d e n c e  he  may 
have  t o  e s t a b l i s h  a d i f f e r e n t  n e t  we igh t  t h a n  t h a t  a r r i v e d  
a t  by t h e  ca r r ie r .  As w e  s t a t ed  i n  our p r i o r  decision i n  
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M r .  W i l s o n ' s  case, t h e  carr ier ' s  a c c o u n t  and e x p l a n a t i o n  
is u n r e b u t t e d  i n  t h e  record b e f o r e  u s ,  and s t a n d i n g  a l o n e  
it is n o t  u n r e a s q n a b l e .  M r .  W i l s o n  had adequate op- 
p o r t u n i t i e s  u n d e r  t h e  r e g u l a t i o n s  to  have  a c q u i r e d  t h e  

s t r u c t i v e  w e i g h t  u s i n g  s h i p p i n g  i n v e n t o r i e s  or weight  
estimates p r e p a r e d  by p r o f e s s i o n a l  movers. N o r  d i d  
Mr. Wilson e x e r c i s e  h i s  r i g h t s  under  t h e  r e g u l a t i o n s  to  
a t t e n d  t h e  o r i g i n a l  weighing or to  request a reweighing .  

- n e c e s s a r y  e v i d e n c e  t o  s u c c e s s f u l l y  e s t a b l i s h  a con- * 

Accord ing ly ,  s i n c e  M r .  Wilson h a s  n o t  p r e s e n t e d  any 
e v i d e n c e  t o  show t h a t  t h e  ac tua l  we igh t  of h i s  household 
goods was any o ther  f i g u r e  t h a n  t h e  r e v i s e d  w e i g h t  deter- 
m i n a t i o n  e s t a b l i s h e d  by t h e  ca r r i e r ,  he  h a s  f a i l e d  to  
s u s t a i n  h i s  burden of p roof  t o  p r e s e n t  e v i d e n c e  of s u f -  
f i c i e n t  p r o b a t i v e  v a l u e  t o  p e r m i t  payment o f  t h e  claim. 

Upon r e v i e w ,  w e  f i n d  no bas i s  t h a t  w o u l d  w a r r a n t  
changing  t h e  c o n c l u s i o n  reached i n  o u r  d e c i s i o n  o f  
62  Comp. Gen. 1 9  ( 1 9 8 2 ) .  

Comptrolleh! Gener a1 
of t h e  U n i t e d  States 
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