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DIGEST: 

1. Where a carrier questions whether a shipper 
tendered property for transportation that 
the shipper claims was lost, the applicable 
case law requires the shipper to furnish some 
substantive evidence of tender in order to 
establish a prima facie case of carrier 
liability. 

2. A prima facie case of carrier liability is 
not established where the shipper furnishes 
no substantive evidence to support his alle- 
gation that he tendered to the carrier prop- 
erty that he later claims was lost. 

The Department of the Army, ~n behalf of itself, the 
Departments of the Navy and the Air Force and the United 
States Marine Corps, requests reconsideration of our 
decision in Paul Arpin Van Lines, Inc., B-205084, June 2, 
1982. We affirm our decision. 

In our decision, we found that a prima facie case of 
liability against a carrier, Paul Arpin Van Lines, Inc., 
for the alleged loss of certain hous;?hold items during 
transportation was not established where the only evi- 
dence of tender of those item was the member's written 
acknowledgment of the criminal penalties for filing a 
false claim. That finding was based on the fact ,that the 
record was devoid of any indication that the shipping car- 
tons had been opened or that most of the items allegedly 
lost relate5 directly to any category of items listed on 
the shipper's inventory. Thus, we reasoned that, even 
though Arpin had been responsible for packing the member's 
household goods, further evidence of tender was required 
before the burden of proof shifted to Arpin to show that it 
was not liable for the loss. We concluded that, under 
those circumstances, the A r r a y  improperly subtracted the 
member's claim for the lost i t e m s  from money otherwise 
owed Arpin for the transportation of the member's household 
goods. 
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The Army c h a l l e n g e s  o u r  d e c i s i o n  o n  s e v e r a l  g r o u n d s .  
F i r s t ,  t h e  A r m y  asser ts  t h a t  o u r  c o n c l u s i o n  is c o n t r a r y  to  
t h e  p r e p o n d e r a n c e  o f  t h e  a p p l i c a b l e  case law, wh ich  t h e  A r m y  
b e l i e v e s  places  t h e  b u r d e n  of proof w i t h  t h e  c a r r i e r ,  and  to 
a g r e e m e n t s  b e t w e e n  car r ie rs  and  t h e  Governnen t .  The  A r m y  
c i tes  S c h n c l l  v.  --,-.-- The  Valle-s-cu-ra, 293 U.S.  296 (19341 ,  i n  
s u p p o r t  O E  t h i s  a s s e r t i o n .  TliG Army also believes t h a t ,  a s  
a prac t ica l  mat ter ,  o u r  d e c i s i o n  p laces  a n  o n e r o u s  b u r d e n  o n  
t h e  s h i p p e r  s i n c e  t h e  bes t  e v i d e n c e  of t h e  items t e n d e r e d  is 
t h e  i n v e n t o r y  of t h e  s h i p p e r ' s  h o u s e h o l d  g o o d s ,  wh ich  is 
p r e p a r e d  by t h e  carr ier  and  t h u s  o u t  o f  t h e  s h i p p e r ' s  con- 
t r o l .  On t h e  o t h e r  hand ,  r e q u i r i n g  t h e  ca r r i e r  t o  l i s t  
e v e r y  h o u s e h o l d  i t e m  o n  t h e  i n v e n t o r y ,  t h e  A r m y  c o n t i n u e s ,  
would be t ime-consuming and  c o s t l y .  F i n a l l y ,  t h e  A r m y  
s t a t e s  t h a t  our  d e c i s i o n  w i l l  e n c o u r a g e  t h e  p i l f e r i n g  by 
carr iers  o f  items too small  t o  be l i s t e d  o n  t h e  i n v e n t o r y  
s i n c e  carriers will no  l o n g e r  be d e t e r r e d  by t h e  r i s k  of 
l i a b i l i t y .  W e  b e l i e v e ,  however ,  t h a t  t h e  A r m y  m i s c o n s t r u e s  
o u r  d e c i s i o n .  

W e  d i d  n o t  i n t e n d  by o u r  d e c i s i o n  to  p lace  a n  o n e r o u s  
b u r d e n  o n  t h e  s h i p p e r  o r  t o  r e q u i r e  t h e  s h i p p e r  to  o f f e r  
a b s o l u t e  p r o o f  of t e n d e r .  R a t h e r ,  o u r  r e a d i n g  of t h e  
a p p l i c a b l e  case law, s u c h  a s  Missouri P a c i f i c  m i l r o a d  Co. 
v. E l m o r e  S t a h l ,  377 U.S. 134  (19651, 1-ed u s  to  t g e - c o n -  
c l u g i o n  t h a t  w h e r e  t h e  i s s u e  of w h e t h e r  g o o d s  were t e n d e r e d  
is  r a i s e d ,  as was r a i s e d  by A r p i n ,  t h e  s h i p p e r  m u s t  p r e s e n t  
a t  l ea s t  some s u b s t a n t i v e  e v i d e n c e  of t e n d e r  a s  a n  e l e m e n t  
of h i s  prima f a c i e  case a g a i n s t  t h e  carrier.  I d .  a t  138 .  
I n  t h i s  r e g a r d ,  w e  n o t e  t h a t  S c h n e l l  v. The  V a n e s c u r a ,  a n  
a d m i r a l t y  case, d i d  n o t  c o n c e r n  t h e  q u e s t i o n  p r e s e n t e d  i n  
t h i s  case b u t  i n s t e a d  c e n t e r e d  o n  t h e  i s s u e  of a l l o c a t i o n  o f  
t h e  b u r d e n  of proof where  p e r i s h a b l e  items were t e n d e r e d  i n  
good c o n d i t i o n  b u t  l a t e r  de l ive red  i n  damaged c o n d i t i o n .  
T h u s ,  t h e  case i s  i n a p p l i c a b l e  h e r e .  

I .I_- ---- 

We d i d  n o t  e n v i s i o n ,  as  t h e  A r m y  seems to  c o n c l u d e ,  
t h a t  a d e q u a t e  e v i d e n c e  o n  b e h a l f  of t h e  sh ippe r  c o u l d  be  
p r o v i d e d  o n l y  by  r e q u i r i r i g  t h e  c a r r i e r  to  l i s t  e v e r y  
h o u s e h o l d  i t e m .  I n s t e a d ,  w e  r e a s o n e d  t h a t  t h e  s h i p p e r  would 
h a v e  p e r s o n a l  knowledge  of t h e  c i r c u m s t a n c e s  s u r r o u n d i n g  
t e n d e r  and  c o u l d  s u p p l y  a s p e c i f i c  s t a t e m e n t  c o n c e r n i n g  t h e  
loss r a t h e r  t h a n  merely a g e n e r a l  acknowledgment  o f  c e r t a i n  
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c r i m i n a l  p e n a l t i e s .  We b e l i e v e  t h a t  applicable case l a w  
s u p p o r * t s  t h i s  r a t i o n a l e .  F o r  i n s t a n c e ,  i n  Trans-American 
Van S e r v i c e ,  I n c .  V. S h i r z a d ,  596 S.W. 2d 587 (Tex. Civ .  
App. 19801,  t h e  c o u r t ,  i n  h o l d i n g  t h a t  t h e  s h i p p e r  f u r n i s h e d  
s u f f i c i e n t  evidence o f  t e n d e r ,  s t a t e d :  

-.," _' -.+. 

" [ T h e  s h i p p e r ]  t e s t i f i e d  t h a t  h e  and  h i s  
f a m i l y  went  t h r o u g h  t h e i r  Maryland home 
s e l e c t i n g  t h e  items which  t h e y  wi shed  to  
s h i p  * * * and  s e t t i n g  t h e s e  a s i d e  i n  
d e s i g n a t e d  areas which t h e y  showed to t h e  
movers. A l though  h e  d i d  n o t  make a w r i t -  
t e n  i n v e n t o r y  o f  t h e  c o n t e n t s  o f  e a c h  box 
t h a t  * * * t h e  movers  p a c k e d ,  h e  d i d  r e m e m -  
ber d e t a i l s  c o n c e r n i n g  t h e  items i n  ques -  
t i o n  s u c h  a s  how or w h e r e  t h e y  were packed  
and  who packed  them. H e  s t a t e d  u n e q u i v o c a l l y  
t h a t  e a c h  of t h e  items * * * were t u r n e d  
o v e r  t o  Trans-American i n  Maryland." - I d .  a t  
592. 

I n  a d d i t i o n ,  t h e r e  was e v i d e n c e  t h a t  t h e  c a r t o n s  had been  
opened  and  " r e - c l o s e d  w i t h  tape o f  a d i f f e r e n t  color" b e f o r e  
d e l i v e r y  a t  d e s t i n a t i o n .  Here, t h e r e  is no s u c h  ev idence- -  
t h e  r e c o r d  shows o n l y  t h a t  a l l  c a r t o n s  l i s t e d  on  t h e  inven-  
tory were d e l i v e r e d ;  t h e r e  is no  a s s e r t i o n  t h a t  t h e  c a r t o n s  
had been  opened  b e f o r e  d e l i v e r y .  

Had t h e  s h i p p e r  h e r e  p r e s e n t e d  e v i d e n c e  s i m i l a r  to t h a t  
i n  Trans-Amer ican ,  o u r  c o n c l u s i o n  m i g h t  b e  d i f f e r e n t .  How- 
ever, t h e  s h i p p e r  h a s  f i l e d  o n l y  a claim form, and  t h e  ~ r m y  
would have  u s  i n f e r  d e t a i l s  c o n c e r n i n g  t e n d e r  m e r e l y  f rom - 
t h e  s h i p p e r ' s  w r i t t e n  acknowledgment  o f  t h e  p e n a l t y  f o r  f i l -  
i n g  a f a l s e  claim. u n d e r  t h e  appl icable  case law, w e  
b e l i e v e  t h a t  s u c h  a n  i n f e r e n c e  is  u n w a r r a n t e d  and  d o e s  n o t  
s a t i s f y  t h e  s h i p p e r ' s  b u r d e n  o f  p r o o f .  

The Army asserts t h a t  carr iers  c o n t r a c t i n g  w i t h  t h e  
Government have  a g r e e d  to  l i a b i l i t y  f o r  a m i s s i n g  i t e m  n o t  
l i s t e d  on  t h e  i n v e n t o r y ,  a s  e v i d e n c e d  by a p a r a g r a p h  common 
to  a l l  M i l i t a r y  Basic T e n d e r s  c o n t a i n i n g  a n  example  o f  t h e  
c o m p u t a t i o n  o f  t h e  m a x i m u m  amount o f  damages based on t h e  
w e i g h t  o f  a l a r g e  c a r t o n  f rom which a l o s t  item is deemed 
m i s s i n g ,  W e  d i s a g r e e ,  C l e a r l y ,  t h a t  example a p p l i e s  o n l y  
t o  t h e  method o f  c a l c u l a t i n g  damages and d o e s  n o t  c o n c e r n  
t h e  t h r e s h o l d  q u e s t i o n  o f  w h e t h e r  t e n d e r  was made. 

W e  a f f i r m  o u r r d e c i s i o n .  

Comptrol le&/ Ge'neral 
o f  t h e  u n i t e d  S t a t e s  
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